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PREFACE    TO  VOLUME  VH. 


In  this  volume  the  development  of  modem  equity 
may  be  seen  proceeding  apace.  Aldrich  v.  Cooper ^  Colea 
V.  Trecothick^  Maundrell  v.  Maundrell,  Mortlock  v.  BulleVy 
Murray  v.  Lord  Elibank,  are  all  leading  or  frequently 
cited  cases.  It  is  a  misfortune  to  the  reader,  which 
editors  have  no  power  to  prevent,  that  while  Lord  Eldon's 
decisions  were  as  masterly  as  ever  in  substance,  their 
style  was  already  changing  for  the  worse  in  this  period. 
A  strong  example  may  be  seen  early  in  the  voliune  at 
p.  5.  The  original  printers  of  Vesey  thought  fit  to  aggra- 
vate this  inconvenience  by  a  singularly  cumbrous  and 
confused  scheme  of  punctuation ;  it  almost  drives  one  to 
suppose  that  there  was  a  wager  in  the  office  as  to  the 
greatest  number  of  semicolons  that  coidd  possibly  be 
expended  on  a  given  amount  of  copy.  However,  the 
profession  has  borne  with  Vesey's  stops  for  so  many  years 
that  they  are  almost  grown  reverend  by  custom,  and  wo 
have  not  thought  it  worth  while  to  meddle  with  them 
except  now  and  then  in  places  where  the  sense  was  posi- 
tively obscured.    A   more    pleasing    curiosity  of    early 
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nineteenth-century  equity  is  Cartwrujht  v.  Green  (p.  99), 
where  the  Court  of  Chancery  found  itself  engaged  in 
defining  larceny :  a  subject  on  which  the  case  is  still  an 
important  authority. 

In  its  more  natural  home  of  the  King's  Bench  (J?,  v, 
Rice^  p.  523)  we  fiod  the  criminal  law  of  England  sternly 
setting  its  face  against  dueUing  and  all  provocations  to 
the  duel.  Doubtless  the  steady  refusal  of  our  Judges  to 
encourage  any  distinction  between  duelling  and  other 
forms  of  culpable  homicide  had  much  to  do.  with  the 
comparatively  speedy  disappearance  of  the  practice  in 
England.  Strife  on  a  grander  scale,  and  the  madness  of 
princes,  are  commemorated  in  the  history  of  the  Tsar 
Paul's  embargo  on  British  shipping  (Beale  v.  T/iompson, 
p.  625;  McCarthy  v.  Abel^  p.  711).  A  more  deadly 
offence,  if  possible,  was  committed  on  tho  Englisk 
language  awhile  earlier  by  some  official  translator  of  a 
Bussian  document  (see  at  p.  494).  But  perhaps  we  have 
not  much  mended  the  ways  of  our  fathers  in  this  respect. 
Quite  lately  the  person  employed  to  translate  from  a  tonguo 
so  generally  understood  as  French  missed  the  sense  of  a 
material  passage,  and  the  Court  had  to  be  rescued  from 
his  incompetence  by  its  own  knowledge,  which  happily, 
being  embodied  in  the  person  of  Mr.  Justice  Wills,  was 
more  than  adequate  for  the  occasion.  Wain  v.  Warltera  is 
a  much  cited  and  discussed  case^  but  not  many  readers  may 
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remember  that  it  contains  a  judicial  attempt  to  define 
^agreement'  (see  at  p.  650).  As  the  definition  contains 
the  no  less  difficult  term  *  contract/  Lord  Ellenborough^s 
attempt  cannot  be  credited  with  much  success. 

Camfield  v.   Gilbert  (p.  892)  was  retained  at  the  last 
moment  and  after  some  hesitation*     It  is  doubtful,   I 
should  myself  think  highly  doubtful,  whether  it  can  now 
be   considered  anything  more    than    an    application    in 
peculiar  circumstances,  and  in  those  circumstances  pro- 
bably wrong,  of  a  rule  in  itself  too  well  settled  to  need 
confirmation.    But  modem  judicial  references  to  the  case 
leave  it  in  such  an  ambiguous  position  (as  explained  in 
the  note  at  the  end)  that  we  have  given  it  the  benefit  of 
the  doubt.     Leame  v.  Brai/j  3  East,  593,  is  a  case  falling 
on  the  other  side,  though  near  the  line.     So  far  as  it 
illustrates  the  old  principles  of  pleading,  Morley  y.  Gais- 
ford,  3  E.  K.  432,  and  OgU  v.  Ba)^B,  4  E.  E.  630,  are 
thought  to  be  already  sufficient.     So  far  as  it  has  any 
show  of  authority  in  favour  of  the  archaic  opinion  that 
inevitable  accident  is  no  excuse  in  trespass,  it  would  have 
been  misleading  to  preserve  it.     For  that  point  was  not 
decided,  negligence  not  being  disputed,  and  the  opinion  in 
question  is  no  longer  received  on   either    side  of    the 
Atlantic.      See  The  Nitro- Glycerine  case,  15  Wall.  524; 
Holmes  v.  Matliei',  L.  E.  10  Ex.  261,  44  L.  J.  Ex.  176 ; 
Stanley  v.  Powell,  '91,  1  a  B.  86,  60  L.  J.  Q.  B.  52. 
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Amerioan  lawyers  constantly  speak  of  a  decision  bein^ 

made.     The  phrase  is  out  of  use  with  us,  but  readers  wlic 

may  think  it  an  Americanism  are  referred  to  Lord  Eldon's 

words  in  £x  parte  Garland  (at  p.  357) :  "  Such  a  decisiori 

was  never  made  previously  to  Hanlcey  v.  HammocJc.     I  am 

not  aware  that  such  a  decision  has  ever  been  made  since 

that  case." 
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CHANCERY^ 


REVISED    REPORTS,    VOL.   VI. 

• 

P.  173,  15  lines  from  top,  insert  after  word  -raised"  - 1."  and  at 
foot  of  page  the  following  note  :— 

ufThis  decree  affirmed  by  Lord  Erskiot,  C  upon  appeal: 
12Ve8.206.  p^rdEESiaira's  judgment  wiU  be  noted  in  its  place  m 
Vol.Vin.of  the  Eeyised  Beports,  but  not  reprinted,  as  it  adds 
nothing  to  the  authority  of  Sir  W.  GuAirr's—P.  P.]  " 


•^^  ^-xKii  ui  tiuue,  i»Ul,  and  the  painting,  &c.,  by  the  24th  of 
June,  1802 :  then  to  have  a  lease  signed  for  seven,  fourteen,  or 
twenty-one  years,  at  his  option,  from  Midsummer,  1800. 

The  plaintiff  continued  in  possession  after  the  expiration  of  his 
lease :  but  disputes  arising,  the  defendant  refused  to  execute  a 
new  lease ;  and  at  Christmas,  1801,  served  the  plaintiff  with  a 
notice  to  quit ;  and  brought  an  ejectment ;  upon  which  the  bill 
was  filed ;  praying  a  specific  performance  of  the  agreement  and 
an  injunction. 

Upon  the  motion  for  the  injunction  the  defendant,  though  he 
insisted  upon  the  Statute  of  Frauds  by  his  answer,  admitted  a 
part  performance  by  money  laid  out  in  repairs. 

B.B. — ^voL.  vn.  B 


VOL.  VII. 


CHANCERY. 


BTICKLAND  v.   HALL.  isos. 

(8  Veeey,  92—96. )  Jan^S, 

The  insolyency  of  a  tenant  is  a  weighty  objection  when  he  seeks    Eldon,  L.C. 
specific  performance  of  an  agreement  for  a  lease.  [  92  ] 

In  May,  1798,  the  plaintiff  being  in  possession  as  assignee  of 
the  lease  of  a  house  belonging  to  the  defendant,  in  Duke  Street, 
Lincoln's-Inn-Fields,  at  a  rent  of  901.  per  annum,  to  expire  at 
Midsummer,  1799,  a  treaty  was  entered  into  and  concluded  for  a 
renewal ;  and  a  minute  of  an  agreement  was  written  by  the 
defendant  for  a  lease  at  the  rent  of  951. :  the  defendant  to  make 
certain  alterations  :  the  plaintiff  to  do  all  substantial  repairs  by 
the  24th  of  June,  1801,  and  the  painting,  &c.,  by  the  24th  of 
June,  1802 :  then  to  have  a  lease  signed  for  seven,  fourteen,  or 
twenty-one  years,  at  his  option,  from  Midsummer,  1800. 

The  plaintiff  continued  in  possession  after  the  expiration  of  his 
lease :  but  disputes  arising,  the  defendant  refused  to  execute  a 
new  lease ;  and  at  Christmas,  1801,  served  the  plaintiff  with  a 
notice  to  quit ;  and  brought  an  ejectment ;  upon  which  the  bill 
was  filed ;  praying  a  specific  performance  of  the  agreement  and 
an  injunction. 

Upon  the  motion  for  the  injunction  the  defendant,  though  he 
insisted  upon  the  Statute  of  Frauds  by  his  answer,  admitted  a 
part  performance  by  money  laid  out  in  repairs. 

B.B. — ^voL.  vn.  B 
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BucxLAND  The  answer  stated,  that  the  defendant  instead  of  repairing 
Hall.  according  to  the  agreement  erected  a  shed,  so  as  to  darken  the 
antient  window  of  the  plaintiff's  house,  next  door;  which  he 
refused  to  remove.  In  April,  1801,  the  plaintiff's  repairs  not 
being  completed,  he  became  insolvent ;  and  paid  a  composition 
[  *93  ]  of  Is.  in  the  pound  to  *his  creditors,  and  among  them  to  the 
defendant,  for  a  debt  due  for  goods  sold.  The  plaintiff  paid  the 
old  rent  up  to  Michaelmas,  1802. 

Mr.  Richards  and  Mr.  RoupeU,  in  support  of  the  motion : 

It  has  never  yet  been  decided,  that  bankruptcy  or  insolvency 
is  a  sufficient  answer  to  a  bill  for  specific  performance.    *    *    *■ 

Mr.  RomUly  and  Mr.  Pembertony  for  the  defendant : 

The  ground,  upon  which  your  Lordship  will  dissolve  this 
injunction,  is,  that  the  plaintiff  has  become  insolvent.  Perhaps 
this  point  has  never  been  decided :  but  upon  principle  i^  is  quite 
impossible  to  decree  a  specific  performance  of  a  contract  for  a> 
lease  in  favour  of  a  man,  who  has  become  insolvent;  for  it 
would  be  to  substitute  a  perfectly  different  agreement ;  and  there 
would  be  nothing  reciprocal.     *    *    * 

Mr.  Richards,  in  reply : 

r  94  ]  Insolvency  does  not  affect  a  lease.     So  an  agreement  for  a 

lease  is  not  destroyed  by  insolvency,  if  the  party  was  solvent^ 
when  he  applied  for  the  lease.  This  was  only  a  temporary 
insolvency  in  1801;  and  the  rent  has  been  constantly  paid 
notwithstanding. 

The  Lord  Chancellor  : 

In  a  case  of  this  kind  the  Court  must  take  care,  that  the 
tenant  is  not  rashly  turned  out  of  possession.  On  the  other 
hand  it  is  too  hard  against  the  landlord,  to  introduce  upon  the 
record  an  averment,  that  the  tenant  has  some  way  or  other 
become  solvent.  With  respect  to  the  insolvency,  the  weight  of 
that  objection  is  more  or  less  in  different  cases.  There  is  a 
distinction  certainly  between  a  purchase  and  a  lease.  In  the 
iormer  instance  the  biU  for  specific  performance  tenders  payment 
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of  the  purchase-money ;  the  latter  is  very  much  otherwise ;  and  Buckland 
the  Court  ought  not  to  forget  the  habit  of  deahng  among  HaLl. 
mankind  with  regard  to  the  relation  of  landlord  and  tenant. 
Every  man  taking  a  tenant  looks  to  the  probability  of  the  rent 
being  paid;  and  that  attention  is  paid  to  that  circumstance 
through  the  whole  currency  of  the  lease,  that  introduces  a 
provision  not  to  assign  or  underlet  without  licence ;  and  that  is 
often  thought  of  so  much  consequence,  that  special  care  is 
*taken  at  least  as  to  the  end  of  the  lease,  that  there  shall  then  [  *9^  ] 
be  a  responsible  tenant ;  though  it  may  not  have  been  thought 
necessary  to  provide  for  that  in  the  anterior  period.  A  difference 
of  opinion  has,  I  know,  prevailed,  whether  that  is  a  usual 
covenant,  to  be  inserted  as  such,  or  not.  But  recollecting,  that 
the  lessee  remains  liable  to  the  determination  of  the  term,  but 
an  assignee  only  during  his  possession,  it  is  of  great  importance 
to  the  lessor  to  take  care,  that  the  lessee  shall  be  a  man  of 
substance.  Therefore  insolvency  admitted,  and  not  cleared 
away,  is  a  weighty  objection  to  a  specific  performance  of  an 
agreement  for  a  lease :  the  party  here  seeking  an  execution 
beyond  the  law.  Insolvency  would  be  of  weight  with  a  jury. 
Such  a  question  appears  never  to  have  been  determined ;  and  is 
of  too  much  consequence  to  be  decided  upon  motion.  I  shall 
therefore  only  say,  that  at  the  hearing  in  general  cases,  it  would 
have  considerable  weight  with  me ;  in  some  cases  more  than  in 
others.  If  the  tenant  undertakes  for  nothing  but  the  payment 
of  rent,  it  must  be  appreciated  accordingly.  If  beyond  that  he 
undertakes  for  considerable  expenditure  upon  the  premises, 
before  he  is  to  be  placed  in  the  relation  of  lessee,  that  is  directly 
connected  as  a  most  important  circumstance  with  the  fact  of 
solvency  or  insolvency.  Therefore,  where  very  considerable 
repairs  are  to  be  done  by  the  lessee,  his  solvency  is  to  be  looked 
to  to  that  extent ;  for,  unless  done,  before  the  bill  is  filed,  they 
are  to  be  done  after  the  decree ;  not  immediately  upon  tender, 
as  in  the  case  of  a  purchase ;  unless  the  bill  can  offer  the 
amount  of  the  utmost  possible  repairs  to  be  paid  into  Court. 

There  is  in  this  case  a  material  circumstance :  the  time,  by 
which  the  repairs  were  to  be  done.  If  the  Master  was  ordered 
to  settle  a  lease,  there  ought  to  have  been  a  clause  of  re-entry,  if 
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BucKLAKD    the  repairs  should  not  be  done  *by  the  time:  the  time  being 

HiLLL.       part  of  the  essence  of  the  contract. 

[  *96  ]  Under  all  the  circumstances  of  this  case  therefore,  without 

relying  upon  any  one,  the  injunction  ought  not  to  be  sustained : 
certainly  not  without  considerable  terms  imposed:  such  as 
bringing  no  writ  of  error ;  giving  security  for  the  costs  of  the 
cause  ;  perhaps  for  the  rent  and  repairs.  If  any  proposition  of 
that  nature  can  be  made,  I  will  hear  it. 

The  injunction  was  dissolved. 


1803. 

Jan,  28. 
I'd,  1. 

Eldon,  L.C. 
[133] 


[136] 


LOW  V.  BAKCHAKD. 

(8  Vesey,  133—138.) 

The  actuarial  yaluation  of  an  annuity  made  upon  the  usual  principle 
of  calculation  at  an  insurance  office,  is  not  a  just  criterion  of  the  Talue. 

The  bill  prayed,  that  the  grant  [in  November,  1795,  of  an 
annuity  of  1502.,  for  the  life  of  a  person  aged  64] ,  in  consideration 
of  7 SOL,  might  be  set  aside  upon  the  grounds  of  fraud, 
inadequacy  of  consideration,  and  advantage  taken  of  the  situa- 
tion of  the  plaintiffs ;  an  account  of  the  sums  received  by  the 
defendant,  and  of  the  consideration  paid,  with  interest ;  and  that 
on  payment  of  the  balance  to  the  defendant  the  securities  might 
be  delivered  up. 

[The  price  paid  was  below  the  actuarial  valuation  of  the 
annuity. 

The  defendant  was  the  surviving  executor  of  the  will  of  the 
plaintiff's  father  under  which  will  the  plaintiff  acquired  certain 
Long  Annuities  and  other  property  which  formed  part  of  the 
security  for  the  annuity. 

This  case  is  retained  only  in  order  to  preserve  the  following 
passage  from  the  judgment  in  which  Lord  Elbon  declined  to 
treat  the  actuarial  valuation  of  the  annuity  as  a  just  criterion  of 
its  market  value.] 

Mr.  Mansfield,  Mr.   RoniiUy,  and   Mr.    Daniel,  for    the 
plaintiffa. 


k. 
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Mr,  Piggott  and  Mr.  Hollist,  for  the  defendant.  Low 

r. 
B4BCHARD. 

[The  Lord  Chancellor  dismissed  the  bill  with  costs,  holding 
that  there  was  no  sufficient  ground  for  impeaching  the  fairness  of 
the  transaction.  In  the  course  of  the  judgment  His  Lordship 
observed :] 

*  *  That  brings  it  to  what  has  often  occurred  to  me,  the  [  136  ] 
immense  risk  Courts  of  Justice  run  in  transactions  of  this  kind, 
deciding  upon  what  is  called  the  *market-price ;  and  judging  of  [  *137  ] 
that  from  the  calculation  of  actuaries  of  insurance  offices.  It 
has  been  observed  most  truly,  that  the  value  of  the  annuity 
depends  upon  the  nature  of  the  security.  It  may  as  truly  be 
said  to  depend  upon  many  other  considerations.  In  Heathcote 
V.  Paignon,}  decided  by  Lord  Kbnyon,  the  annuity  was  granted 
by  an  insolvent  commissioner  of  taxes.  Can  it  be  said,  there 
was  no  difference  between  an  annuity  granted  by  him  and  one 
granted  by  Lord  Eenyon  ?  The  calculation,  directed  as  to  the 
market-price,  was  made  without  the  least  regard  to  the  nature 
of  the  security,  his  manner  of  life,  his  state  of  health,  a 
circumstance  not  immaterial,  that  he  had  been  subject  to  the 
gout,  merely  upon  the  principles,  which  govern  those  offices ; 
which  can  afford  so  to  deal  from  the  multiplicity  of  their 
transactions.    ♦    *    * 


EOBINSON   V.  TICKELL.  isos. 

(8  Vesey,  142—143.)  J^*-  7. 

Bequest  to  A.  for  her  and  her  children's  uee.    A  tr&nsfer  decreed    Jioiu  Court, 
to  A.  Grant,  M.R. 

Mary  Hooks  by  her  will,  dated  the  7th  of  April,  1793,  among       C  ^*^  3 
other  legacies  bequeathed  as  follows  : 

''  I  bequeath  likewise  2,0002.  Reduced  Annuities  to  Mrs. 
Hooke,  widow  of  my  late  brother  the  £ev.  Mr.  Thomas  Hooke, 
to  have  the  interest  of  the  same  during  her  natural  life,  with 
remainder  to  her  daughter  and  my  niece  Mary  Ann  Bobinson 

+  2  Br.  C.  0.  167. 
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BoBiNsoN  for  her  and  her  children's  use,  which  she  either  now  has  or  may 
TicKKLL.     have  for  ever." 

The  testatrix  died  soon  afterwards.  After  the  date  of  the  will 
Mrs.  Bobinson  had  three  children.  Mrs.  Hooke,  the  widow, 
died  in  1801 ;  at  which  time  the  only  surviving  child  was  Lucius 
Hooke  Bobinson,  bom  on  the  12th  of  September,  1798:  the 
other  children  having  died  soon  after  their  birth. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bobinson  against  the 
executor  and  the  infant  for  an  accoimt  and  payment  of  the 
dividends  accrued  and  to  accrue ;  and  that  the  executor  may 
transfer  the  Bank  Annuities  as  shall  appear  to  the  Court  to  be 
according  to  the  will. 

Mr.  W.  Agar,  for  the  plaintiffs,  cited  Cooper  v.  ThomtonA 

Mr,  Husoiif  for  the  infant,  cited  Wilson  v.  VansittarLl 

Mr.  Richards,  for  the  executors : 

The  question  is,  whether  more  was  intended  for  the  plaintiff, 
[  •143  ]  Mrs.  Bobinson  *than  her  share  of  this  fimd.  The  bequest  is  for 
her  and  her  children,  after  an  interest  for  life  to  another  person ; 
and  the  executors  were  to  continue  trustees  for  them.  It  is  not 
like  Cooper  v.  Thornton.  These  words  are  used  from  caution,  to 
prevent  her  husband  from  having  any  thing  to  do  with  it. 

Mr.  W.  Agar,  in  reply,  observed,  that  the  Court  could  not 
ascertain  the  shares. 

The  Master  of  the  Bolls  : 

It  strikes  me  so.  I  think,  this  is  like  Cooper  v.  Tlwmton. 
The  bequest  is  to  Mrs.  Bobinson  in  the  first  place ;  and  if  it 
stopped  there,  it  would  be  absolute  to  her.  But  the  will  goes  on 
to  declare  a  use ;  which  is  for  her  own  benefit  and  that  of  the 
children.  I  think,  the  plaintiffs  must  have  a  decree  for  a 
transfer  and  payment  of  the  dividends  accrued. 

t  3  Br.  C.  C.  96,  186.  J  Amb.  662. 
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POWELL  V.  MAETYRt  i«^- 

(8  Veaoy,  146—149.)  ^^^'  ^' 

To  excuse  a  purchaser  from  paying  interest  during  the  delay  in  BoUs  Ccurt, 

clearing  difficulties  as  to  the  title,  it  is  not  sufficient,  that  the  money  Gbaitt,  M.B. 
was  appropriated  and  unproductive ;  but  the  vendor  must  have  notice        [  146  } 
of  that 

The  bill,  filed  upon  the  15th  of  November,  1800,  by  trustees 
lor  the  sale  of  estates,  prayed,  that  the  defendant,  a  purchaser, 
may  be  decreed  to  complete  his  purchase,  and  pay  the  sum  of 
5802.,  the  residue  of  the  purchase-money,  after  deducting  the 
deposit,  with  interest  from  the  24th  of  June,  1799 ;  or  to  pay 
the  said  sum  of  580Z.,  and  permit  the  plaintiffs  to  receive  the 
xents  from  that  time. 

The  defendant  the  purchaser  at  a  sale  by  auction  on  the  81st 
of  May,  1799,  made  a  deposit  of  202.  per  cent,  and  signed  the 
usual  agreement.  One  of  the  conditions  of  the  sale  provided, 
that  the  purchaser  should  pay  the  remainder  of  the  purchase- 
money  on  or  before  the  24th  of  June  next ;  from  which  time  the 
purchaser  should  receive  the  rents  and  profits;  and  that  he 
should  have  a  proper  conveyance  of  the  estate  at  his  own 
expense  on  paying  the  remainder  of  the  purchase-money. 

Some  objections  were  taken  to  the  title,  upon  which  a  long  [  147  { 
<»rrespondence  took  place ;  and  after  a  considerable  delay  those 
objections  were  cleared.  The  answer  stated,  that  during  the 
whole  of  that  time  the  defendant's  purchase-money  was  lying  in 
the  hands  of  his  solicitor  for  the  express  purpose  of  being  paid 
^Lccording  to  the  conditions,  as  soon  as  the  plaintiffs  should  have 
made  a  good  title ;  and  said  money  was  always  ready  to  be  so 
paid ;  and  was  and  hath  been  during  the  whole  time  unemployed 
by  and  useless  to  the  defendant :  he  having  from  the  moment  he 
paid  it  to  the  hands  of  his  solicitor  (which  he  did  before  the  24th 
of  June,  1799)  for  the  express  purpose  of  paying  his  purchase 
money  according  to  the  conditions  of  sale,  considered  it  as 
specifically  appropriated  to  that  purpose;  and  the  same  was 
accordingly  so  kept  unemployed  and  appropriated  by  defendant ; 
that  the  money  was  not  deposited  in  the  hands  of  any  banker ; 

t  Kershaw  v.  Kershaw  (1869)  L.  E.  9  Eq.  56;  21  L.  T.  N.  S.  651. 
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Powell     bat  was,  as  aforesaid,  paid  into  and  left  in  the  hands  of  defen- 
Mahttb.     dant's  solicitor,  as  being  the  readiest  place  for  its  application  to 
the  purpose  of  the  purchase,  as  soon  as  plaintiffs  should  have 
made  out  a  good  title. 

Upon  these  grounds  the  defendant  submitted,  that  he  is  en- 
titled to  be  let  into  possession,  and  receipt  of  the  rents  from  the 
24th  of  June,  1799,  on  payment  of  the  remainder  of  his  pur- 
chase-money. 

An  offer  had  been  made  on  the  part  of  the  defendant  to  divide 
the  sum  in  dispute ;  which  at  that  time  was  but  24Z. :  but  that 
offer  was  rejected. 

The  plaintiff's  solicitor  proved,  that  no  notica  was  given  of 
the  money  being  placed  any  where,  or  impounded ;   nor  any 
information  farther  than  that  the  money  was  ready, 
f  148  ]  The  defendant's  solicitor  by  his  depositions  stated,  that  the 

abstract  was  delivered  about  the  20th  of  June,  1799  ;  that  notice 
of  the  purchase-money  being  ready  was  given  to  the  plaintiffs 
solicitor  previous  to  the  18th  of  July,  1799 ;  that  previous  to  the 
81st  of  May,  1799,  there  was  a  sum  of  300Z.  and  upwards  in  the 
hands  of  the  deponent,  belonging  to  defendant ;  who  directed 
that  sum  to  be  applied  in  part  of  the  purchase-money :  and  on 
or  about  the  22nd  of  June  remitted  to  deponent  a  further  sum 
to  make  up  the  purchase-money ;  and  the  whole  of  such  pur- 
chase-money was  really  and  bond  fide  specifically  appropriated 
and  set  apart  by  the  defendant  in  the  hands  of  the  deponent  for 
the  sole  and  express  purpose  of  paying  for  said  premises  on  hav- 
ing a  good  title  made ;  and  that  such  money  hath  ever  since 
remained  and  now  remains  so  appropriated  ;  and  that  the  defen- 
dant hath  not  received  or  made,  nor  is  entitled  to  receive  or 
make,  in  any  event,  any  interest,  profit,  benefit,  or  advantage,  in 
any  manner  therefrom,  save  by  his  being  let  into  the  receipt  of 
the  rents  from  the  24th  of  June,  1799. 

Mr.  RomiUy  and  Mr.  Stanley,  for  the  plaintiff,  insisted, 
that  the  defendant  ought  to  have  given  notice,  that  the  money 
was  appropriated,  and  unproductive  ;  and  remarked  the  guarded 
manner,  in  which  the  deposition  was  expressed. 

Mr.  Hart,  for  the  defer,  dant. 
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The  Masteb  op  the  Bolls:  Powell 

r. 

The  rule  is  perfectly  clear,  and  perfectly  reasonable  ;  that  if  a  Mabtyh. 
purchaser  is  let  into  possession  and  perception  of  the  rents  and 
profits,  he  shall  pay  interest  for  his  purchase-money.  On  the 
other  hand  it  must  be  admitted,  that  a  case  may  be,  in  which  he 
shall  not  pay  interest,  notwithstanding  he  has  the  rents  and 
profits.  But  it  *mu8t  be  a  strong  case,  and  clearly  made  out.  [  *149  ] 
In  this  instance  it  is  proved  only,  that  the  party  having  money 
in  his  attorney's  hands,  makes  up  that  sum  [to]  the  amount  of  the 
purchase-money ;  and  during  the  whole  term  elapsed  in  clearing 
the  title  it  remains  in  his  hands.  Perhaps  he  loses  the  interest : 
that  is,  during  that  time  interest  was  not  made.  It  does  not 
appear,  whether  interest  wieis  made  or  not :  or,  if  made,  what 
has  become  of  it.  It  does  not  follow,  that  the  mere  circumstance 
that  the  vendor  was  not  ready  to  complete  the  title  at  the  day 
will  vary  the  rule.  The  purchaser  must  state  something  more 
than  mere  delay :  viz.  that  he  has  not  had  the  benefit  of  his 
money ;  and,  I  think,  it  is  reasonable  to  add  the  other  term  that 
has  been  mentioned  ;  that  in  some  way  it  shall  be  intimated  to 
the  vendor  that  the  purchaser  has  placed  himself  in  that  situa- 
tion ;  his  money,  unproductive,  and  to  wait  the  event.  Other- 
wise there  is  no  equality.  The  one  knows,  the  estate  produces 
rent :  the  other  does  not  know,  that  the  money  does  not  produce 
interest.  Wherever  therefore  the  purchaser  is  delayed  as  to  the 
title,  and  means  to  insist  upon  this,  he  ought  to  apprize  the 
other  party,  that  he  is  making  no  interest. 

In  this  case  the  purchaser  gave  no  such  intelligence.  There 
was  no  information  beyond  what  is  to  be  presumed  from  the 
agreement  itself:  viz.  that  the  purchase-money  is  ready;  and 
has  been  ready  ever  since  the  day.  It  was  not  intimated,  that 
the  purchaser  had  put  the  money  into  the  hands  of  another  per- 
son, viz.  his  Bohcitor  :  still  less,  that  he  did  not  mean  to  take  it 
out  of  his  hands ;  but  intended  to  let  it  remain,  till  the  difficulty 
as  to  the  title  was  cleared  up.  The  plaintiffs  therefore  are  right. 
But  I  wish  they  had  accepted  the  offer  to  split  the  difference,  at 
that  time  only  24/. 

Therefore  decree  a  performance  ;  hut  without  costs. 
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LEWIS  V.  MADOCKS.t 

X,  J^«^'  /.  (8  Vesey,  150—158 ;  Further  Consideratioii,  17  Veaey.  48—59.) 

^eo,  9, 10. 

Execution  of  a  contract  on  marriage  by  bond,  with  condition  to  settle 

Further  con*  all  the  personal  estate,  that  the  husband  should  at  any  time  during  the 

fiideration :  coverture  be  possessed  of. 

^810-  Such  bond  attaches  on  capital,  not  on  income,  unless  laid  up  as 

^%f '  25,  capital. 

'_  An  estate,  purchased  by  the  husband  with  money,  partly  his  own» 

Eldon  L.C.  partly  borrowed  on  his  personal  security,  and  some  paid  oS  by  him, 

P  was  after  his  death  held  to  belong,  not  to  the  trust,  but  to  the  heir, 

-'  charged  for  the  benefit  of  the  trust  with  the  money,  that  was  his  own, 

the  debts  paid  on  account  of  that  purchase,  and  expenditure  in  repairs, 

improvements. 

BicHABD  Madoces  previously  to  his  marriage  with  Ann  Mathews 
executed  a  bond,  dated  the  80th  of  December,  1770,  in  the 
penalty  of  5,000{. ;  reciting  the  intended  marriage ;  and  that 
Madocks  was  to  receive  the  sum  of  lOOL,  together  with  certain 
goods,  household  stuff  and  furniture,  therein  mentioned,  as  the 
marriage  portion  ;  and  which  goods,  household  stuff,  and  furni- 
ture, with  certain  clothes  and  wearing  apparel  of  Ann  Mathews, 
it  was  agreed,  should  be  at  her  decease  disposed  of,  as  therein 
mentioned  ;  and  farther  reciting,  that  the  said  sum  of  lOOL,  the 
marriage  portion  of  Ann  Mathews,  so  given  by  her  father,  should, 
in  case  there  should  be  no  issue,  go  and  remain  to  Bichard  and  Ann 
Madocks,  and  the  survivor,  and  the  executors,  administrators, 
and  assigns,  of  such  survivor  for  ever ;  and  that  it  was  farther 
agreed,  that  as  well  for  and  towards  the  support  and  mainten- 
ance of  Ann  Mathews,  in  case  she  should  survive  her  said  hus- 
band, as  also  for  making  a  better  provision  for  the  issue  of  her 
body  by  the  said  Bichard  Madocks,  he,  the  said  Bichard  Madocks, 
his  executors  and  administrators,  should  and  would  by  deed  or 
will  convey,  give,  devise,  and  assure,  all  and  singular  his  ready 
money,  goods,  chattels,  and  personal  estate  and  effects,  to  and 
for  the  use  and  behoof  of  him,  the  said  Bichard  Madocks,  and 
Ann,  his  said  intended  wife,  and  the  survivor  of  them,  for  ever, 
subject  nevertheless  to  the  payment  of  the  sum  of  800Z.  immedi- 
ately upon  the  decease  of  the  survivor  of  them  to  and  amongst 

t  Be  Clarke  (1887)  36  Ch.  D.  348 ;  60  L.  T.  162 ;  In  re  Turcan  (1888)  40 

56  L.  J.  Ch.  642,  981 ;  67  L.  T.  823 ;  Ch.  D.  5 ;  58  L.  J.  Ch.  101 ;  59  L.  T. 

Tailby  v.  Official  Receiver  (1888)  13  712. 
Ap.  Ca.  523,  533 ;  58  L.  J.  Q.  B.  75 ; 
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such  child  or  children  of  the  body  of  the  said  Ann,  son  and  sons,  Lewis 
daughter  and  daughters,  as  should  be  then  living,  in  such  shares  hadockb. 
and  proportions  as  such  survivor  should  by  deed  or  will  limit, 
direct,  or  appoint ;  and  the  condition  of  the  said  obligation  was, 
among  other  things,  that  if  Bichard  Madocks  would  and  should 
deliver  the  said  ^goods,  &c.,  and  pay  the  said  sum  of  lOOZ.,  as  [  *151  ] 
therein  mentioned,  and  in  case  he  should  well  and  sufficiently 
devise,  convey,  or  assure,  all  and  singular  such  goods,  chattels, 
personal  estate  and  effects,  that  he  should  at  any  time  during 
the  joint  lives  of  him,  the  said  Bichard  Madocks,  and  of  Ann,  his 
then  intended  wife,  be  possessed  of,  to  and  for  the  use  and  behoof 
of  him,  the  said  Bichard  Madocks,  and  the  said  Ann,  and  the 
survivor  of  them  both,  for  ever,  but  subject  and  liable  and 
charged  and  chargeable  with  the  payment  nevertheless  of  the 
sum  of  dOOZ.  immediately  upon  the  decease  of  the  survivor  of 
them  both  to  and  amongst  such  child  and  children  of  the  body 
of  said  Ann  by  Bichard  Madocks  begotten,  son  and  sons,  daugh- 
ter and  daughters,  as  should  be  then  living,  in  such  shares  and 
proportions  as  the  said  Bichard  Madocks  and  Ann  should  by 
deed  or  will,  &c.,  appoint,  then  the  said  bond  should  be  void. 

The  marriage  took  place  soon  afterwards.  Bichard  Madocks  at 
the  time  of  the  marriage  had  no  real  estate.  In  1776  he  contracted 
for  the  purchase  of  real  estates  for  the  sum  of  1,621Z. ;  which 
estates  were  by  indentures  of  lease  and  release,  dated  the  2nd  of 
February,  1779,  conveyed  to  a  trustee,  in  trust  for  Bichard 
Madocks,  his  heirs  and  assigns  for  ever.  Of  the  purchase-money 
6002.  was  his  own  money ;  and  the  rest  borrowed ;  which  debt 
he  reduced  by  degrees,  so  that  only  521Z.  remained  due  from  him 
at  his  death  on  that  account.  He  also  laid  out  about  600Z.  in 
erecting  a  dwelling-house,  and  in  lasting  improvements  on  the 
estates  so  purchased. 

Bichard  Madocks  died  in  July,  1793,  intestate  and  without 
issue.  His  widow  obtained  administration  ;  and  took  possession 
of  the  estates  purchased  by  her  husband.  In  1799  she  married 
William  Lewis.  The  *brother  and  heir  at  law  of  Bichard  [  ♦ib2  ] 
Madocks  brought  an  ejectment ;  upon  which  the  bill  was  £Qed, 
praying,  that  it  may  be  declared,  that  the  plaintiff  Ann  Lewis, 
as  having  survived  Bichard  Madocks,  is  become  entitled  in  equity 
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Lewis  to  the  said  estates ;  and  that  the  trustees  may  be  directed  to 
Madocks.  convey  accordingly  ;  or,  if  the  Court  shall  be  of  opinion,  that  the 
plaintiff  is  not  absolutely  entitled  to  the  said  estates,  that  it  may 
be  declared,  that  the  said  estates  are  subject  to  and  charged  with 
the  amount  of  the  money  laid  out  by  Bichard  Madocks  or  the 
plaintiffs  since  his  death  in  the  purchase  or  improvement  there- 
of, &c. ;  the  bill  alleging,  that  the  plaintiff  Mrs.  Lewis  had  laid 
out  2007.  in  improvements ;  and  had  purchased  other  estates  in 
the  same  parish. 

The  defendant  Madocks  by  his  answer  claimed  as  heir  at  law 
of  his  brother ;  insisting,  that  he  was  not  precluded  from  pur- 
chasing real  estate,  and  leaving  it  to  descend  to  his  heir,  or 
otherwise  disposing  of  it ;  but  if  he  was  by  the  bond  precluded 
from  converting  such  personal  estate  as  he  then  had  into  real, 
yet  it  was  competent  to  him  to  purchase  real  estate  with  any 
savings  he  might  make  ;  and  to  leave  such  real  estate  to  descend 
to  his  heir,  or  otherwise  dispose  of  it.  He  also  claimed  as  a  cre- 
ditor of  his  brother ;  insisting,  that,  before  the  plaintiffs  can  retain 
any  part  of  the  personal  estate,  they  must  discharge  the  debts ;  and 
he  submitted,  that  they  are  not  entitled  to  any  money  laid  out  in 
repairs  or  improvements  since  the  death  of  Bichard  Madocks. 

Mr.  Richards  and  Mr,  Roupell,  for  the  plaintiffs  : 

Upon  the  first  question,  whether  the  plaintiffs  are  in  equity 
entitled  to  the  estate  purchased,  it  cannot  be  said,  this  bond  is 
not  legal.  The  only  difficulty  is  in  ascertaining  the  property 
bound  at  any  one  period.  There  is  no  case  precisely  similar. 
[  «i53  ]  In  most  cases  of  *this  kind  the  engagement  was  confined  to 
property,  which  should  be  left  at  the  death  of  the  party :  this 
applies  to  all  he  should  have  at  any  time  during  the  coverture. 
The  intention  is  perfectly  clear.  It  cannot  be  contended,  that 
every  specific  article  was  bound  :  but  the  Court  will  give  effect  to 
the  intention,  as  far  as  it  can  be  effected.  The  meaning  was, 
that  whatever  personal  estate  he  should  have  during  the 
marriage  should  pass  to  the  wife  surviving,  whether  in  the  shape 
of  real  estate,  or  continuing  personal.  It  is  admitted  Madocks 
was  not  seised  of  any  real  estate  at  the  time  of  his  marriage ; 
and  clear  therefore,  that  any  real  estate  afterwards  purchased 
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miiBt  have  been  porchased  with  the  personal  estate.  If  the  Lewis 
whole  personal  estate  was  contracted  to  be  laid  out  in  real  estate,  Uabocks. 
a  purchase  of  land  would  be  a  fraud  upon  the  contract,  if  the 
land  is  not  bound.  He  had  no  means  of  paying  for  it  but  out  of 
his  personal  estate,  unless  by  creating  a  debt ;  which  is  a  charge 
ui)on  his  personal  estate.  He  has  left  the  real  estate  without 
any  disposition  by  will;  from  which  it  must  be  supposed,  he 
meant  his  wife  to  take  it  according  to  the  bond.  The  estate  was 
conveyed  to  a  trustee ;  by  which  his  wife  is  deprived  of  dower. 
The  cases  of  Randall  v.  }VilliSf\  and  Jones  v.  Martin, I  are  in 
favour  of  the  plaintifiTs  construction. 

Mr.  RomiUy  and  Mr.  BonsaU,  for  the  defendant : 

The  question  is,  whether  Madock's  could  not  during  the  whole 
course  of  the  marriage  acquire,  and  make  any  disposition  of, 
money  without  a  breach  of  the  condition  of  this  bond.  Accord- 
ing to  that  condition  his  wife  is  entitled  to  his  daily  earnings. 
Ought  a  construction  to  be  made  so  extravagant,  so  destructive 
of  the  object  of  the  contract  of  marriage,  to  provide  for  the 
mutual  *comfort  and  happiness  of  both  parties  in  that  state?  [*i^l 
The  Court  would  be  very  unwilling  to  impute  to  them  an 
intention,  wholly  destructive  of  that  object ;  and  would  give  no 
assistance  to  such  a  claim  ;  but  leave  the  parties  to  law ;  where 
the  whole  relief  may  be  obtained,  if  they  are  entitled.  In  the 
cases  cited  there  was  no  adequate  remedy  at  law.  Next,  they 
went  upon  fraud.  The  House  of  Lords  in  Jones  v.  Martin  went 
entirely  on  that  ground ;  and  so  in  the  case  of  a  freeman  of 
London  the  transaction  must  be  in  fraud  of  the  custom  ;  and  in 
a  late  case  in  the  House  of  Lords  upon  the  widow's  jj/«  relictce,  in 
another  part  of  the  island,  the  point  was  the  bona  fides.  In  this 
case  the  only  construction,  that  can  be  made,  is,  that  the  per- 
sonal estate  he  should  be  actually  possessed  of  at  his  death  was 
the  subject.  If  no  damages  could  be  recovered  at  law,  a  Court 
of  Equity  will  give  them  no  assistance. 

Mr.  Richards,  in  reply  : 
It  is  impossible  to  get  rid  of  the  words,  comprehending  ex- 

t  5  B.  B.  40  (5  Vee.  262).  J  5  B.  E.  32  (5  Vea.  266,  n.) 
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Lewis  pressly  all  the  personal  estate,  that  he  should  at  any  time  during 
Madocks.  their  joint  lives  be  possessed  of;  incapable  therefore  of  being 
confined  to  the  time  of  his  death  ;  and  there  is  nothing  contrary 
to  law  in  this  engagement.  Can  the  husband  defraud  her  of  the 
effect  of  it  by  laying  the  personal  estate  out  in  land  ?  In  the 
point  of  view,  in  which  this  question  is  discussed,  it  is  here  only. 
The  plaintiffs  cannot  call  for  the  estate,  and  have  a  convey- 
ance without  coming  here.  This  is  the  property  of  the  wife,  only 
put  in  a  different  shape.  The  widow  is  bound  to  come  here 
against  the  trustee ;  and  therefore  is  entitled  to  have  complete 
equity. 

Feb,  10.      ^°^  Lord  Chancellor  : 

I  have  looked  into  the  cases ;  and  have  not  found  any  like 

[  •153  ]       this.      The   case  of  Randull  v.    Willis^   which  is  *principally 
referred  to,  involved  a  good  deal  of  difficulty ;  and  some  of  a 
species  that  I  do  not  perfectly  understand  how  the  decree  has 
disposed  of.    That  was  a  case,  in  which  the  articles  were  to  have 
effect  by  attaching  trusts  upon  that,  which  was  the  personal 
estate  at  the  date  of  the  articles,  or  which  should  be  the  personal 
estate  at  the  end  of  three  months  after  the  marriage.    It  rested 
under  those  articles  upon  covenant :  but,  being  upon  marriage, 
this  Court  looked  at  it  as  if  executed  by  an  absolute  conveyance 
and  assignment.    A  settlement  was  executed  after  marriage  : 
but  it  did  not  contain  any  covenant,  to  prevent  him  from  laying 
out  such  personal  estate  as  was  in  his  own  dominion  in  land.     I 
do  not  find,  that  those  subjects  of  property,  which  would  be 
comprised  under  the  general  description  of  all  and  singular  his 
personal  estate,  of  which  he  was  possessed  at  the  execution  of 
the  articles,  were  described  by  schedule  or  otherwise  in    any 
manner,  so  that  they  could  be  traced.    It  is  reasonably  clear 
that,  when  it  was  once  actually  determined,  that  the  property, 
which  was  laid  out  in  land,  was  a  part  of  the  subject  assigned  by 
the  settlement,  there  could  be  no  difficulty  in  saying,  that  per- 
sonal estate  at  least  must  be  called  back ;  as  clothed  with  a  trust 
created  by  those  articles  or  that  settlement.     The  course  of  the 
argument  took  quite  a  different  turn :  viz.  that  there  ought  ta 
have  been  a  covenant,  that,  whatever  personal  estate  should  be 
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laid  ont  in  land,  that  land  should  be  considered  as  personal       Lewis 
estate.     In  the  cases  npon  the  custom  of  London  it  is  very     mado€k& 
familiar,  for  the  purpose  of  avoiding  questions,  whether  personal 
estate  is  laid  out  in  land  in  fraud  of  the  custom,  to  have  an 
express  .covenant,  that  what  is  laid  out  in  land  shall  be  con- 
sidered as  personal  estate,  to  be  disposed  of  according  as  the 
custom  and  statute  law  together  direct.    But  that  is  a  case  of  a 
different  sort  from  that  of  Randall  v.  WiUis ;  for  the  *covenant      [  'i^c  ] 
there  attaches  from  time  to  time  upon  all  he  acquires  from  the 
marriage  to  death.    But  in  that  case  the  personal  estate  he 
had  at  the  date  of  the  articles  was  expressly  made  the  subject 
of  trusts  in  the  settlement ;  bound  therefore  by  the  settlement ; 
and  the  question  did  not  at  all  attach  upon  that  personal  estate 
to  be  acquired  between  the  date  of  the  settlement  and  the  death 
of  the  testator.     Suppose,  the  trustee  there  had  got  his  hand 
npon  the  stock  and  all  the  other  personal  estate,  and  retained 
them :  they  would  be  possessed  by  him  as  trustee  for  the  uses  of 
the  articles  and  settlement ;  and  there  never  could  have  been 
any  question,  whether  any  creditors  of  the  author  of  the  settle- 
ment could  touch  it ;  being  personal  estate  in  the  hands  of  the 
trustee,  bound  by  the  articles  or  settlement;  and  not  in  any 
sense  his  personal  estate.    From  the  manner,  in  which  the 
decree  is  framed,  as  to  the  account  directed  of  the  debts,  I  can- 
not collect,  whether  those  debts,  when  the  account  was  taken, 
were  to  attach  only  upon  such  personal  estate  as  was  not  in- 
cluded in  the  settlement,  or  on  the  other  hand  upon  that  per- 
sonal estate  also,  that  was  subjected  to  the  uses  of  the  settle- 
ment: viz.  that,  which  he  had  at  the  time  of  the  settlement. 
But  it  is  reasonably  clear,  that  the  Court  having  once  traced  it, 
and  ascertained  the  subject  of  the  settlement,  that  personal 
estate  could  not  be  available  to  creditors,  particularly  upon  debts 
accruing  afterwards. 

The  case  of  Jones  v.  Martin  was  of  quite  a  different  nature  : 
one  of  those  loose  cases  of  a  covenant  to  leave  to  one  child  an 
equal  share  of  the  personal  estate ;  aiid  it  was  held  by  the  House 
of  Lords  to  mean  only  to  leave  the  covenantor  fully  at  liberty  to 
dispose,  providently  or  improvidently,  of  his  personal  estate,  such 
as  it  was,  or  might  be  till  his  death  ;  provided  he  disposed  of  it 
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Lewis  absolutely  as  against  himself :  but  if  he  did  not  strip  ^himself 
Madocks.  absolutely  of  the  interest  in  the  property,  he  could  not  by  reserv- 
[  •isr  ]  ing  an  interest  for  life  and  giving  to  some  one  favourite  child 
defeat  the  covenant ;  that  it  would  be  a  fraud  upon  it. 

But  that  case  and  Randall  v.  WUlis  do  not  bear  upon  this ;  for 
this  is  that  case,  which  in  the  discussion  of  Randall  v.  Willis  was 
looked  upon  as  one,  that  in  all  probability  never  would  occur : 
viz.  a  covenant  to  settle  all  the  personal  estate  he  should  at  any 
time  be  possessed  of ;  attaching  upon  each  article,  that  he  had, 
and  that  from  time  to  time  he  should  become  possessed  of. 
It  is  very  strong  for  a  court  of  equity  to  say,  that,  because  it  is 
difficult  to  execute  the  covenant  in  particular  cases,  that  may 
occur,  therefore  it  shall  not  be  executed.  The  same  objection 
was  there  taken :  is  it  to  attach  upon  every  chair  and  table,  &c.  ? 
That  difficulty  occurred  equally  in  Randall  v.  Willis ;  but  it  was 
got  over  thus  ;  that  if  the  Court  finds  a  solid  subject  of  personal 
property,  they  would  attach  it  rather  than  render  the  covenant 
perfectly  nugatory ;  though  they  did  not  know  what  to  do  with 
the  argument  shewing  the  absurdity  of  it.  This  case  affords 
another  difficulty ;  which  made  me  wish  to  understand  more 
correctly  this  case  of  Randall  v.  Willis :  that  is  the  manner  of 
purchasing,  by  contracting  a  debt.  Who  is  to  satisfy  the  claim 
of  the  creditor  in  a  question  between  the  wife  and  the  heir. 
Suppose,  the  husband  possessing  6002.  had  borrowed  600!.,  and 
bought  an  estate  of  the  value  of  1,200Z.  and  died  that  moment. 
If  the  former  sum  is  to  answer  for  the  money  borrowed,  the  wife 
gets  nothing  by  the  covenant  under  such  circumstances.  I 
incline  to  think,  the  money  borrowed  must  be  considered  per- 
sonal estate,  of  which  he  was  possessed.  At  least  that  point  is 
[  *158  ]  fit  for  discussion  ;  that  *having  borrowed  the  money  he  became 
possessed  of  it ;  that  all,  which  he  had  possessed  became  subject 
to  the  uses  of  the  settlement,  but  as  personal  estate ;  and  then 
she  would  with  propriety  be  called  upon  to  pay  the  600i. ;  for 
she  would  have  the  other  for  her  own  benefit :  I  shall  therefore 
direct  an  inquiry,  something  like  that  in  Randall  v.  Willis. 

Declare,  that  the  personal  estate,  of  which  the  husband  was 
possessed  during  the  coverture,  is  hable  to  this  bond.  Direct  an 
inquiry,  whether  any  and  what  part  of  such  personal  estate, 
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whereof  he  was  possessed  at  the  time  of  his  marriage  or  at  any       Lewis 

time  afterwards,  was  laid  out  in  any  and  what  lands,  and  onder     hadockb. 

what  circumstances ;  and  let  the  Master  state  all  the  particulars 

relative   to    such    purchases,    and    the    consideration    money 

advanced ;  when  such  purchase-money  was  paid  respectively ; 

and  whether,  if  it  appears,  any  part  of-  the  money  advanced 

upon  any  such  purchases  was  borrowed,  the  husband  in  his  life 

paid  off  the  whole,  or  any  and  what  part  thereof ;  and  whether 

any  and  what  part  thereof  has  since  been  paid  off.    Direct  an 

inquiry,  (without  prejudice  to  any  question,)  what  debts  he  owed 

at  his  decease ;  and  what,  if  any,  now  remain  unsatisfied ;  and 

what  personal  estate  he  left  at  the  time  of  his  death ;  also,  what 

money  has  been  laid  out  by  the  plaintiff  Mrs.  Lewis,  since  she 

has  been  in  possession  ;  distinguishing,  what  has  been  laid  out 

in  lasting  and  substantial  improvements. 


The  cause  came  on  for  farther  directions  upon  the  Master's        i8io. 
report ;  stating,  under  the  inquiries,  directed  by  the  decree,  that    ^^^2^*  ^^' 
the  estate  was  purchased  by  *Eichard  Madocks  from  different        "7~ 
persons  for  l,600i. ;  of  which  6001.  was  his  own  money ;  and  the  ^' 

remainder,  viz.  1,000Z.,  with  211,  for  the  expenses  of  the  convey-  ^  **^  •' 
ance,  borrowed  from  several  persons  upon  the  security  of  his 
bonds  and  notes :  of  which  he  afterwards,  in  1780,  paid  800Z., 
and  in  1781  or  1782,  200Z. :  the  remaining  sums,  viz.  400Z.,  80Z., 
211.  and  201.  were  still  due  to  the  persons,  from  whom  they  were 
borrowed.  The  Master  did  not  find,  that  any  part  of  the  per- 
sonal estate  was  laid  out  in  the  purchase  of  real  estate,  except  as 
aforesaid.  Besides  the  sum  of  5212.,  so  borrowed,  and  invested 
in  the  purchase,  and  remaining  unpaid,  with  an  arrear  of 
interest,  the  debts  of  Richard  Madocks,  including  his  funeral 
and  testamentary  expenses,  amounted  to  186Z.  lis.  Id.;  the 
whole  whereof  were  paid  by  the  plaintiff  Ann  Lewis.  The  report 
farther  stated,  that  after  the  death  of  Madocks  the  plaintiff  Ann 
Lewis  before  her  second  marriage  laid  out  several  sums,  amount- 
ing to  858Z.  14s.  5d.  in  repairs  and  lasting  improvements  upon 
the  estates  purchased ;  and  in  redemption  of  the  land  tax.    The 
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Lewis       amount  of  the  personal  estate,  left  at  the  death  of  Madocks, 
Madocks.     amounted  to  5782.  Os.  6d. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  RoupeU,  for  the 
plaintiffs : 
The  real  estate,  that  was  purchased  by  Bichard  Madocks, 
[  •so  ]  must  in  a  court  of  equity  be  considered  merely  as  *hi8  personal 
property,  bound  by  this  bond.  *  *  The  effect  of  that  engage- 
ment is  unquestionably,  that  debts,  fairly  contracted,  must  be 
first  paid.  All  that  can  be  fairly  considered  his  acquisition, 
within  the  meaning  of  this  bond  to  be  held  for  the  use  of 
himself  and  his  wife  and  the  survivor,  is  the  surplus,  beyond 
their  maintenance,  and  debts,  contracted  by  enabling  him  to 
acquire  property.  His  act,  placing  that  surplus  under  cir- 
cumstances, withdrawing  it  from  that  object,  was  upon 
equitable  principles  a  fraud  :  whether  the  purchase  was  made  by 
personal  property,  on  which,  being  his  own,  the  covenant 
attached,  or  by  the  medium  of  a  loan;  and  the  consequence 
is,  that  this  Court  will  pursue  that  money  ;  and  consider 
the  real  estate,  in  which  it  was  thus  unduly  invested,  as 
property  of  that  description  it  originally  had,  and  ought  to  have 
preserved.    *    *    * 

The  true  mode  of  treating  this  case  is  by  considering  the 
property  as  personal  estate,  with  all  its  incidents;  not  merely 
[  ♦jI  ]  restoring  it,  as  when  it  was  laid  out ;  but  pursuing  *it  in  that 
shape.  No  other  decree  will  effectually  correct  the  fraud ;  and 
place  the  widow  in  the  situation,  in  which  she  ought  to 
stand.    *    *    * 

If  however  this  is  considered  as  real  estate,  the  points,  to  be 
ascertained  by  inquiry,  (the  report  finding,  that  he  had  no  real 
estate,)  are,  what  amount  of  personal  property  was  laid  out  in 
this  estate ;  what  proportion  was  his  ovm ;  what  was  borrowed : 
how  much  was  paid  off ;  and,  not  only  what  the  widow  has  laid 
out  in  improvements,  to  which  she  is  clearly  entitled,  but  also 
what  was  laid  out  by  Richard  Madocks  :  as  to  which  the  decree 
has  not  directed  an  inquiry :  the  fact  being,  that  he  laid  out 
money  in  building ;  which  is  equally  a  conversion  of  personal 
property  into  real  estate.    ♦    *    ♦ 
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Sir  Samuel  RomiUyy  Mr.  BeU,  and  Mr.  PhiUimore,  for  the       Lewu 
defendant :  VjJicKs. 

*  *     This  is  not  a  case  of  fraud ;   as  Jone8  v.  Martin,  f       [  m  ] 
and  Randall  v.  Willia ;  I  nor  upon  an  execatory  article :  a  dis« 
iinction  relied  on  by  Lord  Loughbobouoh  in  Randall  v.  WiUiM. 

If  it  is  compared  to  the  case  of  a  trustee,  laying  out  trust  money^ 
or,  which  has  some  analogy,  a  husband,  purchasing  land  with 
money,  vested  in  trustees  under  his  wife's  settlement,  it  was  never 
held,  that,  if  the  purchase  was  made  partly  with  money  of  the 
husband  or  trustee,  the  estate  should  belong  to  the  wife  or  cestui 
que  trust :  but  the  equity  administered  was,  that  the  fund  should 
be  followed  ;  and  restored  in  the  same  plight,  as  if  it  had  never 
been  invested:  Lane  v.  Dightan,^  The  utmost  relief ,  that  can 
be  given  in  this  case,  is  to  admit  the  claim  to  any  property,  that 
can  be  traced,  so  as  to  be  made  available ;  looking  to  the  period 
of  the  husband's  death. 

Mr.  Richards,  in  reply : 

*  *  This  relief  is  sought  after  the  death  of  the  husband, 
not  in  competition  with  creditors ;  who  are  all  paid  ;  not  requir- 
ing from  the  representative  any  account  of  expenditure,  provident 
or  improvident :  no  doubt  now  existing  as  to  the  circumstances 
of  this  purchase,  with  600Z.,  his  own  money,  and  1,0002. 
borrowed  ;  of  which  he  afterwards  paid  off  *500Z.  That  sum,  [  ^55  ] 
paid  off  by  him,  must  be  considered  his  money ;  as  also  what  he 

laid  out  in  substantial  improvements  and  repairs.  *  *  By  his 
contract  he  had  disqualified  himself  to  possess  any  personal 
property,  which  was  not  to  be  the  property  of  his  wife,  surviving 
him ;  and,  being  clearly  her  property  in  that  case,  can  he  affect 
her  vested  right  by  putting  it  in  another  shape  ?  It  is  impossible 
to  state,  or  conjecture,  any  description  of  property,  that  could  be 
invested  in  this  purchase,  discharged  of  the  trust.  The  same 
principle,  that  would  clearly  entitle  the  widow  to  repayment  out 
of  the  estate,  gives  her  a  title  to  the  estate  itself.  Purchased 
with  money,  which  the  event  has  ascertained  to  be  her's,  it  is  a 
trust  for  her;  and  the  equity,  which  would  have  bound  her 
husband,  must  prevail  against  his  heir. 

t  5  B.  B.  32.  t  6  E.  E.  40.  §  Amb.  409. 
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Lbwis  The  Lord  Chancellor  during  the  argument  said,  he  could 

Madockh.     not  adopt  the  construction,  that  annual  produce,  *for  instance, 

[  *56  ]  dividends  of  stock,  was  property  acquired  during  the  coverture 
in  the  sense  of  this  bond ;  except  only  to  the  extent,  in  which 
the  husband  himself  might  think  proper  to  lay  up  that  produce 
as  capital :  otherwise  they  would  not  be  at  Uberty  to  spend  a 
shilhng :  but  in  providing  for  their  maintenance  and  comfort 
they  could  not  go  beyond  income.  With  regard  to  the  difficulty,, 
there  is  no  difference  between  a  marriage  settlement,  attaching 
upon  every  chair  and  table,  and  direction  in  a  Will,  that  such 
specific  articles  shall  go  as  heir-looms. 

1810.        The  Lord    Chancellor,   having    particularly  stated    the  bill, 
^^y  ^^'  pronounced  the  following  judgment : 

It  has  been  contended  under  this  bill,  that  the  sums  borrowed 
by  Bichard  Madocks,  are  to  be  considered  as  within  this  bond  ; 
though  taken  with  one  hand,  and  with  the  other  transferred 
immediately.    It  cannot  be  considered  as  the  purchase  of  an 
equity  of  redemption ;  no  mortgage  having  been  made  to  the 
persons,  who  lent  the  money,  making  up  the  sum  of  1,0212.    It 
was  lent  in  various  small  sums  on  his  personal  security  merely : 
some  of  the  lenders  not  even  taking  security  by  specialty.    He 
afterwards  paid  off  two  sums  of  800Z.  and  2002.     If  those  pay- 
ments were  made  out  of  his  own  funds,  there  is  no  principle,  on 
which  the  600Z.  can  for  this  purpose  be  considered  his  personal 
estate,  that  does  not  equally  require  the  Court  to  hold,  that  those 
sums  also  are  to  be  so  considered :  but  the  Master's  report  does  not 
ascertain,  from  what  funds  those  two  sums  were  paid  off,  so  as 
to  preclude  inquiry :  if  it  is  desired.    Prima  facie  the  sum  of 
6002.  and  those  sums  are  all  on  the  same  footing,  to  be  considered 
as  his  personal  estate,  laid  out:  unless  an  inquiry  is  prayed, 
£  •sz  ]       whether  the  fund,  which  *supplied  those  payments  of  3002.  and 
2002.,  was  such  in  its  nature,  as  to  entitle  the  heir,  taking  the 
real    estate,  to   have  that   fund   not  considered   as  personal 
estate,  so  laid  out. 

I  still  consider  the  declaration,  that  the  personal  estate,  of 
which  the  husband  was  possessed  during  the  coverture,  is  liable 
to  this  bond,  right :  but  the  direction  for  inquiries  is  short  in 
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one  respect :  it  ought  to  have  gone  farther ;  by  what  funds,  and       Lewis 

how  acquired,  he  paid  off  these  sums.    A  great  proportion  of     Madooks. 

the  debts,  aboat  186!.,  are  such  as  in  the  ordinary  course  of 

living  in  the  last  year  of  his  life  a  man  would  incur ;  with  the 

exception  of  some  small  quit-rents ;  and  those  also  would  be  due 

from  him  in  the  course  of  a  proper  appUcation  of  his  income ; ' 

and  this  general  observation  applies  to  all  the  items  ;  that  they 

can  hardly  be  represented  as  debts  incurred,  so  that  the  payment 

of  them  would  be  a  breach  of  his  obUgation  under  this  bond. 

It  would  be  entering  into  impracticable  minuteness  to  give  the 

wife  credit  against  the  real  estate  for  any  of  the  items  paid  in 

that  schedule.    If  persons  will  enter  into  an  engagement,  so 

difficult  in  construction  and  application,  they  must  not  expect 

from  a  court  of  justice  relief  so  minute  in  that  respect. 

One  great  question  is,  whether  this  estate  belongs  to  the  heir 
or  the  wife.  The  claim  of  the  wife  is  put  in  this  way;  that 
personal  property,  bound  by  the  trust,  or  obligation,  whatever  it 
is  called,  of  this  bond,  is  traced  into  the  purchase  of  a  real 
estate ;  which  estate  must  therefore  be  her's  :  but  I  do  not  know 
any  case,  in  its  circumstances  sufficiently  like  this,  to  authorize 
me  to  hold  that  doctrine.  I  am  prepared  to  say,  that  the  per- 
sonal estate,  bound  by  this  obligation,  and  which  has  been  laid 
out  in  this  real  estate,  is  personal  property,  that  may  be 
demanded  out  of  the  real  estate ;  that  the  estate  *is  chargeable  [  ns  ] 
with  it:  but  it  was  not  so  purchased  with  it,  that  the  estate 
should  be  decreed  to  belong,  not  to  the  heir,  but  to  the  wife :  the 
effect  of  the  transaction  being  no  more  than  that  the  husband, 
having  6002.,  his  own  money,  buys  an  estate  for  1,621Z. ;  not 
charging  the  estate  with  the  1,021/.  borrowed,  and  purchasing  the 
equity  of  redemption ;  but  by  bonds  and  notes  making  himself 
a  personal  debtor  for  the  different  sums  borrowed ;  paying  off 
some  afterwards ;  and  lea^dng  the  rest  unpaid.  The  case  of 
Lane  v.  Dighton  t  does  not  authorize  more  than  this  ;  that  the 
sum  of  600Z.,  his  own  money,  being  traced  into  an  estate,  the 
estate  is  liable  to  that  sum ;  and  clearly  must  answer  it  with 
interest  from  his  death. 

As  to  the  sums  of  8002.  and  2002.,  not  precluding  inquiry,  if 

t  Amb.  409. 
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it  is  desired,  out  of  what  funds,  and  how  acquired,  those  suma 
were  paid  off,  my  present  opinion  is,  that  those  sums  also, 
appearing  ^mmd/acie  to  have  been  applied  in  paying  debts,  must 
be  considered  as  personal  estate  :  capital ;  even  if  composed  of 
,  savings :  but  I  am  not  authorised  to  say,  that  was  the  fact ;  and 
therefore,  if  desired,  there  must  be  an  inquiry :  but  there  is  high 
probability,  that  those  two  sums  will  fall  within  the  meaning  of 
this  instrument,  as  personal  estate,  to  which  the  wife  is  entitled  > 
also  with  interest  from  her  husband's  death. 

The  omission  of  an  inquiry  as  to  the  money,  laid  out  by  him 
in  building,  was  a  slip  in  the  decree.  An  inquiry  must  therefore 
be  directed,  out  of  what  fund  that  expenditure  was  made  ;  and 
how  it  was  produced ;  with  the  view  to  determine,  whether  that 
also  ought  to  be  considered  an  item  of  the  personal  estate,  to 
which  she  would  be  entitled ;  and  as  to  lasting  improvements^ 
made  by  the  *wife,  that  was  money  bond  fide  laid  out :  as  to  that 
therefore  she  is  entitled  to  the  inquiry ;  and  as  to  the  other  suma 
borrowed,  and  not  paid  off,  as  between  the  estate  and  the 
administratrix  the  money,  borrowed  for  the  purchase  of  the 
estate,  must  be  considered  the  debt  of  the  estate. 

The  decree,  as  finally  pronounced,  declared  the  plaintiff  entitled 
to  the  sums  of  600Z.,  B002.,  and  2002. ;  with  interest  from  the 
death  of  Bichard  Madocks ;  and  as  to  the  house,  built  by  him,  &c. 
an  inquiry  was  directed,  out  of  what  fund  that  expenditure  arose. 


1803. 
Feb.  24,  25. 


Sldon,  L.C. 

[186] 


THE   ATTOEIfEY-GENERAL  v.  PARSONS. 

(8  Vesey,  186—192.) 

Bequest  for  rebuilding,  repairing,  altering,  or  adding  to  and  improving,. 
almshoiiBes  is  valid  to  the  extent  of  any  application  upon  the  land 
alieady  in  mortmain :  not,  of  the  addition  of  other  land. 

Bequest  to  **  erect'*  a  charitable  foundation  imports,  that  land  is  to  be 
bought,  unless  the  will  manifests  a  purpose  t  that  it  is  to  be  otherwise 
procured. 

Edward  Tawney  by  an  indenture  of  bargain  and  sale,  dated 
the  17th  of  January,  1797,   duly  executed  according  to  the 

t  Note, — ^As  to  the  effect  of  such  a      main  and  Charitable  Uses  Act,  1891» 
bequest  where  the  testator  dies  after      s.  7. — 0.  A.  S. 
the  5th  August,  1891,  see  The  Mort- 
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statute, t  and  enrolled,  conveyed  to  the  mayor,  bailiffs,  and 
commonalty,  of  the  city  of  Oxford,  two  freehold  messuages,  with 
the  gardens,  ^outhouses,  and  appurtenances,  situate  in  the 
auborbs  of  the  said  city,  to  the  use  of  the  mayor,  bailiffs,  &c. 
and  their  successors  for  ever ;  in  trust  to  permit  three  poor  men 
and  three  poor  women  to  be  nominated  from  time  to  time  by  the 
said  Edward  Tawney  during  his  life,  and  after  his  decease  by 
finch  person  or  persons,  trustee  or  trustees,  and  in  such  form  and 
manner,  and  under  such  restrictions  and  conditions  as  said 
Edward  Tawney  had  or  should  by  any  deed  in  writing,  or  by  his 
last  will  or  testament  in  writing,  or  any  codicil  thereto  executed 
in  the  presence  of  two  or  more  credible  witnesses,  direct,  limit, 
or  appoint. 

Edward  Tawney  by  his  will,  dated  the  20th  of  January,  1800, 
among  other  things  gave  to  the  said  mayor,  bailiffs,  and  com- 
monalty, and  their  successors  for  ever,  4,500Z.  stock  in  the  3-per 
cents.  Consolidated  Bank  Annuities ;  upon  trust  to  pay  the 
interest  and  dividends  thereof  from  time  to  time  as  the  same 
should  become  due,  for  ever  in  manner  after  mentioned :  20Z. 
a-year  each  by  equal  half  yearly  payments  to  three  poor  men 
and  three  poor  women  of  the  city  of  Oxford  or  the  suburbs 
thereof  for  ever,  to  be  nominated,  as  hereinafter  expressed,  for 
and  during  the  term  of  their  natural  lives  ;  and,  from  and  after 
payment  thereof,  in  trust  to  pay,  lay  out,  and  expend,  as 
occasion  should  require,  the  remainder  of  such  yearly  interest 
and  dividends  at  such  times  and  in  such  manner  as  the  trustees 
hereinafter  named  should  direct  in  rebuilding,  repairing,  altering, 
or  adding  to  and  improving,  the  messuages  or  tenements, 
ground,  and  appurtenances,  conveyed  by  him,  said  testator,  unto 
said  mayor,  bailiffs,  &c.,  by  bargain  and  sale  enrolled,  for  the 
use  and  benefit  of  such  poor  men  and  women ;  who  are  to  reside 
and  live  upon  the  said  premises. 

The  testator  then  prescribed  several  directions  for  the  regula- 
tion of  this  charity ;  and  appointed  his  executors  to  be  trustees 
of  the  charity,  and  on  the  death  of  each  executor,  an  alderman 
of  the  city  of  Oxford  to  be  added  to  the  survivors  and  survivor ; 
and  on  the  death  of  all  the  executors  the  mayor  and  four  alder- 

t  Stat.  9  Geo.  II.  c.  36. 
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men  to  be  trustees.  He  gave  the  residue  of  his  personal  estate 
among  the  children  of  his  nephew  and  niece  equally  at  their 
respective  ages  of  twenty-one  years. 

After  the  death  of  the  testator,  who  had  during  his  life 
appointed  the  objects  of  the  charity  under  the  trusts  of  the  con- 
veyance, the  information  and  bill  was  filed  by  and  on  behalf  of 
the  mayor,  bailiffs,  &c.,  of  Oxford  ;  praying,  that  the  plaintiffs, 
as  trustees  of  the  said  charitable  institution,  may  be  declared 
entitled  to  the  legacy  of  4,5002.  stock  upon  the  trusts  of  the 
will;  and  that  the  executors  may  be  decreed  to  transfer  the 
stock,  &c. 

The  Attorney-General  and  Mr.  Richards,  for  the  informa- 
tion: 

Upon  the  authorities  there  is  no  difficulty  in  establishing  this 
disposition.  In  the  cases  before  Lord  Hardwicke  it  is  taken  to 
be  clear,  that,  where  there  is  land  in  mortmain,  there  is  no 
objection  to  repairing,  improving,  and  even  building,  upon  that 
land ;  according  to  The  Attorney-General  v.  Bowles ;  t  and  the 
late  cases  I  take  the  same  course,  against  the  opinion  of  Lord 
NoRTHiNOTON,  in  The  Attorney-General  v.  Tyndall.^  The  objec- 
tions, that  apply  to  a  purchase  of  land,  do  not  apply  to  money 
to  be  laid  out  in  such  improvements.  The  first  objection  is 
locking  up  land :  the  second,  that  land  in  mortmain  is  not  likely 
to  be  so  properly  *cultivated.  That  objection  will  rather  be 
corrected  by  a  gift  of  money  to  improve  such  land.  In  Corbyn 
V.  French  \\  the  Master  of  the  Bolls  takes  the  proposition  in 
favour  of  such  an  application  to  be  quite  clear.  In  The  Attorney - 
General  v.  The  Bishop  of  Oxford  II  Lord  Kenton  held  the  same 
opinion.  In  Brodie  v.  The  Duke  of  Chandos  ++  a  bequest  for 
erecting  and  new  building  a  parsonage  house  was  established ; 
and  the  reason  expressed  is,  "  no  land  being  to  be  purchased." 
In  The  Attorney-General  v.  The  Bishop  of  Chester  I J  also  a  legacy 
for  repairing  parsonage  houses  was  established.    Lord  Thublow's 

t  2  Yes.  Sen.  547.  %  Stated  from  the  Begister's  Book, 

X  See  Chapman  v.  Braum,  5  B.  B.  in  the  judgment  of  Corbyn  y,  French, 

361  (6  Vee.  404).  4  B.  B.  262  (4  Ves.  431). 

§  Amb.  614.  tt  1  Br.  C.  C.  444,  n. 

II  Ante,  4  R  B.  254  (4  Ves.  418).  JJ  1  Br.  C.  C.  444. 
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opinion  in  The  Attorney-General  v.  Nash  t  and  Lord  Kbnyon'b 
in  Fay  y.  Foy  I  are  to  the  same  effect.  These  authorities  are 
more  reasonable  than  the  opinion  of  Lord  Northington.  Where 
there  is  an  alternative,  as  in  this  will,  the  Court  will  take  that, 
which  is  legal :  Soxesby  v.  HoUina ;  §  Grimmett  v.  Grimmett] 


Mr,  Wethereli,  for  the  defendant : 

One  question  is,  whether  under  the  words  ''adding  to"  the 
testator  did  not  intend,  that  the  trustees  should,  if  they  think 
fit,  purchase  land  for  the  charity;  and  then  one  object  being 
illegal,  whether  the  whole  is  not  vitiated.     Certainly  the  case  of 
Soresby  y,  HoUins  establishes  the  point,  that  the  expression  being 
in  the  alternative  would  save  some  part  of  the  trust.    The 
decision  of  Grimmett  v.  Grimmett  however  is  by  no  means  satis- 
factory. Lord  Habdwicee,  under  whose  view  this  statute  first  came 
for  construction,  *laid  down  principles  of  great  latitude ;  leaning 
as  much  as  possible  in  favour  of  charity,  and  to  help  imperfect 
cases ;  holding,  in  The  Attorney-General  v.  Bowles y  that,  where 
money  is  given  to  build  for  a  charitable  purpose,  if  the  trustees 
could  procure  land  by  gift,  hiring,  or  any  other  mode  than 
purchase,  it  would  be  sufficient.    Lord  Northington  thought 
very  differently  upon  the  subject ;  holding  that  rule  of  exposition 
wrong ;  laying  down  broadly,  that  the  object  was  to  prevent  the 
melioration  and  improvement  of  land  in  mortmain ;  and  if  the  . 
subject  had  gone  before  him  in  the  first  instance,  it  is  reasonable 
to  presume,  the  rule  would  have  been  established  accordingly. 
The  last  case.  Chapman  v.  Brown  IT  follows  the  preceding  cases 
in  over-ruling  Lord  Hardwickb's  doctrine:   but  certainly  the 
whole  argument  of  the  Master  of  the  Bolls  admits,  that  if  the 
bequest  is  for  repairing,  improving,  &c.,  it  shall  prevail.    The 
Act  intended  a  prohibition  of  the  multiplication  of  charities. 

The  Attorney-General^  in  reply,  was  stopped  by  the  Court. 

The  Lobd  Chancellor  : 
In  the  present  state  of  the  doctrine  of  this  Court,  as  the 

+  3  Br.  C.  C.  688.  II  Amb.  210. 
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[  •192  ] 


testator  had  in  his  life  effectually  conveyed  the  land,  so  as  to 
satisfy  the  statute,  for  this  charity,  even  if  no  will  had  been 
made  for  the  purpose  of  maintaining  and  supporting  these  poor 
men  and  women,  the  will  being  intended  only  to  operate  as  pre- 
scribing the  mode,  in  which  they  are  to  be  maintained  and  sup- 
ported, this  bequest  according  to  the  current  of  modern  authori- 
ties, so  far  as  it  is  to  be  understood  not  to  direct  purchases  of 
land  to  be  made,  is  good :  but,  as  far  as  the  words  * ''  adding 
to  "  relate  to  some  part  of  the  context,  it  is  not  good ;   for  it  is 
not  only  "  adding  to  "  the  messuages  or  tenements,  which  I  may 
consider  to  be  upon  the  ground  already  in  mortmain,  but  it  is 
"  adding  to  and  improving  the  messuages  or  tenements,  ground 
and  appurtenances."    I  agree  with  the  late  cases ;  which  go  a 
great  way  to  establish,  that  the  Court  cannot  put  such  a  con- 
struction upon  the  word  "  erect,"  as  was  put  upon  that  word  in 
former  cases ;  and  that  prima  facie  the  testator  must  be  taken  to 
mean  by  that  word,  that  land  shall  be  bought.    I  think,  the 
good  sense  is  with  the  later  cases ;  requiring,  that  the  testator 
himself  should  have  manifested  his  purpose  to  be  sufficiently 
answered,  if  they  could  hire  or  beg  land,   according  to  the 
expressions  in  the  different  cases.    In  this  case  it  is  clear,  the 
testator  has  adverted  to  land  already  in  mortmain ;  adverting  to 
his  own  deed.     Then  Harris  v.  Barnes,^  The  Attcnmey -General  v. 
Th^  Bishop  of  Chester ^  and  many  other  cases,  establish,  that 
subsequently  to   The  Attorney -General  v.    Tyndall  at  least   a 
bequest  of  money,  to  be  laid  out  as  in  this  instance  is  good.    I 
am  disposed  to  follow  the  later  authorities;   which  are  very 
numerous.      In    The    Attorney -General   v.    Nash^    though    the 
demurrer  appears  in  the  book  to  be  allowed  without  any  reasons, 
I  have  reason  to  know,  Lord  Thurlow's  opinion  was,  that  if  a 
testator  directs  a  school  to  be  built,  and  does  not  advert  himself 
by  words  in  his  will  to  a  purpose,  that  the  land  is  to  be  acquired 
otherwise  than  by  purchase,  you  ought  to  infer,  that  he  meant  it 
to  be  acquired  by  purchase ;  and  then  it  will  not  do. 

Therefore  declare,  that  the  legacy  of  4,500Z.  stock  is  good,  as 
far  as  to  the  payment  of  20Z.  a  year  each  to  three  poor  men  and 
three  poor  women,  according  to  the  *will ;  also,  so  far  as  the 

t  Amb.  661. 
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sorplns  is  directed  by  the  will  to  be  applied  in  rebuilding,         Tbu 

Attorney* 

repairing,  altering,  or  improving,  the  messuages  or  tenements,      general 
gronnds,  and  appurtenances,  and  so  far  as  the  additions  directed      p^Rsoys* 
by  the  will  shall  be  made  upon  the  land  conveyed  by  the  testator 
for  the  better  residence  of  such  poor  men  and  women  :   but  that 
it  is  bad,  bo  far  as  any  additions  are  to  be  made  to  the  ground 
by  acquiring  other  land. 


TAYLOR  r.   HAWBINS.  im. 

(8  Vesey.  209—213.)  ^'^  '^' 

Leasehold  estates,  specifically  bequeathed  to  an  executor,  were  by  him  Jlolls  Cmirt, 

assigzied  as  a  security  for  his  own  debt.  Grant,  M.B« 

That  assignment,  no  collusion  appearing,  was  established  against  a  r  209  ] 
creditor. 

BicHABD  Hawkins,  being  possessed  of  certain  leasehold 
premises  at  Botton  Park,  Birmingham,  subject  to  a  mortgage  to 
Mary  Dalton,  by  his  will,  dated  the  6th  of  January,  1790, 
bequeathed  the  mortgaged  premises  and  other  leasehold  estates 
to  his  son  William  Hawkins,  to  hold  to  him,  his  executors,  &c., 
for  the  residue  of  the  terms,  subject  to  an  annuity  of  16L  to  his 
son  Bichard  Hawkins  for  twenty  years,  if  he  should  so  long  live ; 
and  in  case  his  said  son  should  die  before  the  expiration  of  that 
term,  then  to  the  payment  of  the  said  sum  of  151.  for  the 
remainder  of  the  twenty  years  to  his  (the  testator's)  wife  for  the 
use  of  his  children  Sarah,  Mary,  and  George  Hawkins ;  and  he 
appointed  his  wife  and  his  son  William,  executors. 

Bichard  Hawkins,  the  testator,  died  in  November,  1792.    The 

executors  proved  the  will.    William  Hawkins  being  engaged  in 

trade  in  partnership  with  Thomas  and  John  Hawkins  became 

indebted  to  the  plaintiffs  as  bankers  to  the  amount  of  2,000Z. ; 

and  in  June,  1798,  they  executed  a  bond  in  the  penal  sum  of 

8,000/. ;  and  also  by  indenture  of  mortgage,  dated  the  24th  of 

June,  1793,  William  Hawkins  assigned  the  premises  at  Botton 

Park  to  the  plaintiffs,  subject  to  the  mortgage  to  Mary  Dalton, 

and  to  the  annuity  of  152.  under  the  will  of  Bichard  Hawkins, 

and  to   a   proviso  for  redemption  on  payment  of  1,500Z.  and 

interest,  and  all  other  sums  to  be  advanced  by  the  plaintiffs. 


28  1808.    CH.    8  VESEY,  209—211.  [b.b. 

Taylob  In  October,  1796,  William  Hawkins  and  his  partners  became 

Hawkins,  bankrupts.  In  March,  1798,  by  consent  of  all  *parties  the 
[  •210  ]  mortgaged  premises  were  sold  for  IfiOOl.  Upon  that  occasion 
James  Beynolds  informed  the  purchaser,  that  he  was  a  creditor 
of  Bichard  Hawkins  the  elder  by  a  bond,  dhted  the  20th  of 
July,  1784,  in  the  principal  sum  of  SOOl. ;  and  gave  notice  not 
to  pay  his  purchase-money. 

The  bill  filed  by  Taylor  and  his  partners,  Taylor  being  also 
administrator  of  Mary  Dalton,  prayed  an  account  of  the  personal 
estate  of  the  testator  Bichard  Hawkins ;  that  the  purchaser  may 
pay  his  purchase-money ;  and  that  the  purchase-money  may  be 
applied  in  satisfaction  of  the  mortgages ;  and  that  the  defendant 
Beynolds  may  be  decreed  not  to  have  any  lien  or  claim  upon  the 
purchase-money  in  preference  to  the  plaintiffs. 

The  defendant  Beynolds  by  his  answer  insisted  upon  his  bond 
for  money  lent ;  and  stated  frequent  applications  to  the  executors 
before  the  bankruptcy.  He  claimed  a  balance  of  4522.  8s.  lOd. 
as  due  upon  the  bond,  after  deducting  a  sum  of  94Z.  Is.  received 
from  the  sale  of  leasehold  premises  mortgaged  to  him  as  an 
additional  security.  He  insisted,  that  the  surplus  of  the 
purchase-money  after  satisfying  Mrs.  Dalton's  mortgage  ought 
to  be  applied  in  satisfaction  of  what  remains  due  on  his  bond  in 
preference  to  the  mortgage  to  the  plaintiffs ;  especially  as  such 
mortgage  was  executed,  not  for  the  purpose  of  raising  any  money 
to  discharge  the  debts  of  the  testator,  but  only  to  secure  the 
payment  of  debts  personally  incurred  by  William  Hawkins  and 
his  partners  with  the  plaintiffs  in  the  course  of  their  trade.  He 
denied  all  fraud  and  collusion  with  Hawkins ;  and  insisted,  that 
he  is  a  bond  fide  creditor ;  and  ought  to  be  paid  out  of  the 
leasehold  premises,  as  being  the  assets  of  Bichard  Hawkins,  in 
preference  to  the  plaintiffs  demand. 

[  211  ]  Mr.  RomiUy  and  Mr.  Cooke,  for  the  plaintiffs  : 

It  is  certainly  true,  that  an  executor  cannot  apply  the  property 
of  his  testator  to  the  payment  of  his  own  debt :  nor  on  the  other 
hand  is  a  purchaser  bound  to  see  to  the  application.  A  power 
of  disposition  in  the  executor  is  absolutely  necessary.  But  under 
the  circumEtances  of  this  case  this  is  clearly  a  good  disposition 
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by  this  executor,  to  whom  also  this  leasehold  property  is  Tatlob 
specifically  bequeathed,  against  the  creditors;  unless  the  pur-  Hawkins. 
pose  to  defraud  the  creditors  can  be  shewn.  Mead  v.  Loi'd 
Orrery  t  is  not  a  case  of  a  sale,  but  an  assignment  by  way  of 
security ;  and  it  was  held,  that  he  had  an  absolute  power  of  dis- 
position. Nugent  v.  Gifford  J  is  to  the  same  effect.  *  *  In 
Andrew  v.  Wrigley  §  it  was  held,  that  an  executor  may  sell, 
though  the  property  is  specifically  devised.  There  can  be 
nothing  stronger  than  that ;  which  must  go  upon  his  legal  right 
to  dispose.  But  this  is  the  case  of  an  executor  actually  in  pos- 
session of  the  property ;  that  property  specifically  bequeathed  to 
himself.  Nothing  can  prevent  his  disposition  but  a  suit.  Con- 
siderable time  was  suffered  to  elapse.  During  four  years  this 
^creditor  held  the  possession  of  another  estate  under  a  mortgage ;  [  ^212  ] 
permitting  the  executor  to  treat  this  as  his  own,  and  these 
persons  from  time  to  time  to  advance  money  upon  the  property. 
In  Andrew  v.  Wrigley  stress  was  laid  on  the  acquiescence.  In 
Hill  V.  Simpson  \\  the  circumstances  in  some  degree  resembled 
those  of  Scott  V.  Tyler  Si  The  bankers  believed  the  representa- 
tion of  the  executor  without  looking  at  the  will ;  and  it  was  held, 
that  should  not  protect  them. 

Mr.  Alexander,  for  the  defendant  Reynolds.     Mr.  Ricliards, 
for  the  other  defendants : 

In  these  cases  wherever  any  circumstances  of  fraud  or  collu- 
sion have  appeared,  the  creditors  have  been  permitted  to  follow 
the  assets.  There  are  strong  grounds  of  suspicion  upon  this 
mortgage ;  which  took  place  only  seven  months  after  the  testa- 
tor's death.  If  the  mortgagees  had  notice,  that  there  were  debts 
of  the  testator,  that  will  affect  them ;  which  is  clear  upon  Andrew 
V.  Wrigley  and  other  cases.  This  creditor  i^  entitled  to  an 
inquiry;  though  he  might  have  filed  a  cross  bill,  not  being 
bound  to  do  so. 

Mr.  RomiUy,  in  reply,  insisted,  that  there  was  no  ground  for 

t  3  Atk.  235.  II  6  R.  B.  105  (7  Ves.  152). 

}  I  Atk.  463.  IT  2  Br.  C.  C.  431 ;  2  Dick.  712. 
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Tatlos      an  inquiry,  no  pretence  for  presuming  collusion,  or,  that  the 
Hawkiks.      plaintififs  knew  there  were  debts  of  the  testator  unpaid. 

The  Masteb  of  the  Bolls  : 

I  do  not  recollect  any  case,  in  which  the  property  was  speci- 
iically  bequeathed  to  the  executor :  but  the  person,  to  whom  it 
has  been  specifically  given,  has  generally  been  the  party  com- 
plaining. In  this  case  there  is  not  enough  in  this  answer  to 
[  •213  ]  ground  an  inquiry ;  if  not,  there  is  *nothing  to  stand  upon. 
There  must  be  some  foundation  for  an  inquiry;  as  if  he  had 
said,  he  believed,  they  knew,  there  were  debts  unpaid.  The 
decree  must  therefore  be  according  to  the  prayer  of  the  bill. 


1803. 

Jan,  27. 
March  11,  15. 


Eldon,  L.C. 
[215] 


HOGG  V.  KIRBY.t 

(8  Vesey,  215—227.) 

Injunction  to  restrain  publishing  a  magazine  as  a  continuation  of  the 
plaintiff's  magazine  in  numbers,  and  as  to  communications  from  cor- 
respondents, received  by  the  defendant  while  publishing  for  the  plaintiff; 
not  preventing  the  publication  of  an  original  work  of  the  same  nature, 
and  imder  a  similar  title. 

The  plaintiff  was  proprietor  of  a  work,  published  in  monthly 
numbers,  commencing  in  August,  1802,  under  the  title  of  The 
Wonderful  Magazine^  by  William  Granger,  Esq. ;  that  name 
being,  (according  to  the  bill)  as  is  usual  in  works  of  that 
description,  inserted  in  the  title  page,  merely  as  the  nominal 
author  ;  and,  under  an  agreement  for  that  purpose,  the  name  of 
the  defendant  Eirby  was  used  as  the  publisher  ;  and  the  numbers 
were  sold  at  his  shop  upon  commission  :  but  the  publication  was 
under  the  management  and  at  the  expense  of  the  plaintiff.  The 
undertaking  proceeded  in  this  manner  till  the  publication  of  the 
fifth  number ;  when  a  dispute  arose  in  consequence  of  an 
alteration  in  the  title ;  and  Kirby  refused  to  permit  his  name 
to  appear  to  the  work  any  longer;  and  in  December  a  final 
settlement  of  accounts  took  place ;  and  the  plaintiff  circulated 
hand-bills,   dated  the   20th   of    December,    stating,    that    the 

t  BoHhwick  V.  The  Evening  Post  (1888)  37  Ch.  D.  449,  453 ;  67  L.  J.  Ch. 
406 ;  58  L.  T.  252. 
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succeeding  numbers  would  be  published  by  him,  and  the  sixth  Hooa 
number  would  be  published  by  him  on  Friday  next ;  and  that  Kibbt. 
number  was  accordingly  published  by  him  on  the  8l8t  of 
December.  On  the  1st  of  January,  1808,  the  first  nmnber  of 
a  periodical  work  was  published  by  the  defendants  Eirby  and 
Scott,  under  a  similar  title,  described  as  a  New  Series  Improved : 
printed  for  Kirby  and  Scott ;  and  expressed  in  the  title  to  be 
continued  monthly ;  and  they  published  advertisements  to  the 
same  effect. 

The  bUl  prayed  an  injunction  to  restrain  the  defendants  from 
selling  any  copies  of  their  publication,  and  from  printing  or 
pubUshing  any  future  or  other  number  either  under  the  same  or 
any  similar  appellation,  and  from  borrowing  and  using  the  title 
and  appellation,  or  copying  the  ornaments,  or  any  part  of  the 
plaintiff's  *original  publication,  and  from  pirating  the  same  in  any  [  •216  ] 
other  manner  whatever ;  and  to  restrain  Kirby  from  printing  and 
publishing  any  of  the  letters  or  communications  received  by  him 
as  the  publisher  of  the  plaintiff's  work ;  and  that  they  may  be 
delivered  up ;  and  an  account. 

Upon  the  motion  for  an  injunction,  the  publications  being 
produced,  the  defendant's  appeared,  upon  inspection,  though  not 
exactly  similar,  to  have  a  resemblance,  that  gave  it  the 
appearance  of  being  the  succeeding  number  of  the  plaintiff's. 
The  device  on  the  cover  was  the  same ;  though  not  exactly 
similar  in  the  execution.  Kirby's  number  took  up  the  same 
article  in  continuation,  which  had  been  left  unfinished  in  the 
middle  of  a  sentence  by  the  plaintiffs  fifth  number,  and 
commenced  with  the  word  at  the  bottom  of  the  last  page.  A 
description  and  a  print  of  a  remarkable  character  were  intro- 
duced, which  had  been  promised  in  the  plaintiffs  fifth  number, 
as  part  of  the  contents  of  the  sixth.  The  defendant's  number 
also  contained  in  a  separate  half  sheet  a  short  index  of  the 
contents  of  the  plaintiffs  first  five  numbers,  under  the  name  of 
an  index  to  the  first  part.  The  execution  of  the  two  works  was 
generally  similar. 

The  answer  represented,  that  the  continuation  of  the  unfinished 
article  and  the  index  were  not  inserted  with  a  view  to  deceive 
the  public  by  attempting  to  assimilate  the  defendant's  work  with 
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Hooo       the  plaintifTs,  bat  that  such  of  the  purchasers  of  the  plamtifTs 

Mm 

KiBBT.  first  five  numbers  as  preferred  the  defendant's  work  to  the 
continuation  of  the  plaintiff's  might  make  a  separate  volume 
of  those  five  numbers.  They  denied,  that  they  represented 
their  work  as  a  continuation ;  and  submitted  their  right  to 
publish  a  work  under  a  similar  title. 

[  217  ]  Mr.  Richards  and  Mr.    WethereU    shewed    cause  against 

dissolving  the  injunction : 

The  title  page  of  a  work  may  be  admitted  in  the  abstract  to  be 
in  its  nature  common,  and  incapable  of  appropriation.  But  in 
this  instance  it  must  be  considered  with  reference  to  the  relation 
between  these  parties.  The  grounds  upon  which  this  injunction 
stands,  are,  1st,  Property  at  law :  2ndly,  Agreement :  Srdly, 
Trust. 

Upon  the  first  point,  it  has  been  determined,  that  property 
exists  in  a  newspaper;  and  that  an  action  lies  for  publishing 
under  the  same  title.    Property  of  the  same  nature  was  also 

protected  in  Watson  v. ,t  the  case  of  the  Court  Calendar, 

But  whether  an  action  could  be  maintained,  or  not,  there  is 
abundant  ground  for  protection  in  this  Court,  upon  the  head 
of  agreement;  the  breach  of  which  cannot  be  the  subject  of 
compensation  by  damages ;  and  therefore  the  remedy  is  in  this 
Court  by  specific  performance ;  the  remedy  at  law  being  from 
the  nature  of  the  subject  inadequate.  It  cannot  be  contended, 
that  there  is  no  breach,  because  the  agreement  does  not  expressly 
provide,  that  the  defendant  shall  not  publish  a  work  under  the 
same  title,  when  he  shall  cease  to  publish  for  the  plaintiff. 
Such  a  provision  must  be  implied,  as  necessary  to  the  complete 
enjoyment  under  the  agreement.  *  *  * 
[  218  ]  Upon  the  ground  of  trust,  a  species  of  property  arises  in  a 

publication  under  the  usage  of  booksellers  ;  that  one  publishing 
a  work  in  the  name  and  at  the  risk  of  another  is  not  to  do  any 
thing  injurious,  inconsistent  with  that^et  commissum.     *     *     ♦ 

[  220  ]  Mr.  RomiUy  and  Mr.  Johnson,  for  the  defendants  : 

The  question  is,  whether  there  is  any  thing  like  literary 

t  Hil.  Term,  1732. 
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property  in  this  undertaking.  There  is  no  agreement  making  it  Hogu 
unnecessary  to  decide  that  question.  One  of  the  defendants,  kibbt. 
Scott,  though  a  partner  in  this  transaction,  is  a  perfect 
stranger,  without  notice  of  any  of  these  transactions  sup- 
posed to  make  a  breach  of  trust  in  Kirby.  *  *  It  is  not 
pretended,  that  this  defendant  has  published  anything,  which 
the  plaintiff  has  published,  but  only,  that  the  defendant 
has  published  upon  the  same  subject.  It  is  merely  an  adven- 
ture under  a  certain  name;  such  as  cardmakers,  shoemakers, 
&c.  There  is  no  instance  of  an  injunction  to  prevent  a  person 
employed  by  another  to  make  a  machine  from  imitating  it: 
yet  the  case  must  continually  happen,  before  a  patent  is 
acquired.     *     *     * 

Mr.  Richards,  in  reply.  [  221  ] 

The  Lobd  Chancellor  : 

Upon  all  the  circumstances  of  this  case  there  is  no  doubt, 
Eirby  agreed  to  let  his  name  stand  in  the  fifth  number  of  the 
plaintiff's  work  with  the  intention  to  accomplish  the  purpose  he 
carried  into  effect  by  the  publication  of  his  first  number.     The 
resemblance  is  such,  that  the  books  must  have  been  bought  and 
read,  before  it  could  have  been  discovered,  that  they  were  not 
the  same.    The  argument  in  support  of  the  injunction  has 
occupied  the  several  grounds  of  copyright,  fraud,  and  contract 
which  satisfies  me,  that  it  was  not  distinctly  ascertained,  which 
in  particular  was  to  be  occupied.     As  to  copyright,  I  do  not  see, 
why,  if  a  person  collects  an  account  of  natural  curiosities,  and 
such  articles,  and  employs  the  labour  of  his  mind  by  giving  a 
description  of  them,  that  is  not  as  much  a  literary  work  *as      [  *222  j 
many  others,  that  are  protected  by  injunction  and  by  action. 
It  is  equally  competent  to  any  other  person,  perceiving  the 
success  of  such  a  work,  to  set  about  a  similar  work,  bond  fide 
his  own.     But  it  must  be  in  substance  a  new  and  original  work ; 
and  must  be  handed  out  to  the  world  as  such ;  and  upon  that 
footing  this  defendant,  independent  of  special  circumstances, 
might  come  into  the  market  as  well  as  any  other  person.     The 
argument  in  support  of  the  injunction  has  been  also  in  some 

B.B. — ^VOL.  Vn.  D 
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Hooo  degree  founded  upon  the  usage  of  booksellers,  that  sort  of  comity 
KiBBT.  among  them,  by  which,  if  one  has  pre-occupied  a  certain  work, 
he  shall  be  considered  a  sort  of  proprietor.  But  their  dealings 
upon  that  understanding  among  them,  unless  sanctioned  by  the 
law  of  England,  are  not  of  a  species  which  it  is  very  necessary 
to  encourage.  I  know,  it  is  considered  an  unhandsome  thing 
for  one  bookseller  to  bid  against  another  at  an  auction ;  and  that 
it  is  better,  that  a  private  auction  should  take  place  among  them 
afterwards.  With  reference  to  the  interests  of  the  public  therefore 
I  should  not  be  inclined  to  make  a  decree  upon  the  understanding 
among  booksellers. 

The  consideration,  what  constitutes  good  faith  between  man 
and  man,  is  very  different.  Upon  that  it  is  said,  Kirby  having 
become  the  publisher  of  the  plaintiff  must  not  interfere  with  him  . 
afterwards  ;  though  all  the  rest  of  the  world  may ;  and  that  it  is 
against  conscience  that  he  should  set  up  a  work  of  this  kind, 
even  if  different.  The  inference  from  Kirby's  undertaking  to  be 
the  publisher  and  apparent  proprietor,  to  be  turned  out,  as  the 
plaintiff  represents,  whenever  he  pleased,  the  purpose  for  which 
he  wanted  Kirby's  name  for  a  time  being  answered,  that  therefore 
Kirby  had  contracted,  that  he  would  never  become  the  editor, 
proprietor  or  publisher,  of  any  work  similar  in  species,  but 
different  in  the  contents,  and  therefore  in  that  sense  bond  fide 
r  •223  ]  new,  is  much  too  strong ;  *and  it  is  admitted,  that  he  has  not 
expressly  so  contracted.  Then  if  such  property  is  protected  by 
the  law,  can  he  publish  a  work  such  in  all  circumstances  as  this ; 
and  insist,  that  neither  in  law  nor  in  equity  it  can  be  complained 
of  by  action,  or  the  more  extensive  relief  given  here  by  injunction? 
This  is  a  question,  as  applied  to  such  circiunstances  as  exist  here 
somewhat  new.  My  opinion  is,  that  he  was  at  full  liberty  to 
publish  a  work  really  new.  But  the  question  is,  whether  he 
has  not  published  this  work,  not  as  his  own  original  work,  but 
as  a  continuation  of  the  work  of  another  person.  Then  what  is 
the  consequence  in  law  and  in  equity?  If  that  question  is 
determined  in  the  affirmative,  a  court  of  equity  in  these  cases  is 
not  content  with  an  action  for  damages ;  for  it  is  nearly 
impossible  to  know  the  extent  of  the  damage;  and  therefore 
the  remedy  here,  though  not  compensating  the  pecuniary  damage 
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eicept  by  an  account  of  the  profits,  is  the  best :  the  remedy  by       Hooo 

If 

an  injunction  and  account.  Kisbt. 

Most  of  the  cases  have  been,  not,  where  a  new  work  has  been 
published  as  part  of  the  old  work,  but,  where  under  colour  of  a 
new  work   the  old  work  has  been  re-published,  t  and  copies 
multiplied.      The  question  then  *is,   whether    the  regulating      [  •224  ] 
principle  of  those  cases  can  be  applied  to  this ;  and  I  admit, 
there  is  considerable  hazard  of  miscarriage.    It  is  a  very  delicate 
and  difficult  point :  the  more  so,  as  this  is  not  like  those  cases, 
in  which  the  injunction  can  be  granted  or  dissolved,  without 
great  prejudice  to  the  party  in  the  interval  before  the  hearing. 
Bat  in  these  cases,  which  are  very  well  expounded  by  Lord 
Mansfield  in  the  case  of  literary  property,  t  a  court  of  equity 
takes  upon  itself  to  determine,  as  well  as  it  can,  the  right  in  this 
period,  and  with  a  conviction,  that,  if  then  the  cause  was  hearing, 
they  would  act  upon  the  same  rule.    The  Court  takes  upon 
itself  that,  which  may  involve  it  in  mistake ;  to  determine  the 
legal  question ;  and  the  observations  of  -Mr.  Justice  Yates  are 
very  material  upon  this  point ;  particularly,  if  he  was  accurate 
in  saying, §  he  did  not  consider  these  cases  upon  injunction  as 
determining  the  legal  question ;  which,  if  he  meant,  as  in  no 
sense  determining  it,  *is  not  accurate ;  as  it  is,  if  he  meant      [  *225  ] 
only,  that  it  is  a  decision  by  a  Judge,  sitting  in  equity,  upon  a 
legal  question,  and  therefore  not  having  all  the  authority  of  a 
decision  by  a  court  of  law  ;  but  giving  an  opinion ;  and  pledged 
to  maintain  it,  unless  there  should  be  occasion  to  alter  it.    The 
principle  of  granting  the  injunction  in  those  cases  is,  that 
damages  do  not  give  adequate  relief ;  and  that  the  sale  of  copies 
by  the  defendant  is  in  each  instance  not  only  taking  away  the 
profit  upon  the  individual  book,  which  the  plaintiff  probably 
would  have  sold,  but  may  injure  him  to  an  incalculable  extent, 
which  no  inquiry  for  the  purpose  of  damages  can  ascertain. 

In  this  case,  protesting  against  the  argument,  that  a  man  is 
not  at  liberty  to  do  any  thing,  which  can  affect  the  sale  of 
another  work  of  this  kind,  and  that,  because  the  sale  is  affected, 
therefore  there  is  an  injury,  (for  if  there  is  a  fair  competition 
by  another  original  work,  really  new,  be  the  loss  what  it  may, 

t  [A  case  shortly  reported  in  a         t  Miller  y.  Taylor^  4_Burr.  2303. 

note  at  this  place  is  omitted.]  §  4  Burr.  2377. 

D  2 
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Hooo  there  is  no  damage  or  iniurj,)  I  shall  state  the  question  to  be, 
EiBBT.  i^ot  whether  this  work  is  the  same,  but,  in  a  question  between 
these  parties,  whether  the  defendant  has  not  represented  it  to 
be  the  same ;  and  whether  the  injury  to  the  plaintiff  is  not  as. 
great,  and  the  loss  accruing  ought  not  to  be  regarded  in  equity 
upon  the  same  principles  between  them,  as  if  it  was  in  fact  the 
same  work.  Upon  the  point,  whether  the  work  was  in  fact 
meant  to  be  represented  to  the  public  as  the  same,  I  do  not  8a}> 
that  is  not  a  question  proper  for  a  jury.  But  I  must  act  upon 
the  inference  from  the  circumstances ;  and  it  is  impossible  not 
to  say,  till  this  is  better  explained,  an  intention  does  appear 
both  upon  the  transaction  as  to  the  fifth  number  and  the  other 
circumstances,  in  some  degree  upon  the  appearance  of  the 
outside,  in  a  great  degree  upon  the  first  page,  the  index,  and 
the  promised  contents,  to  state  this  as  a  continuation  of  the 
[  •226  ]  former  work,  in  a  new  series  indeed.  I  am  *not  here  to  speculate 
upon  the  probable  consequences  of  such  conduct ;  for  I  have  the 
actual  consequences  as  far  as  fair  reasoning  can  determine,  that 
out  of  2,000  purchasers  1,800  have  bought  this  as  part  of  the  old 
work.  The  point,  whether  he,  who  carries  his  work  into  the 
world  as  that  of  another  person,  shall  not  as  between  them  be 
considered  as  publishing  that  work,  if  the  consequences  are  the 
same,  is  new,  and  therefore  fit  to  be  discussed  elsewhere  as  well 
as  here.  I  must  incur  the  hazard  of  occasioning  finally  some 
injurious  consequence  to  one  party  or  the  other.  The  proper 
course  will  be  to  alter  the  terms  of  this  injunction ;  so  as  to 
make  it  clear,  that  it  is  to  operate  upon  nothing  but  the  publica- 
tion handed  out  to  the  world  as  the  continuation  of  the  plaintiff's 
work  ;  and  to  direct,  that  as  to  these  numbers,  that  are  handed 
out  as  such  continuation,  the  plaintiff  shall  bring  an  action: 
the  defendant  to  plead  without  delay  ;  that  it  may  be  tried  with 
all  due  speed;  and  then  they  may  apply  to  dissolve  the  in- 
junction, if  so  advised.  I  am  anxious,  that  nothing  in  the 
injunction  shall  imply,  that  reviews,  magazines,  and  other  worka 
of  this  species,  may  not  be  multiplied ;  and  therefore  shall  alter 
the  injunction  myself. 

1  have  considerable  difficulty  as  to  the  false  colours  under 
which  the  original  publication  appears.    Though  this  is  very 
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usual,  I  cannot  represent  it  to  my  mind  otherwise  than  as        Hooo 
fiomething  excessively  like  a  fraud  on  the  public.    But  it  will  be       kibbt. 
better  to  leave  that  as  an  ingredient  in  the  action  for  damages  ; 
which  will  reach  it,  if  any  thing  can  be  grounded  upon  it. 

The  order  afterwards  made  declared,  that,  as  it  appeared  to  the 
Court,  that  the  work  in  the  pleadings  named  had  been  published 
and  exposed  to  sale  as  and  *for  a  continuation  of  the  plaintiffs  [  *227  ] 
work,  the  defendants,  their  agents,  &c.,  be  restrained  from 
publishing  or  exposing  to  sale  any  copy  or  copies  of  the 
defendants'  said  work,  and  from  printing,  publishing,  or  exposing 
to  sale  any  other  work  or  publication  as  or  being  a  continuation 
of  the  plaintiffs  work,  or  of  the  defendant's  work,  which  had 
been  so  published  as  such  continuation,  as  aforesaid ;  and  from 
printing  all  or  any  part  or  parts  of  the  plaintiffs  said  work ; 
and  that  the  injunction  should  be  continued  as  to  any  letters, 
<fcc.,  admitted  by  the  answer  to  have  been  received  from  corres- 
pondents by  the  defendant,  while  publishing  for  the  plaintiff 

No  direction  was  given  for  bringing  an  action :  the  defendant's 
counsel  observing,  that  it  would  be  of  no  use  with  respect  to  the 
injunction  ;  as  the  defendant  would  publish  a  work  of  his  own ; 
upon  which  the  plaintiff  waived  that  right  as  to  what  had  been 
already  published. 


WHELDALE  v.  PAETRIDGE.t  a/JJn.is. 

(5  Vesey,  388;  8  Vesey,  227—240.)  

To  convert  real  or  personal  property,  as  between  the  real  and  personal    *'^^^^»  ^'^' 
representatives,  from  the  state,  in  which  it  is  found  at  the  death,  the         [  227  ] 
character  of  land  or  money  must  by  the  trust,  covenant,  &c.  be  impera- 
tively and  definitively  affixed  to  it :  otherwise,  if  there  was  an  option, 
there  is  no  equity. 

Money  being  once  clearly  impressed  with  real  uses,  and  one  of  those 
uses  being  for  the  benefit  of  the  heir,  the  impression  will  remain  for  his 
benefit ;  and,  to  put  an  end  to  it,  in  a  question  between  the  heir  and 
executor,  either  the  money  must  come  to  the  possession  of  the  person, 
from  whom  they  claim  in  those  characters,  or,  he  must,  if  it  is  in  the 
hands  of  a  third  person,  do  some  act,  denoting  a  change  of  intention. 

Tms  cause  came  on  to  be  re-heard  upon  the  petition  of  the 
plaintiffs;    complaining  of    the    decree    pronounced    by  Lord 

t  Lucas  V.  Jones  (1867)  L.  E.  4  Eq.  77 ;  Re  Gordon  (1877)  6  Ch.  D.  537. 
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Whkldalb    Alvanley,  when  Master  of    the   EoUs,   sitting  for    the  Lord 
Partbidgk.    Chancellor,  [holding  that  there  was  no  conversion  of  money  into 
land.] 

[The  following  statement  of  the  instrument  and  circumstances, 
alleged  to  operate  in  such  conversion  is  taken  from  the  report 
on  the  original  hearing  of  this  cause  before  the  Master  of  the 
Eolls,  5  Vesey,  888—390.] 
1800.  By  deed-poll,  dated  the  30th  of  March,  1770,  reciting  the 

r  r*  Ve8.388 1  DiQJ^riage  lately  had  between  Edward  Wilby  and  Susanna  West : 
and  that  before  the  marriage  Susanna  West  was  seised  in 
fee  of  certain  lands  in  the  county  of  Lincoln,  devised  to  her 
by  her  father;  and  upon  the  request  of  Edward  Wilby  she 
had  consented  to  the  sale  thereof,  and  had  executed  proper 
conveyances  for  that  purpose ;  and  in  consideration  thereof 
Edward  Wilby  had  paid  to  Senior  West  in  trust  for  him 
and  Susanna,  his  wife,  1,2001.  part  of  the  money  raised  by  the 
sale,  to  be  disposed  of  as  after  mentioned :  Edward  Wilby 
and  his  said  wife  granted  the  said  1,200Z.  to  West,  his  executors, 
&c.,  upon  the  trusts  and  to  and  for  the  uses,  intents  and 
purposes  after  « declared ;  and  did  consent  and  agree,  that 
the  same  should  be  disposed  of  and  applied  accordingly :  (that  is 
to  say) ;  that  the  said  Senior  West,  his  executors  or  admin- 
istrators, should  lay  out  the  said  money  in  the  purchase  of 
lands  and  tenements,  lying  in  the  said  county,  of  as  good 
value  as  he  or  they  could  get  for  the  same,  as  soon  as  con- 
viently  might  be,  and  should  cause  or  procure  such  lands 
and  tenements,  when  purchased,  to  be  settled  and  conveyed 
to  such  use  and  uses,  as  they,  the  said  Edward  Wilby  and 
Susanna  his  wife,  should  by  any  deed  or  deeds,  writing  or 
writings,  under  their  hands  and  seals  executed  by  them  in  the 
presence  of  two  or  more  credible  witnesses,  direct  and  appoint ; 
and  for  want  of  such  direction  and  appointment  then  to  the 
use  of  the  right  heirs  of  the  said  Susanna  for  ever ;  and  it  was 
agreed,  that  Senior  West,  his  executors  and  administrators, 
should  in  the  mean  time,  until  such  purchase  and  settlement 
could  be  made,  put  out  at  interest  the  said  1,2002.  upon  such 
security  or  securities  as  the  said  Susanna  should  approve  in 
his  or  their  names,  and  pay  the  interest  thereof  from  time  to  time 
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to  the  said  ^Edward  Wilby  and  his  assigns  during  his  life ;  and    Whbldale 

after  his  'decease  then  to  pay  and  apply  the  principal  money   pabtbidob. 

and  interest  in  such  manner  as  therein  mentioned  :  (that  is  to      [  *389  ] 

say) ;  in  case   the  said  Sasanna  should  happen  to  survive  the 

said  Edward  Wilby,  then  in  trust  that  Senior  West,  his  executors, 

or  administrators,  should  after  the  death  of  Edward  Wilby 

pay  all  said    money,  as  well  principal  as  interest,  unto  said 

Susanna  and  her  assigns,  to  be  disposed  of  at  her  free  will  and 

pleasure  ;  and  in   case  said  Susanna  should  die  before  Edward 

Wilby  and  leave  any  child  or  children,  then  in  trust  that  Senior 

West,   his    executors  and    administrators,   after    the   death  of 

Edward  Wilby  should  apply  and  dispose  of  all  the  said  money, 

as  well  principal  as  interest,  for  and  towards  the  maintenance 

and  education  of  such  child  and  children,  until  he,  she,  or  they, 

should  attain  the  age  of  twenty-one  years  ;  and  then  the  residue 

oi  such   principal  money  should  be  equally  divided  amongst 

them  :  but  if  such  child  and  children  should  have  attained  that 

age  at  the  time  of  the  death  of  Edward  Wilby,  that  then  Senior 

West,  his  executors  and  administrators,  should  pay  said  principal 

money,  and  such  interest  as  should  then  happen  to  be  in  arrear 

and  unpaid,  to  such  child  and  children,  to  be  equally  divided 

amongst  them,  if  more  than  one,  or  their  legal  representatives : 

but  in  case  said  Susanna  should  happen  to  die  before  Edward 

Wilby,  and  leave  no  child  or  children,  then  in  trust  that  Senior 

West,  his  executors  and  administrators,  should  after  the  death 

of  Edward  Wilby  pay  said  principal  money  and  dll  the  interest 

thereof  unto  such  person  or  persons  as  she,  said  Susanna,  should 

by  her  last  will  and  testament  in  writing  or  by  any  other  writing 

to  be  signed  by  her  in  the  presence  of  two  or  more  credible 

witnesses  give  and  bequeath,  and  at  such  time  and  times  as  the 

said   Susanna  by  such  last  will  or  writing  should  direct  or 

appoint. 

By  the  same  deed  Senior  West  covenanted  to  dispose  of  and 
apply  the  said  1,200Z.  and  interest  upon  the  trusts  and  to  the 
uses  before  declared;  and  Edward  Wilby  covenanted  not  to 
intermeddle  or  interrupt  him  in  such  application ;  and  by  a  bond 
of  the  same  date  West  became  bound  in  the  penalty  of  2,400Z., 
to  be  void,  if  he,  his  heirs,  executors,  administrators  or  assigns, 
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Wheldale  should  perform  the  covenants,  &c.  to  be  performed  on  his  part 
PABTBID3E.   by  the  said  deed. 

West  in  pursuance  of  the  trust  with  the  approbation  of  Wilby 
and  his  wife  invested  the  sum  of  1,200/.  in  securities  granted 
[  •390  ]  upon  the  *acre  taxes  under  an  Act  of  Parliament  for  draining 
and  improving  the'  fen  lands  in  the  county  of  Lincoln ;  upon 
which  that  sum  remained  ever  since.  Susanna  Wilby  died  in 
1780  without  issue  ;  leaving  her  husband  surviving ;  who  died 
afterwards.    No  appointment  was  executed  by  will  or  otherwise. 

The  bill  was  filed  by  the  devisees  in  trust  and  executors  of 
West  Wheldale,  one  of  the  co-heirs  at  law  of  Susanna  Wilby  at 
the  time  of  her  death ;  claiming  a  moiety  of  the  trust  money,  as 
to  be  considered  as  land. 

The  whole  was  claimed  by  the  executors  of  Edward  Wilby 
on  the  ground  that  it  vested  absolutely  in  Susanna  Wilby. 

[The  Master  of  the  Bolls  held  (5  Vesey,  897)  that  the 
character  of  land  was  not  impressed  upon  the  money  in  such  a 
manner  as  to  entitle  Mrs.  Wilby's  heir  to  call  upon  the  Court 
to  declare  that  it  was  to  all  intents  and  purposes  land  and  he 
dismissed  the  bill.] 

1803.  Mr.  Eomilly  and  Mr,  Grimxvood  for  the  plaintiff: 

[  8  Ves.  228  ]  *  *  *  By  the  deed  this  property  was  to  be  real  estate ;  and 
there  was  no  authority  in  the  husband  and  wife  to  convert  it  into 
personal  property.  The  trustee  was  bound  by  the  trust  to  pur- 
chase land,  as  soon  as  conveniently  might  be,  without  the  concur- 
rence or  authority  of  the  husband  and  wife.  It  does  not  depend 
upon  their  agreeing,  what  the  uses  should  be.  Nothing  was  to  be 
previously  done  by  them.  The  direction,  what  was  to  be  done 
in  the  mean  time,  shews,  that  was  only  a  temporary  purpose, 
"  until  such  purchase  and  settlement  could  be  made."  If  the 
husband  had  died  immediately  after  the  execution  of  the  deed, 
the  subject  must  have  been  considered  land.     *     *     * 

[  230  ]  Mr.  Mansfield  and  Mr.  Alexander,  for  the  defendant,  Susanna 

Hall,  sister  of  the  whole  blood  of  William  Lawson,  the  younger, 
co-heir  of  Susanna  Wilby  at  the  time  of  her  death,  also  con- 
tended, that  this  was  real  estate. 
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Mr.  Richards  and  Mr.  Troicer,  for  other  defendants,  half-  Whkldalb 
sisters  to  the  defendant  Susanna  Hall,  claimed  the  fund  also  as  pabtbidoe. 
real  estate ;  insisting,  that,  the  husband  being  tenant  for  life, 
with  remainders  to  the  children,  and  in  default  of  children  to 
the  wife  and  her  heirs,  it  descended  to  her  heir  subject  to  the 
estate  for  hfe  of  her  husband ;  and  therefore,  these  defendants 
being  sisters  by  the  half  blood  to  Susanna  Hall  and  William 
Lawson,  the  younger,  by  the  death  of  the  latter  in  the  life  of 
Edward  Wilby  the  rule  ^^  Possessio  fratnSf"  &c.,  was  excluded; 
and  these  defendants  with  their  half-sister  were  entitled  as  co- 
heirs of  William  Lawson,  the  elder,  at  the  death  of  Edward 
Wilby. 

The  Attorney 'General  and  Mr.  Ronpell  for  the  executors  of 
Edward  Wilby,  in  support  of  the  decree : 

The  question  is,  whether  upon  the  whole  instrument  this 
property,  which  the  Court  finds  money,  has  been  imperatively 
and  distinctly  by  the  intention  clearly  expressed  converted 
into  land.  Being  money,  some  clear,  definite,  and  distinct, 
intention  must  be  shewn ;  by  which  the  Court,  called  upon  by 
the  heir  to  convert  it,  is  to  be  guided.  The  instrument  being 
admitted  to  be  very  imperfect,  unintelligible,  and  inaccurate, 
it  is  very  difficult  to  say,  there  is  any  thing  so  distinct,  that 
the  Court  can  lay  hold  of  as  imperative.  *  *  Upon  the 
whole  of  the  language  and  provisions  the  intention  appears  [  231  ] 
to  have  been  to  retain  the  power  to  themselves;  giving 
an  option  to  them  to  make  it  either  the  one  or  the  other,  as 
convenience  and  the  situation  of  their  family  might  require. 
This  is  a  post-nuptial  settlement.  Therefore  all  are  volunteers ; 
and  their  rights  strictly  equal,  and  legal.  The  subject  is  now 
money ;  and  is  given  by  the  law  to  the  personal  representatives 
of  the  husband ;  and  the  object  of  the  bill  is  to  convert  it  from 
that  character,  in  which  the  law  finds,  and  has  disposed  of, 
it.    *     *     * 

Mr.  RomiUy,  in  reply :  [  232  • 

The  circumstance,  that  this  property  is  found  in  the  shape  of 
money^  cannot  at  all  influence  the  judgment.    If  the  trustee  had 
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Wheldale  after  the  death  of  the  wife,  as  he  might,  laid  it  out  in  land,  and 
Pabtbidgf.  it  had  been  found  in  that  shape,  the  question  would  have  been 
just  the  same,  a  mere  question,  whether  it  was  to  be  considered 
as  converted  in  equity;  and  not  a  question  as  to  the  equity 
between  representatives.  The  direction  for  investing  the  money 
in  real  estate  is  perfectly  clear :  what  follows  is  very  obscure  and 
unintelligible;  which  ought  not  to  control  and  prevent  the 
effect  of  that,  which  is  clear,  upon  the  common  principle  of 
construction.      *     *     * 

[  233  ]       The  Lord  Chancellor  : 

There  must  be  great  doubt,  whether  in  this  particular  case  the 
principle,  upon  which  we  are  all  agreed,  is  really  applied  accord- 
ing to  the  intention  of  the  parties.  The  case  is  exceedingly 
difficult.  I  avow,  that  my  mind  is  subdued  by  the  difficulties 
presented  on  the  part  of  the  heirs ;  and  I  have  not  confidence 
enough  to  say,  the  difficulties  on  the  other  side  are  not  as  con- 
siderable. Upon  the  whole  therefore  I  have  not  confidence 
sufficient  to  reverse  this  decree. 
[  234  ]  To  state  the  facts  as  favourably  as  I  can  for  the  heirs,  I  will 

take  it,  that  the  wife  was  prevailed  upon  by  the  husband  to  join 
him  in  the  sale  of  her  estate.  Suppose,  the  money  was  paid  to 
him :  but  it  is  reasonable  upon  the  recitals  to  say,  if  paid  to  him, 
it  was  upon  some  agreement,  that  to  the  extent  of  1,200{.  she  and 
the  persons,  who  would  be  her  heirs,  should  not  fare  the  worse 
for  conforming  to  his  wishes  by  parting  with  the  whole:  an 
agreement  binding  him  to  the  extent  of  the  obligation,  under 
which  he  is  to  be  considered  by  the  execution  of  this  instrument. 
Her  interest,  therefore,  I  will  take  to  be  founded  upon  contract ; 
and  suppose,  that  she  might  have  compelled  the  execution  of  this 
instrument  by  herself  or  the  trustee.  I  do  not  say,  it  is  clear 
upon  the  circumstances  appearing.  But  taking  it,  that  the 
husband  came  under  a  contract,  then  the  objection  from  her 
being  a  volunteer  would  not  apply ;  the  money  being  in  the  hands 
of  a  third  person,  bound  to  lay  it  out. 

If  the  deed  had  concluded  at  the  first  declaration  of  the  trust, 
according  to  the  appointment  of  Wilby  and  his  wife,  and,  for 
want  of  appointment,  to  her  right   heirs  for  ever,  it   would 


TOL.vn.l  1803.    CH.    8  \'ESEY,  284—285.  43 

immediately  upon  the  execution  have  impressed  this  money  with    Wheldale 

real  qualities ;  and  the  peculiarity  of  the  words  "  lying  in  the  said    pabtridoe. 

county"  would  not  have  taken  it  out  of  the  rule  in  general  cases 

impressing  it  with  real  uses  and  qualities.    Where  money  is 

directed  to  be  laid  out  in  land  generally,  some  time  must  always 

be  necessary.    It  could  not  be  laid  out  that  instant.    If  it  rested 

here  also^  and  land  had  been  proffered,  before  they  had  made  up 

their  minds  as  to  the  uses,  it  would  have  been  in  the  due  execution 

of  the  trust  to  have  taken  a  conveyance  to  such  uses  as  they 

should  appoint ;  and  if  before  they  had  made  up  their  minds  as 

to  the  destination  by  a  limitation  of  the  uses,  the  trustee  or  either 

of  the  parties  had  asked  the  Court,  in  what  way  *in  the  mean       [  ♦2S5  ] 

time  or  for  want  of  direction  the  estate  was  to  be  conveyed,  the 

Court  must  have  considered  upon  the  whole,  what  were  to  be  the 

limitations  expressed  or  implied  in  this  deed.     There  may  be 

cases,  where  the  simple  words  "to  the  right  heirs"   would 

authorize  the  Court  to  direct  the  limitation  to  the  party  himself ; 

and  other  cases,  where  it  would  not :  but  as  the  use  in  those 

must  either  be  expressed  in  the  directing  instrument  or  appear  by 

implication,  the  Court  must  find  out,  in  whom  it  is ;  and  the 

settlement  must  be  moulded  so  as  to  preserve  that  limitation  to 

the  heir.    I  am  also  disposed  to  say,  notwithstanding  the  opinion 

of  Lord  RossLYN  in  Walker  v.  Denne  t  and  some  other  modern 

authorities,  that,  if  this  instrument  is  to  be  taken  to  impress  this 

fund  with  real  qualities  immediately  upon  the  execution,  in  the 

question  between  the  heir  and  executor,  the  money  being  once 

clearly  and  plainly  impressed  with  real  uses,  as  land,  and  one  of 

those  uses  being  for  the  benefit  of  the  heir,  the  impression  will 

remain  for  his  benefit ;  and  to  put  an  end  to  that  impression  it 

must  be  shewn,  either,  that  the  money  was  in  the  possession  of  a 

person,  who  had  in  himself  I  both  the  heirs  and  executors,  or  he 

must  do  some  act  to  denote  a  change  of  his  intention  as  to  the 

devolution  of  the  property  upon  either ;  and  it  is  not  correct  to 

say,  the  Court  does  not  interpose  between  volunteers,  if  they  give 

to  the  executor  that  money,  which  the  instrument  has  given  to 

the  heir.    The  case  of  PuUeney  v.  Lord  Darlington,^  in  the  House 

t  2  B.  B.  185  (2  Ves.  J.  170).  rights  of,"  etc.— F.  P.] 

J  [5if .  ;   The  meaning  of  course  is         §  7  Br.  P.  C.  530. 
"combined  in  his  own  person  the 


46  1808.    CH.    8  VESEY,  288—289.  [e.b. 

wheldale  also  said,  that  if,  after  the  principal  was  paid  over,  a  purchaser 
Pabtbidof.  could  be  found,  the  principal  ought  to  be  brought  back ;  for  the 
natural  sense  of  the  words,  unless  a  contrary  construction  can  be 
made  upon  the  whole  instrument,  is,  that  the  principal  is  to  be 
applied  in  the  mean  time  in  the  same  manner  as  the  interest. 
But  the  intention  could  not  be  to  bring  back  the  principal,  if 
absolutely  paid  over,  in  order  to  execute  the  purposes  of  the 
former  part.  These  words  therefore  are  not  here  used  in  their 
ordinary  sense ;  for  the  principal  might  be  paid  as  money ;  and 
not  be  laid  out  in  land.  Upon  the  whole  therefore  these  words 
must  be  applied  to  such  payments  under  a  future  direction  as  are 
consistent  with  the  idea  of  a  future  purchase  to  be  made  and 
separated  from  such  directions  as  require  payment  of  the  money 
as  a  principal  fund. 

The  direction,  in  case  she  should  survive  her  husband,  to  pay 
the  principal  and  interest  to  her,  to  be  disposed  of  at  her  free  will 
and  pleasure  is  a  direction,  under  which  the  money  is  to  be 
absolutely  paid  to  her  as  money ;  upon  which  therefore  it  is  con- 
tended, that  she  would  have  a  power  of  disposition  over  it 
according  to  her  pleasure  to  any  one ;  and  here,  admitting,  that, 
where  a  clear  purpose  is  expressed  in  all  events,  the  Court  is  not 
I  •239  ]  upon  *diflSculties  in  other  parts  to  refuse  to  make  the  application 
according  to  what  is  clear,  all  the  difficulties  must  be  looked  at, 
in  order  to  determine  the  clear  intention  in  all  events  as  to  the 
part,  which  is  clear ;  and  there  is  a  fair  question,  whether  the 
meaning  of  the  deed  is  not  altogether  according  to  the  decree ; 
or,  whether  it  is  so  clear  the  other  way,  that  I  am  called  upon  to 
reverse  this  decree,  so  much  countenanced  by  authority. 

With  that  view  I  may  put  these  cases.  Suppose,  the  husband 
died  the  next  day,  before  a  purchase  could  be  made:  if  the 
words  "in  the  mean  time"  are  construed  in  their  ordinary 
sense,  it  must  be  said,  that,  though  the  principal  was  to  be  paid 
over  to  the  wife  in  that  event,  yet  by  the  effect  of  those  words,  if 
afterwards  an  estate  could  be  found  for  the  benefit  of  the  heir,  it 
was  intended,  that  she  should  pay  back  the  money.  So,  in  the 
case  of  children:  suppose,  after  the  death  of  the  wife,  the 
husband  surviving,  all  the  children  attained  the  age  of  twenty- 
one;  and  he  and  all  of  them  desired  the  trustee  to  pay  the 
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money,  the  mother  being  dead.  If  the  Court  was  informed,  an  Whbldale 
estate  was  not  then  got,  surely  they  would  not  detain  the  money,  •pabtbidge. 
because,  if  paid  over,  in  one  sense  it  would  be  an  application  in 
the  mean  time ;  as  an  estate  in  that  county  might  be  got ;  and 
in  that  event  it  must  be  paid  back;  there  being  perhaps  ten 
children,  who  had  been  maintained  under  this  deed ;  and  one  is 
to  take  the  whole. 

The  use  of  putting  these  cases  is  to  shew,  that  those  words 
**  in  the  mean  time,"  &c.,  have  not  here  their  ordinary  sense ; 
and  then  there  is  a  strong  ground  for  the  decree;  that  if  a 
purchase  was  procured  in  a  particular  period,  viz.  the  life  of  the 
husband  and  wife,  it  was  to  be  land ;  but,  if  they  did  not  call  for 
it,  and  died  *before  any  purchase,  then  it  was  to  be  money.  [  •21)  j 
Then  suppose  the  husband  survived  her :  every  rational  purpose 
for  the  wife,  to  secure  it  to  her  and  her  heirs,  is  as  rationally 
secured  by  this  power  of  appointment,  by  which  she  might  give 
it  to  them,  if  she  chose ;  and  had  a  larger  interest. 

The  diflSculties  of  reversing  the  decree  are  very  great.  The 
argument  of  those,  who  could  claim  as  heirs  only  after  the  death 
of  the  husband,  is  out  of  all  sight.  The  limitations  of  this  deed 
are  according  to  appointment,  and,  in  default  of  appointment,  to 
the  right  heirs  of  the  wife :  but  I  am  desired  to  read  it,  as  if  it 
was,  in  default  of  appointment,  to  the  husband  for  life,  with 
remainder  to  the  wife  in  fee ;  and  if  she  dies,  still  to  him  for  life, 
with  remainder  to  the  children  at  twenty-one;  remainder  to 
some  person  under  a  power  of  appointment ;  remainder  to  the 
right  heirs  of  the  wife ;  and,  the  instrument  expressing,  that  the 
limitation  to  her  right  heirs  is  to  follow  that  to  the  joint 
appointment,  to  insert  a  limitation  to  all  those  uses.  I  cannot 
do  that ;  and  that  aids  me  very  much  in  saying,  this  was  not  an 
instrument  upon  the  execution  of  it  clothing  this  property  with 
real  uses.  If  it  ought  to  be  so  considered,  I  should  be  of 
opinion,  whether  an  estate  was  purchased  in  the  life  of  the 
husband  and  wife,  or  not,  the  decree  ought  to  be  reversed. 
But  I  do  not  think  that  the  real  meaning  of  the  instrument ;  and 
therefore  upon  the  best  judgment  I  can  form  upon  this  case  this 
decree  ought  not  to  be  reversed. 
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1808. 
March  19,  21. 

Eldon,  L.C. 

[295] 


MILI^ES  V.   SLATER. 

(8  Veaey,  295-^08.) 

Bule  as  to  the  application  of  assets.  Where  the  will,  going  beyond  a 
mere  charge,  creates  a  particular  fund  for  payment  of  particular  debts, 
that  fund  shall  be  first  applied,  in  exoneration  of  the  general  personal 
estate,  even  in  favour  of  the  next  of  kin,  taking  it  for  want  of  dis- 
position. 

Devise  upon  several  limitations  for  life  and  in  strict  settlement ;  with 
a  direction,  that  incumbrances  shall  remain  charged  upon  the  estatea 
respectively,  until  discharged  by  the  several  tenants  for  life,  to  whom 
they  are  respectively  limited. 

All  the  rents  and  profits  during  the  estates  for  life  are  to  be  applied 
to  the  incumbrances,  principal  as  well  as  interest. 

Pemberton  Milnes  by  his  will,  dated  the  29th.  of  December, 
1788,  disposed  as  follows : 

''  In  the  first  place  I  will,  that  my  debts,  legacies,  and  funeral 
expenses,  shall  be  paid  and  discharged  out  of  my  personal  estate 
as  far  as  the  same  will  extend :  but  if  the  same  should  prove 
deficient  then  the  deficiency  is  to  be  made  up  in  such  manner  as 
hereinafter  is  mentioned." 


[  29G  ]  The  testator  then,  after  [making  certain  specific  bequests  and] 

giving  some  small  legacies,  gave,  devised,  and  bequeathed,  all 
the  rest,  residue,  and  remainder  of  all  his  estates  and  effects,  of 
what  nature  or  kind  soever,  both  real  and  personal,  to  the  use  of 
Adam  Slater  and  Thomas  Slater,  their  heirs  and  assigns, 
according  to  the  several  natures  of  the  said  estates,  such  parts 
as  were  copyhold  having  been  surrendered  to  the  use  of  his  will ; 
upon  trust  in  the  first  place,  in  case  the  personal  estate,  which 
he  should  die  possessed  of,  should  not  be  sufficient  to  pay  his 
debts,  legacies,  and  funeral  expenses,  given  by  his  will  or  any 
other  memorandum,  &c.,  to  raise  by  mortgage  of  his  freehold, 
copyhold  and  leasehold,  estates,  or  a  competent  part  thereof,  a 
sufficient  sum  for  that  purpose,  and  to  pay  and  apply  the  same 
accordingly ;  and  subject  thereto  upon  trust,  as  soon  as  con- 
veniently may  be  after  his  decease,  to  settle  the  same  to  the 
following  uses :  to  the  use  of  the  said  trustees  and  their  heirs 
during  the  life  of  his  daughter  Bridget  Drummond ;  in  trust 
nevertheless  to  permit  her  to  receive  the  rents,  issues,  and 
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profits,  during  her  life  to  her  separate  use ;  remainder  to  the      HiLNn 
said  trustees  to  preserve  contingent  remainders;  remainder  to      slatee. 
the  use  of  such  children  or  child  of  his  daughter  or  their  issue, 
as  she  should  appoint ;  and  in  default  of  appointment,  to  the  use 
of  her  first  and  other  sons  successively  in  tail  *male ;  and  for      [  •297  ] 
default  of  sons  to  her  daughters  as  tenants  in  common ;  and  for 
default  of  such  issue,  then    [he  specifically  devised  his  real 
estates  as  therein  mentioned  and]  in  case  his  daughter  should 
leave  no  issue,  he  gave  her  6,000Z.  to  dispose  of  by  her  will  as 
she  pleases  ;  and,  if  his  personal  estate  be  insufficient,  he  gave 
her  a  power  to  charge  the  same  upon  his  real  estate.     Then 
came  the  following  clause. 

"And  I  farther  declare,  that  if  at  the  time  of  my  decease 
there  shall  be  any  mortgages  or  other  incumbrances  affecting  my 
estates  at  Bawtry,  Austerfield,  and  Timberland,  or  any  of  them, 
the  same  shall  not  be  discharged  out  of  my  personal  estate,  nor 
shall  any  part  thereof  be  applied  towards  the  same,  but  shall 
remain  charged  upon  my  said  estates  respectively  until  dis- 
charged by  the  several  tenants  for  life,  to  whom  the  said  estates 
are  respectively  limited  as  aforesaid." 

He  appointed  his  wife  and  Adam  Slater,  and  two  of  his       [  208  ] 
nephews  Benjamin  and  Arthur  Hey  wood,  his  executors. 

[The  will  contained  no  further  or  other  disposition  of  the 
testator's  residuary  personal  estate.] 

The  testator  died  in  December,  1795 ;  leaving  Bridget  Drum- 
mond,  his  only  child  and  heiress  at  law.  The  bill  was  filed  by 
the  devisees  in  remainder;  and  by  the  decree  the  will  was 
established,  and  the  necessary  accounts  and  inquiries  were 
directed.  The  Master's  report  stated,  that  the  testator  was  at 
his  death  seised  in  fee-simple  of  the  manors  of  Bawtry,  Auster- 
field, Scrooby,  and  Misson,  in  the  county  of  York,  and  of  the 
equity  of  redemption  in  estates  in  Bawtry,  Austerfield,  Scrooby, 
and  Misson,  charged  with  a  mortgage  of  10,000Z.,  and  of  other 
estates  devised ;  and  that  he  was  seised  in  fee-simple  of  premises 
in  Timberland,  in  the  county  of  Lincoln,  subject  to  a  mortgage 
for  6,000/. ;  and  was  also  seised  of  the  copyhold  estates, 
surrendered  to  the  use  of  the  will ;  all  which  freehold  and  copy- 
hold estates  were  devised;  that  he  also  died  seised  of  other 
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MiLKEs  copyhold  estates  purchased  after  making  his  will,  and  seised  in 
Slater.  '®®  ^^  other  freehold  estates  at  Bawtry,  Austerfield,  and  other 
places  purchased  after  making  his  will,  of  the  annual  value  of 
llSl,  128.  6d. ;  and  that  at  his  death  he  was  entitled  to  de- 
scendible  leasehold  premises  for  lives,  held  under  leases,  which 
he  renewed  after  making  his  will ;  which  he  held  to  him  and  his 
heirs  for  hves. 

The  questions  were,  1st.  Whether  the  personal  estate  was 
applicable  to  payment  of  the  mortgages,  in  exoneration  of  the 
mortgaged  estates  [at  Bawtry,  Austerfield,  and  Timberland 
specifically  devised.] 

[2dly.  Whether  the  estates  descended  were  so  applicable  in 
exoneration  of  the  estates  so  devised.] 

8dly.  Whether  all  the  rents  and  profits  of  the  mortgaged 
[  ♦209  ]  ^estates  were  to  be  applied  in  discharge  of  the  incumbrances,  to 
the  prejudice  of  the  tenants  for  Ufe ;  or  whether  they  were  only 
to  keep  down  the  interest. 

4thly.  As  to  the  claim  of  the  executors  to  the  personal  estate 
beneficially ;  as  not  comprised  in  the  declaration  of  trust ;  or  at 
least  not,  in  the  event  of  the  death  of  Mrs.  Drummond  without 
issue. 

Mr.  Mansfield,  Mr.   Lloyd,  and  Mr.  Pemherton,   for  the 
plaintiffs : 

Upon  the  first  question,  the  personal  estate  must  be  first  liable 
to  the  mortgages.  There  is  no  specific  disposition  of  the  per- 
sonal estate.  The  testator  clearly  must  have  thought  it  not 
sufficient  even  for  his  general  debts.  *  *  If  the  testator 
intended  to  give  the  personal  estate  to  any  particular  person^ 
which  intention  failed,  or  if  he  did  not  mean  to  give  it,  in  either 
case  the  next  of  kin  take  by  course  of  law,  not  by  the  intention. 
£  noo  ]  2nd  question.    The  ordinary  rule  must  take  place ;  that,  unless 

some  particular  fund  is  selected  for  the  debts,  estates  descended 
are  the  fund  first  applicable;  and  it  is  immaterial,  whether 
they  were  purchased  after  the  execution  of  the  will,  or,  whether 
the  testator  had  them  before.  Manning  v.  Spooner\  is  very 
satisfactory.    It  is  difficult  to  find  in  this  will  any  specific 

t  3  E.  E.  67  (3  Ves.  114). 
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purpose  with  reference  to  the  mortgaged  estates,  except  the  Mil^es 
general  intention,  that,  whatever  insumbrances  there  are,  these  sljSeb. 
estates  should  be  charged  with  them. 

The  3rd  question  is  a  mere  question  of  construction,  between 
the  tenants  for  life  and  remainder-men.  It  is  impossible  to  find 
any  authority  to  govern  the  Court  in  the  construction  of  such 
words.  The  surest  course  then  is  to  give  them  their  natural 
signification;  not  imposing  any  personal  burthen  upon  the 
tenants  for  life ;  but  providing,  that  they  shall  have  no  advan- 
tage from  the  estates,  till  the  incumbrances  are  discharged,  t.  e. 
that  the  rents  and  profits  shall  accumulate  to  discharge  them. 
Saying,  the  tenants  for  life  are  only  to  keep  down  the  interest, 
they  must  blot  these  words  out  of  the  will.  Without  any  par- 
ticular direction  they  must  have  kept  down  the  interest. 

The  Attorney-General  for  the  executors  contended,  that, 
though  one  of  them  was  one  of  the  trustees,  they  were  entitled 
to  the  residue  beneficially;  not  having  legacies;  and  upon 
the  whole  there  being  nothing  to  make  them  trustees  as  to 
that. 

Mr.  Richards  and  Mr.  Romilly,  for    the  daughter  of  the 
testator : 

The  claim  of  the  executors  in  such  a  case  is  new ;  not  upon 
their  legal  right  by  the  appointment  of  *executors,  the  law  [  *30i  ] 
vesting  the  property  in  them,  and  the  question  being  only, 
whether  a  trust  for  others  is  imposed  upon  them ;  but  contend- 
ing, that  others  are  trustees  for  them.  Besides,  one  of  the 
executors  being  a  trustee  excludes  the  rest. 

The  personal  estate  either  belongs  to  the  testator's  daughter 
as  sole  next  of  kin,  discharged  from  the  claim  of  the  widow,  and 
exempt  from  the  debts ;  or  it  passes  under  the  limitations  to  her 
and  her  children.  The  next  of  kin  claim  as  much  under  the 
intention  as  a  legatee,  by  the  effect  of  the  direction,  that  the 
personal  estate  shall  be  postponed  in  point  of  charge  to  the 

real.    *     *     * 

Next,  the   devised  estates  are  liable  before  the  estates  de- 
scended.    *     *     This  is  a  specific  devise  for  a  specific  purpose.        [  302  ] 

s  2 
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HiLNBs  Upon  the  third  question  the  meaning  must  be,  that  the  charge 

mm 

6LATEB.  ^^  ^0  remain,  till  the  tenants  for  life  think  proper  to  discharge  it ; 
and  they  are  only  to  keep  down  the  interest  at  most. 

Mr.  Mansfield,  in  reply  : 

*  *  There  is  no  pretence  in  this  case  to  say,  any  particular 
estate  is  destined  to  the  discharge  of  the  mortgages.  The  next 
of  kin  are  never  supposed  to  take  by  the  intention,  but  from  the 
absence  of  intention ;  and  they  never  can  take  exempt  from  debts. 
No  intention  of  benefit  to  any  person  from  his  personal  estate 
is  intimated ;  though  it  was  frequently  in  his  contemplation. 

If  the  personal  estate  is  liable,  the  consequence  follows,  that 
the  descended  estates  are  also  liable. 

[  303  ]  The  Lord  Chancellor,  [following  Manning  v.  Spooner  (8  R.  R. 

67),  and  the  cases  therein  referred  to,  held  that  the  real  estates 
descended  were  not  applicable  in  discharge  of  the  mortgaged 
estates  specifically  devised  from  the  incumbrances  affecting  the 
same.    His    Lordship    then   continued  as  follows:]    *    *    * 

[  303  ]  The  question  then  is  as  to  the  effect  of  that  as  to  the  personal 
estate,  in  a  case,  in  which  that  part  of  the  personal  estate, 
which  is  unapplied  to  the  debts,  is  given  to  no  one  by  the 
will.  Suppose,  he  had  no  other  property  but  personal  estate  and 
these  mortgaged  estates ;  and  had  directed  merely,  that  the 
personal  dstate  should  not  be  applied  to  the  mortgages ;  and  had 
given  the  mortgaged  estates  to  different  persons,  they  paying  out 
of  them  the  mortgages.  It  would  be  very  diflScult  in  that  case 
to  say,  the  next  of  kin  even  should  not  have  the  benefit  of  it ; 
for  though  the  personal  estate  must  be  exempted  by  declaration 
plain,  or  inference  as  plain,  it  is  competent  to  a  testator  so  to 
arrange  as  between  the  next  of  kin  and  the  devisee.  If  it  would 
be  so  in  that  simple  case,  the  real  question  must  be  decided 
upon  the  same  principle.  I  have  supposed,  he  had  no  descended 
estates :  but,  considering,  that  he  has,  the  exemption  of  the 
personal  estate  would  not  exempt  the  descended  estate.    You 

[  •306  ]  must  go  farther ;  and  find  *words  exempting  it  either  expressly, 
or  by  creating  another  fund  for  the  debts,  according  to  the  rule 
I  have  stated.    When  once  I  can  get  to  the  rule,  that  the 
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creation  of  a  particular  fund  would  entitle  the  heir  to  say,  estates      Milnbs 
either  possessed  before  the  date  of  the  will,  or  afterwards  acquired,      slatbb. 
are  exempt,  that  affords  a  strong  inference  in  favour  of  those, 
who  have  the  personal  estate  cast  upon  them  by  the  law ;  for 
the  heir  takes  by  operation  of  law  only ;  and  why  should  not  the 
same  rule  prevail  for  the  next  of  kin  taking  by  operation  of  law. 
But,  as  there  must  be  something  operating  as  an  exoneration, 
either  expressly,  or  by  shewing  an  intention  to  substitute  some 
other  fund,  the  question  will  be,  whether  the  testator  has  out  of 
the  mortgaged  estates  created  another  fund.    I  perfectly  agree, 
that  if  he  has  done  no  more  than  generally  subjecting  the 
mortgaged  estates,  merely  leaving  them  subject,  as  the  law 
would,  and  the  tenants  for  life  and  those  in  remainder  take, 
subject  to  the  incumbrance,  as  if  he  had  said  nothing,  that  is  not 
enough  to  protect  the  descended  estates :  but  he  may  create  such 
a  fund  by  raising  a  particular  interest  in  the  mortgaged  estate  to 
pay  the  mortgage;   which  will  have  the  same  effect  as  if  a 
particular  interest  was  created  in  any  other  estate  for  that 
purpose.     Then  has  he  created  that  fund ;  and  has  he  created  it 
with  reference  to  the  descended  estates  or  only  as  to  the  personal 
estate  ?    My  opinion  is,  that  he  has  created  a  particular  fund  by 
those  words ;   though  I  do  not  believe,  he  had  the  least  com- 
prehension, what  was  the  meaning  of  this  part  of  the  will.    But 
the  Court  cannot  reject  words,  having  an  obvious  meaning,  upon 
a  suspicion,  that  the  testator  did  not  know,  what  he  meant. 
Here  is  an  estate  given  to  *his  daughter  for  life,  and  afterwards      [  •307  ] 
to  her  children,  according  to  her  appointment,  and,  in  default  of 
appointment,  in  strict  settlement ;  followed  by  remainders  to 
several  tenants  for  life  in  succession,  and  various  limitations  of 
the  inheritance  in  tail.    If  he  had  died  an  hour  after  the 
execution  of  the  will,  and  then  he  would  have  had  only  personal 
estate,  he  has  most  expressly  said,  the  personal  estate  should 
not  be  applied  to  the  mortgages,  and  that  they  should  remain 
charged  until  discharged  by  the  tenants  for  life.     There  is  great 
nicety  in  saying,  that  means,  only  till  the  tenants  for  life  think 
proper  to  discharge  them :  that  they  are  only  to  keep  down  the 
interest   at   most ;  and  no  farther  obligation  upon  them  was 
intended.     If  that  is  so,  why  are  those  words  used,  very  different 
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HiLKEs  from  the  words  "subject  to  the  mortgage"  in  Serle  v.  St.  Eloyf  t 
Slateb.  At  least  they  look  to  the  event  of  payment,  not  by  the  owners  of 
the  inheritance,  but  by  the  tenants  for  life.  His  meaning  must 
be  taken  to  be  to  impose  upon  the  tenants  for  life  the  necessity 
of  sacrificing  the  Ufe  estate  for  the  exoneration  of  the  owners  of 
the  fee.  Many  cases  might  be  put,  in  which  descended  estates 
may  be  applicable,  where  the  personal  estate  would  not. 
Suppose  all  the  tenants  for  life  here  dead,  or  did  not  live  long 
enough :  in  the  one  case  there  would  be  no  fund ;  in  the  other, 
not  a  sufficient  fund.  Then  the  personal  estate  being  directed 
not  to  be  applied,  the  descended  estates  must  be  applied,  to  the 
exoneration. 

Upon  the  question,  whether  the  personal  estate  is  to  be  so 

applied,  or  not,  as  it  is  now  represented  not  to  be  clear,  whether 

there  will  be  any  personal  estate,  upon  such  a  will  I  do  not  wish 

to  say  any  thing,  unless  I  can  be  informed,  that  there  is  some 

personal  estate  to  be  applied.    A  more  inconvenient  decision  than 

this,  or  one,  which  would  be  a  greater  surprise  upon  the  testator, 

[  ♦308  ]       *never  was  made.    But  I  do  not  know  how  to  get  these  life 

estates  out  of  the  words  imposing  upon  them  the  obligation  to 

pay  the  mortgages.     The  descended  estates  get  off,  because  the 

testator  goes  on  to  create  a  particular  fund  for  the  mortgages. 

There  is  no  case  justifying  Lord  Eedesd ale's  doubt,  whether 

the  rule  has  been  properly  collected,  more  than  this. 

If  there  is  no  personal  estate,  it  is  unnecessary  to  say  anything 
as  to  the  widow's  thirds.  Upon  the  question  as  to  the  executors, 
there  is  no  doubt,  they  cannot  take  for  their  own  benefit.  One 
taking  as  trustee  excludes  the  rest.  Declare,  that  the  testator 
having  created  a  particular  fund  for  payment  of  the  mortgages 
out  of  the  estates  of  the  tenants  for  life,  the  rents  and  profits 
during  their  lives  are  the  first  fund  ;  and  reserve  the  considera- 
tion, how  such  part  as  shall  not  be  paid  out  of  those  rents  and 
profits  are  to  be  paid,  both  as  to  the  descended  estates  and  the 
personal  estate. 

t  2  P.  Wms.  386. 
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HARTZ   V.   SCHRADER.  isos. 

(8  Vesey,  317—318.)  JAaivA  26. 

Injunction  to  restrain  a  sunriring  partner  from  disposing  of  the  joint    Eldok,  I^G. 
stock,  and  receiving  the  outstanding  debts.  r  317  1 

Mb.  JOKNSoXy  for  the  plaintiff,  moved,  on  certificate  of  the  bill 
£led,  and  affidavit,  for  an  injunction  to  restrain  the  defendant 
from  disposing  of  the  joint  stock,  and  receiving  the  outstanding 
debts  in  the  pleadings  mentioned ;  and  that  a  receiver  might  be 
appointed,  under  the  following  circumstances,  appearing  by  the 
bill  and  the  affidavit  of  the  plaintiff. 

The  defendant  and  the  plaintiff's  brother  entered  into  part- 
nership as  musical  instrument  makers  in  July,  1795,  for  seven 
years,  under  covenants,  by  which  they  were  to  be  concerned  in 
equal  moieties.  After  the  expiration  of  the  term  they  agreed  to 
continue  in  partnership  on  the  same  terms ;  and  they  continued 
to  carry  on  the  business  accordingly  till  the  death  of  Hartz,  in 
August,  1802.  At  his  death  some  of  the  accounts  were 
imsettled ;  but  shortly  before  an  account  had  been  taken ;  by 
-which  it  appeared,  a  balance  was  due  to  him.  The  defendant 
<K)ntinued  in  possession  of  all  the  partnership  stock  in  trade  and 
property;  which,  according  to  an  inventory  taken  amounted  *to  [  •318  ] 
4592.  \2s.  8(2.  At  the  death  of  Hartz  the  stock  in  trade  and 
debts  due  to  the  partnership  were  more  than  sufficient  to  pay 
the  debts.  The  plaintiff,  who  was  administrator  to  his  brother, 
applied  to  the  defendant  to  obtain  a  final  settlement  and  pay- 
ment of  the  balance ;  and  offered  an  arbitration :  but  the 
defendant  had  not  complied  with  either  proposal. 

The  affidavit  stated  according  to  the  information  and  belief  of 
the  deponent,  that  the  defendant  is  in  embarrassed  circum- 
stances ;  and  at  present  imprisoned  in  Newgate  for  a  separate 
debt ;  and  now  expends  the  joint  stock  or  the  monies  received  by 
him  from  the  outstanding  debts  in  the  maintenance  of  himself 
and  his  family,  and  not  in  discharge  of  the  debts  due  from  the 
partnership. 

The  LoBD  Chancellor  made  the  order  for  an  injunction  ;  but 
refused  it  as  to  a  receiver. 
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JAMES,     Ex   PARTE.t 
(8  Vesey,  337—363.) 

Purchase  of  a  bankrupt's  estate  by  the  solicitor  to  the  commission  set 
aside.  The  Lord  Chancellor  would  not  pennit  him  to  bid  upon  the 
resale,  discharging  himself  from  the  character  of  solicitor,  without  the 
previous  consent  of  the  persons  interested,  freely  given,  upon  full 
information. 

Purchase  by  the  assignee  and  solicitor  under  a  commission  of  bank- 
ruptcy of  dividends  cannot  be  for  their  own  benefit. 

To  set  aside  a  purchase  by  a  trustee  of  the  trust  property,  it  is  not 
necessary  to  shew,  that  he  has  made  an  advantage. 

In  January,  1785,  Joshua  James  of  Bristol  became  a  bank- 
rupt. In  January,  1786,  the  assignees  under  the  commission  put 
an  estate,  called  Southmead,  of  which  the  bankrupt  had  been 
seised,  under  the  management  of  the  bankrupt,  as  their  agent ; 
who  continued  such  management  till  December,  1788.  In 
December,  1791,  the  assignees  let  that  estate  to  the  bankrupt  at 
the  rent  of  4002.  a  year.  The  bankrupt  and  afterwards  his 
daughter  Frances  James,  the  petitioner,  continued  possessed  of 
the  estate  as  tenants  to  the  assignees  till  December,  1795 ;  when 
the  assignees  let  it  to  John  Weekes.  On  the  death  of  the  solicitor 
to  the  commission  in  1791  Thomas  Jones,  of  Bristol,  executor  of 
his  brother,  a  considerable  creditor  and  one  of  the  assignees, 
was  employed  by  the  assignees  as  their  solicitor.  Before  that 
time  all  the  bankrupt's  property  except  the  Southmead  estate 
and  the  shell  of  his  distillery,  was  sold :  but  only  part  of  hi» 
debts  were  collected.  All  the  assignees  except  Smith  died 
between  1791  and  1796.  In  May,  1796,  a  cause,  which 
the  bankrupt  had  instituted  for  specific  performance  of  the 
contract,  under  which  he  had  in  1772  purchased  the  South- 
mead estate,  was  heard ;  and  *a  decree  was  made,  establishing 
the  contract,  and  directing,  that  the  assignees  should  pay  what 
should  be  found  due  on  account  of  the  purchase-money,  and  that 
all  parties  should  join  in  a  conveyance  to  them. 

In  March,  1795,  the  bankrupt  died ;  having  by  his  vdll,  dated 
the  8rd  of  March,  1790,  given  all  his  property  to  his  wife  and 

t  Panama  &  S,  Pacific  Tel  Co.  v.      Ch.  527 ;   Luddy's   Truatee  v.  Pearii 
India  Bubber,  &c.  Co.  (1S70)  L.  E.  10      (1886)  33  Ch.  D.  518. 
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after  her  death  to  the  petitioner ;  who  in  1797  filed  a  bill  in  the  James, 
Court  of  Exchequer  for  an  account  of  the  bankrupt's  estate  and  ^*  P*^®' 
an  application  thereof  to  liis  debts,  and  that  she  might  be  let 
into  possession  of  Southmead ;  and  that  Smith  might  convey 
that  estate  to  her ;  offering  to  pay  all  such  debts  proved  under 
the  commission  as  were  not  discharged;  and  for  an  injunction 
to  restrain  the  sale  of  Southmead.  In  1798  that  bill  was 
dismissed  ;  and  the  injunction  dissolved. 

After  that  bill  was  dismissed,  upon  the  18th  of  October,  1798, 
Smith  put  up  Southmead  estate  for  sale  by  auction  at  Bristol  ; 
and  it  was  purchased  by  Jones,  the  solicitor  to  the  commission, 
for  12,030Z.  Jones  and  Smith  also  bought  up  several  debts, 
proved  under  the  commission,  at  the  rate  of  lis,  in  the  pound. 
The  petitioner  claimed  as  a  creditor  under  a  judgment  given  to 
her  by  her  father  :  and  she  took  the  stock  in  execution.  As 
representative  of  her  father  and  on  her  own  account  she  became 
in  1795  considerably  indebted  to  Smith,  as  surviving  assignee, 
for  rent  of  the  Southmead  estate,  and  for  the  stock ;  which  was 
purchased  by  the  bankrupt  from  his  assignees;  and  Smith 
having  commenced  two  actions  against  her,  she  confessed  two 
cognovits  to  him,  to  secure  that  debt. 

6,015Z.  of  the  purchase-money  was  paid  into  the  Bank 
by  Jones  in  a  cause  prosecuting  by  Smith ;  and  was  laid 
out. 

The  prayer  of  the  petition  was,  that  the  sale  of  the  Southmead  [  339  ] 
estate  may  be  set  aside ;  and  that  Jones  may  account  for  the 
rents,  &c. ;  that  an  account  may  be  taken  of  the  bankrupt's 
estate  received,  or  which  but  for  his  wilful  default  might  have 
been  received,  by  Smith ;  that  it  may  be  applied  in  satisfaction 
of  the  debts,  and  the  surplus  be  paid  to  the  petitioner ;  that 
Jones  and  Smith  may  not  be  allowed  to  receive  dividends  on  the 
debts  purchased  by  them  upon  any  larger  sum  than  they 
actually  paid  for  such  purchases;  and  if  it  shall  appear 
unnecessary  to  have  the  Southmead  estate  sold  for  payment  of 
the  debts,  that  it  may  be  conveyed  to  the  petitioner  :  and  that 
Smith,  the  assignee,  may  be  removed. 

The  affidavits  in  support  of  the  petition  stated,  that  the 
petitioner  in  her  own  right  and  as  representative  of  her  father 
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James,  and  otherwise  had  proved  debts  to  the  amount  of  2,000Z.  At  the 
Ex  parte.  j.jmQ  qJ  ^Yxq  sale  of  the  Southmead  there  was  a  lease  on  it, 
granted  by  Smith  to  Weekes;  which  was  a  great  prejudice  to  the 
sale  ;  and  a  notion  prevailed,  that  no  title  could  be  made ;  and 
it  sold  to  great  disadvantage.  In  1801  a  dividend  of  only  Ss. 
in  the  pound  had  been  paid  ;  though  there  was  sufficient  to 
pay  20«.  in  the  pound,  leaving  a  considerable  surplus.  The 
solicitor  and  assignee  threatened  to  arrest  the  petitioner  upon 
the  cognovits;  though  she  offered  to  set  off  the  amount  of 
that  debt  from  her  dividends.  They  applied  to  her  after  the 
sale  of  Southmead  to  sell  her  dividends:  but  she  declined 
the  proposal ;  as  they  offered  only  10«.  in  the  pound,  and  refused 
inspection  of  the  accounts;  and  at  last  exhibited  imperfect 
accounts. 

The  affidavits  against  the  petition  stated,  that  the  sale  of  South- 
mead took  place  under  a  resolution  of  the  creditors  at  a  meeting 
attended   by  the  petitioner.     The  bill  filed  by  the  petitioner 

[  *3io  ]  was  dismissed  with  costs  for  *want  of  prosecution.  The  sale  was 
duly  advertised.  A  valuation  by  John  Billingsley,  an  experi- 
enced judge,  that  it  would  sell  for  at  least  12,000{.  was  laid 
before  the  creditors  ;  by  whose  direction  it  was  to  be  put  up  at 
10,000Z. ;  and  to  be  sold  without  reserve,  if  any  one  bid  more. 
Smith  and  Jones  recommended  it  to  be  put  up  at  10,500Z. ;  but 
were  over-ruled  by  the  other  creditors ;  one  or  two  of  whom  sig- 
nified to  the  deponent  Jones,  that  if  he  thought  it  worth  more,  he 
might  bid  as  far  as  he  pleased  for  it.  Jones  was  present  at  the 
auction ;  and  bid ;  and  after  numerous  biddings  the  estate  was 
knocked  down  to  him  at  12,0302.  The  auctioneer  declared,  that 
no  person  was  bidding  for  the  vendor.  The  sale  was  very 
numerously  attended ;  and  there  were  several  bidders :  but  the 
chief  competition  lay  between  Jones  and  two  gentlemen  of 
fortune,  whose  lands  adjoined  ;  and  no  one  besides  those  three 
bid  beyond  about  10,300i. ;  and  it  would  have  sold  for  about 
that  sum,  if  Jones  had  not  bid.  The  general  opinion  was,  that 
the  estate  was  purchased  dear ;  and  several  of  the  creditors  or 
their  agents  were  present  ;  and  appeared  highly  pleased  with 
the  sale.  Before  the  sale  Jones  asked  the  assignee,  if  he  had  or 
saw  any  objection  to  his  being  a  bidder  on  his  own  account;  who 
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declared  he  had  not ;   but  should  think  the  creditors  benefited       Jamks, 
thereby ;  as  the  more  bidders  the  better.  ^^  P*^* 

The  affidavits  farther  stated  the  causes  of  the  delay  from 
difficulties  as  to  the  title,  and  the  embarrassed  state  of  the 
bankrupt's  affairs,  ^hich  led  to  an  arrangement  to  let  Jones  into 
possession;  the  remainder  of  the  purchase-money  carrying 
interest,  till  the  sale  could  be  completed;  that  Bawdon,  a  son-in- 
law  of  the  bankrupt,  and  his  largest  creditor,  came  to  Bristol ; 
and  having  examined  the  accounts  was  pleased  with  the  sale,  and 
satisfied  as  to  the  causes  of  the  delay ;  and  at  his  request  Jones 
paid  *Smith  2,000Z.  in  farther  part  of  his  purchase-money,  and  [  •341  ] 
the  interest  of  the  remainder. 

About  two  months  after  the  dividend  was  declared  the  eldest 
son  of  Smith  was  taken  ill,  and  died  ;  and  Jones  hearing,  it  was 
the  assignee  himself,  became  alarmed  at  his  situation;  and 
obtained  from  all  the  creditors  except  the  petitioner  and  two  or 
three  small  creditors  a  confirmation  of  the  sale,  dated  the  9th  of 
September,  1801,  expressed  to  be  for  obviating  all  objections  and 
questions  as  to  the  sale  to  Jones  ;  with  a  direction  to  Smith  and  all 
future  assignees  to  complete  the  same,  as  soon  as  it  could  be  done. 

The  affidavits  farther  stated,  that  Bawdon  having  expressed  a 
wish  for  a  larger  dividend,  Jones  proposed  to  pay  a  farther  part 
of  the  purchase-money  to  Smith  to  enable  him  to  make  a  farther 
dividend  of  5^.,  before  the  title  was  completed,  having  the  consent 
of  him  and  some  other  of  the  principal  creditors ;  or,  that,  as  he 
(Jones)  computed,  the  further  dividend  might  be  about  ds.  in  the 
pound,  he  would  have  no  objection,  if  they  wished  it,  to  pay 
Bawdon  and  his  sisters-in-law,  Catherine  and  Amelia  James, 
who  were  large  creditors,  9«.  in  the  pound  in  full  of  their  further 
dividends ;  when  they  accepted  the  9«.  in  the  pound ;  which 
Jones  immediately  remitted ;  and  they  expressed  great  satisfac- 
tion with  his  conduct.  A  few  months  after  the  confirmation  of 
the  sale  of  Southmead  was  executed  to  Jones  he  purchased  of 
several  other  of  the  principal  creditors  their  further  rights  and 
dividends  at  9«.  in  the  pound,  solely  with  a  view  to  his  own 
security  for  the  reasons  aforesaid  ;  and  the  creditors,  from  whom 
he  purchased  the  same,  were  content.  Jones  also  relied  on  the 
circumstance,  that  the  peace  had  taken  place,  and  the  con- 
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James,       sequences  to  him  *from  the  difference  in  the  value  of  stock  in 
Ex  parte,     jj^^  event  of  setting  aside  the  purchase. 

[  •342  ] 

The    Attorney-General,    Mr.    Piggott,  and  Mr.    Cullen  in 
support  of  the  petition : 

The  objection  will  be  taken,  that  this  application  is  too  late : 
but  that  will  not  avail.    There  was  an  instance  in  the  Court  of 
Exchequer  in  a  similar  case,  where  the  objection,  that  the  bill 
was  delayed  for  nine  years,  did  not  prevail ;  and  in  the  same 
case  it  was  also  considered  sufficient,  that  one  creditor  com- 
plained ;  though  the  rest  did  not  stir.     Under  the  circumstances 
this  sale  cannot  stand :  a  sale  of  the  estate  of  the  bankrupt  to 
the  solicitor  under  the  commission.     The  whole  estate  passes 
ilito  the  banking-house  of  one  of  the  assignees  :  no  dividend,  no 
account,  for  several  years,  till  the  brother  of  another  assignee 
becomes  solicitor  ;  and  gets  possession  of  the  whole.     The  terms 
of  the  sale  were  altered ;  and  the  alterations  were  very  material ; 
and  of  a  nature  extremely  to  affect  the  sale  :  viz.  that  the  deposit 
should  be  paid,  not  to  Smith,  the  assignee,  but  to  Jones,  the 
solicitor ;  who  was  to  avail  himself  of  the  assignee's  licence  to 
him  to  purchase ;  also,  if  the  title  should  not  be  approved  by  the 
counsel  of  the  purchaser,  he  was  to  be  at  liberty  to  be  off  the 
contract,  and  to  pay  no  forfeiture.     Upon  this  point  there  is  no 
difference  between  the  solicitor  and  the  assignee.     There  is  no 
principle  of  public  policy  applicable  to  the  one,  that  does  not 
apply  equally  to  the  other.     The  influence  of  the  solicitor,  going 
hand  in  hand  with  the  assignee,  is  immense.     The  general  prin* 
ciple,  as  to  a  trustee  purchasing  for  his  own  benefit,  is  established 
[  •343  ]       by  the  caset  in  the  House  of  Lords,  and  the  late  case  before  *your 
Lordship,  Ex  parte  Lacey.  j     *     *     * 

As  to  the  other  point,  the  purchase  by  the  solicitor  of  the  debt& 
at  an  under-value,  the  mischief  is  still  more  considerable.  The 
solicitor  has  an  interest  to  represent  the  estate  as  much  less 
solvent  than  it  is.  Aware,  that  the  result  of  the  accounts  will 
give  twenty  shillings  in  the  pound,  he  contracts  for  the  purchase 
of  debts  at  seventeen  shillings  in  the  pound ;  and  defers  the 

t  M'Kenzie  v.  The  York  Buildings      apparently  unreported. — 0.  A.  S.] 
Company.    [No  reference  in  Yesey ;         |  6  B.  B.  9  (6  Yes.  625). 
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dividend.     Those  purchases  mast  be  considered  made  for  the       Jambs, 
benefit  of  the  estate.     Smith,  the  assignee,  is  interested  with      ^*  P*'^* 
the  solicitor  in  the  purchase  of  some  of  the  debts.    The  con- 
sequence of  permitting  this  in  these  commercial  towns  will  be, 
that  offices  will  be  opened  for  the  purchase  of  debts. 

Mr.  Mansfield,  Mr.  Richards,  Mr.  RomiUy,  and  Mr.  Stanley, 
for  Jones,  the  solicitor,  and  Smith,  the  assignee: 

If  this  sale  is  set  aside,  it  must  be  upon  a  general,  invariable, 
rule;  no  imputation  being  made  of  improper  conduct.  *  * 
The  case  of  the  assignee  stands  upon  a  very  different  ground  [  3i4  ] 
from  that  of  the  solicitor.  The  former  is  trustee  for  the  benefit 
of  the  creditors.  He  is  the  person  to  sell.  His  business  is  to 
settle  the  conduct  of  the  sale,  to  appoint  the  time  and  place,  i&c. 
The  case  of  the  solicitor  in  bankruptcy  is  perfectly  different ;  and 
is  also  distinct  from  that  of  a  solicitor  under  a  decree  for  sale ; 
whose  duty  it  is  to  sell,  to  prepare  the  particular,  and  to  manage 
the  whole.  Admitting,  that  is  often  done  by  the  solicitor  in 
bankruptcy,  it  is  not  in  the  course  of  his  duty.     *     *     * 

As  to  the  purchase  of  the  debts,  the  creditors  think  themselves       [  34r>  ] 
much  indebted  to  Jones  for  such  an  advance  in  the  situation  of 
this  estate. 

The  Attorney-General,  in  reply : 

If  there  is  any  value  in  the  principle  as  to  assignees,  trustees, 
*c.  purchasing,  your  Lordship  wiU  not  attend  to  smaU  circum- 
stances  of  distinction,  from  the  difficulty  of  finding  out  the  real 
circumstances.  The  case  of  the  solicitor  under  the  commission 
comes  within  almost  all  the  mischief  of  the  assignee.  The 
solicitor  does  the  business  of  the  assignee.  All  the  information  is 
between  them.  The  soUcitor  must  look  into  the  title,  supply 
the  particular,  &c. 

The  Lobd  Chancellor  : 

This  doctrine  as  to  purchases  by  trustees,  assignees,  and 
persons  having  a  confidential  character,  stands  much  more  upon 
general  principle  than  upon  the  circumstances  of  any  individual 
case.    It  rests  upon  this;  that  the  purchase  is  not  permitted  in 
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James,  any  case,  however  honest  the  circumstances ;  the  general 
X  parte,  interests  of  justice  requiring  it  to  be  destroyed  in  every  instance  ; 
as  no  Court  is  equal  to  the  examination  and  ascertainment  of  the 
truth  in  much  the  greater  number  of  cases.  The  principle  has 
been  carried  so  high,  that  where  a  trustee  in  a  renewable  lease, 
endeavoured  fairly  and  honestly  to  treat  for  a  renewal  on 
account  of  the  cestui  que  trust,  and,  the  lessor  positively 
refusing  to  grant  a  renewal  for  his  benefit,  the  trustee,  as  he 
very  honestly  might  under  those  circumstances,  took  the  lease 
for  himself,  it  was  held,  that  even  in  such  a  case  it  is  so 
difficult  to  be  sure,  there  was  not  management,  a  difficulty,  that 
might  exist  in  a  much  greater  degree  in  many  other  cases, 
having  the  same  aspect,  that  the  lease  taken  by  the  trustee  from 
a  person,  who  would  not  renew  for  the  benefit  of  the  cestui  que 
[  •SIC  ]  tinist,  should  be  considered  taken  for  his  benefit ;  and  *8hould  be 
destroyed  rather  than  that  the  trustee  should  hold  it  himself 
under  those  circumstances. 

As  to  assignees  under  a  bankruptcy,  there  have  been  many 
fair  cases :  but  it  is  obvious,  that  in  many  instances,  when  the 
commission  is  taken  out,  schemes  are  laid  for  all  the  benefits  to 
be  made  by  assignees,  solicitors,  &c.  making  the  thing  beneficial 
for  themselves ;  and  considering,  that  in  the  assignees  is  vested  the 
whole  property,  that  the  conduct  of  bringing  it  to  sale,  the  time 
and  manner  of  the  sale  are  very  much  in  their  power,  the 
creditors  seldom  having  so  large  an  interest  as  to  make  it 
an  object  to  dispute  the  difference  of  a  sale  to  A.  or  B. ;  the 
bankrupt,  with  perhaps  no  interest  in  the  surplus,  but  for  the 
present  at  the  mercy  of  the  assignees,  his  whole  property  in  their 
hands,  his  person  not  free-,  considering  the  opportunity  of  the 
.assignees  to  deal  for  their  own  benefit,  more  amply  afforded 
and  more  out  of  the  reach  of  investigation,  those  trustees  are 
more  especially  within  the  general  principle. 

As  to  the  purchase  of  the  debts,  I  cannot  distinguish 
that  from  the  case  of  an  executor ;  who  cannot  buy  for 
his  own  benefit  debts  due  from  the  testator's  estate.  Any 
stranger  may.  But  the  executor  is  bound  to  do  his  best  for  the 
estate ;  and  the  assignee  is  as  much  a  trustee  as  an  executor ; 
And  being  precisely  within  the  range  of  the  same  principle 
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cannot  acquire  the  difference.    As  to  the  solicitor,  if  there  is  any       James, 

utility  in   applying  the  principle    against  the    assignee,    the        ^  parte. 

application  as  against  the  solicitor  is  more  loudly  called  for. 

He  is  to  do  his  duty  to  the  assignees,  enabling  them  to  do  their 

duty  to  the  creditors;  always  remembering  also  their  duty  to 

the  *bankrupt ;  if  by  a  fair,  prudential,  and   cautious,  dealing       [  *^^'^  ] 

with    the  estate  a  surplus  can  be   secured.    Upon  the   same 

principle,  that  requires  the  assignees  to  make  no  benefit,  the 

solicitor,  who  is  to   direct   and  inform  them  in  the  very  act, 

by  which  they  are  to  make  no  benefit,  cannot  possibly  make  a 

benefit. 

But  in  this  particular  case  Jones  did  advise  and  collect  informa- 
tion as  to  the  purchase,  and  mingle  himself  with  the  transac- 
tion ;  and  was  therefore  properly  referred  to.  I  believe,  he  acted 
purely  at  the  moment  of  the  sale  :  but  the  circumstances  shew, 
how  necessary  it  is  that  those  who  have  duties  to  others  imposed 
upon  them,  should  not  deal  for  themselves.  If  Jones  meant  to 
go  above  12,000Z.,  which  was  the  valuation  of  Billingsley,  it  was 
not  according  to  his  duty,  requiring  him  to  advise  the  assignees 
as  to  the  sale,  to  acquiesce  in  the  advance  of  any  creditor  to  put 
it  up  at  10,000/.,  and  the  observation,  that  he  might  bid  up.  If 
he  was  bound  to  state  his  judgment  to  those,  who  were  to  sell,  he 
ought  not  to  take  the  chance  of  buying  it  in  for  less,  if  he  had 
predetermined  to  bid  more.  He  ought  to  have  desired  the 
assignees  to  put  it  up  at  10,500Z.,  because  he  meant  to  bid  that 
sum.  I  believe  he  purchased  at  a  price  then  understood  to  be 
the  full  value ;  for  I  proceed,  not  upon  the  undervalue,  but  upon 
this  principle ;  that  there  is  that  general  rule  in  this  Court ; 
which  under  such  circumstances  would  not  permit  that  purchase 
to  be  held  if  recently  disputed.  It  applies  with  more  force 
to  the  solicitor  under  the  commission  buying  the  debts. 

The  transactions  since  the  sale  taken  altogether  will  not 
take  the  case  out  of  the  general  rule.  Then  the  terms,  upon 
which  the  sale  is  to  be  undone,  remain  to  be  considered, 
and  the  acquiescence.  As  to  the  account,  if  the  circum- 
stances of  the  estate  require  a  management  ^different  from  [  *34d } 
the  usual  course,  so  that  ultimately  a  dividend  is  not  made 
for  a   number  of    years,    that    species    of   management,  not 
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James,      according  to  the  usual  coarse,  should  be  looked  at  with  jealousy 
Ex  parte.     ^^^  attention.    In  such  a  case  therefore,  ordinarily  speaking,  a 
general  account  is  due. 

April  9.      The  Lord  Chancellor  : 

My  opinion  in  this  case  is  purely  upon  the  principle.  Upon 
farther  consideration  I  have  no  reason  to  think,  the  sale  was  not 
fairly  had  for  what  was  considered  at  that  time  by  all  the  parties 
a  good  price ;  and  in  a  moral  view  Jones  dealt  as  fairly  and 
actively  for  the  creditors  as  if  acting  for  himself.  But  notwith- 
standing that  I  am  clearly  of  opinion,  principle  requires  (and  I 
add  the  circumstance  of  a  sale  by  auction)  that  an  assignee 
under  a  commission  of  bankruptcy  cannot  buy  the  property  sold 
under  it,  unless  he  shakes  off  the  character  altogether  ;  putting 
himself  altogether  out  of  the  trust ;  and  not  then  without  a  little 
more  than  merely  parting  with  the  character.  If  the  principle  is 
right  as  to  the  assignee  under  the  commission,  a  fortiori  it  is 
necessary  to  adhere  to  it  in  the  case  of  the  solicitor. 

The  principle  as  to  trustees  is  certainly  stated  very  differently 
in  different  authorities.  It  is  not  my  opinion,  that  it  must  be 
shewn,  that  the  trustee  has  made  an  advantage ;  as  it  is  stated 
in  some  of  them.  The  case  I  put  of  the  infant  as  to  the  lease 
negatives  that.  The  principle  is,  that  as  the  trustee  is  bound  by 
his  duty  to  acquire  all  the  knowledge  possible,  to  enable  him  to 
sell  to  the  utmost  advantage  for  the  cestui  que  trust,  the  question, 
what  knowledge  he  has  obtained,  and  whether  he  ha&  fairly  given 
the  benefit  of  that  knowledge,  to  the  cestui  qn^  trust,  which  he 
[  •349  ]  always  acquires  at  the  *expen8e  of  the  cestui  que  trust,  no  Court 
can  discuss  with  competent  suflBciency  or  safety  to  the  parties. 
In  this  paper  of  petitions  in  bankruptcy  there  is  an  instance  of  a 
solicitor  under  a  commission,  finding,  he  can  make  a  bargain  to 
sell  a  leasehold  estate  for  1,400Z.,  keeps  that  in  his  own  breast ; 
and  makes  a  bargain  with  the  assignees  for  the  purchase  of  it  at 
850/.  The  danger  of  collusion  with  the  assignee  in  such  a  case 
is  obvious. 

Another  case  might  happen;  and,  I  believe,  has  happened. 
A  person,  knowing,  not  only  the  surface  value,  but,  that  there 
are  minerals,  buys  upon  the  rent ;  and  gains  all  that  advantage. 
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How  can  that  be  found  out,  if  he  chooses  to  deny  it  ?    Therefore      Jambs, 

the  Courts  have  said,  it  is  better  for  the  general  interests  of  ^^^' 

justice,  that  in  some  cases  a  loss  should  be  sustained  by  the 

cestui  qu€  tmst,  than  a  rule  should  be  established,  which  would 

occasion  loss  in  much  more  numerous  cases.    The  sale  by  auction 

is  evidence  of    fairness  unquestionably:    but  that  makes  no 

difference  as  to  the  principle.    There  are,  I  know,  different 

opinions,  from  the  case  of  Whelpdale  v.  Cookson :  t  in  which  case 

I  believe  Lord  Hardwicke  did  act  upon  that  circumstance.    My 

opinion  is  otherwise,  for  it  is  obvious,  that,  though  it  may  not 

come  up  to  its  true  value,  the  trustee  or  solicitor  bringing  it  to 

sale  may  have  a  great  deal  of  information,  which  may  bring  it 

up  to  a  price,  beyond  that,  which  it  may  reach  at  an  auction : 

for  instance,  in  the  case  of  the  mines :  if  the  solicitor  or  assignee 

knows  that  circumstance,  he  may  buy  under  a  knowledge,  which 

some  of  the  others  at  least  have  not.     So  there  may  be  a  great 

many  clandestine  dealings,  which  may  bring  it  to  a  price  far  short 

*of  that,  which  would  be  produced,  if  full  information  was  given.      [  •S50  ] 

In  this  case,  BiUingsley's  valuation,  stating  it  to  be  worth 
12,000Z.  at  least,  was  known  to  the  assignee  and  some  of  the 
creditors.  Was  not  that  material  for  the  others  to  know  ?  With 
the  knowledge  of  that  valuation  the  estate  was  bought  at  a  small 
increase :  whether  with  reference  to  that  valuation,  or  not,  the 
fact  is  very  material ;  and  the  direction  at  the  sale  to  put  it  up 
at  10,000!.:  in  consequence  of  which  Jones  intending  to  give 
10,500{.  might  have  got  it  for  200Z.  less. 

As  to  the  dividends,  it  is  not  contended,  that  an  assignee  can 
buy  dividends.  It  goes  upon  the  old  principle,  that  an  executor 
cannot  buy  the  debts  due  from  the  testator.  First,  the  possession 
of  the  property  gives  him  the  opportunity  of  dealing  for  the 
purchase.  All  the  gain  he  gains  upon  ordinary  principles  for 
those,  who  are  entitled  to  the  property.  But  also  the  principle, 
upon  which  I  have  before  proceeded,  applies  to  both  the  assignee 
and  the  solicitor.  My  opinion  is,  that,  if  there  is  any  species  of 
trustee  or  agent,  against  whom  the  principle  ought  to  be  strictly 
held,  it  is  the  assignee  in  bankruptcy,  and  the  agents  for  him. 
In  the  case  of  general  trustees  the  party  may  have  ample  means 

t  1  Ves.  Sen.  9. 

B.B. — ^voL.  vn.  P 
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James,  from  other  sources.  But  the  assignee  has  the  bankrupt  and  his 
Ex  parte,  property  altogether  under  his  own  disposal,  and  means  of  work- 
ing upon  him  much  more  than  trustees  in  ordinary  cases  have. 
So  as  to  the  solicitor  under  the  commission.  With  regard  to 
creditors,  to  what  a  scene  it  would  open,  if  either  of  them  could 
buy  the  dividends  for  his  own  benefit.  I  go  upon  the  naked 
principle;  for  upon  these  affidavits  it  is  very  strong,  that  the 
family  of  the  bankrupt  dealt  with  Jones,  and  state  themselves  as 
[  •SSI  ]  perfectly  satisfied  with  his  dealing  with  them.  ♦But  upon  the 
general  principle  it  is  obvious,  that  bankruptcy  would  become  a 
stock  in  trade,  if  the  solicitor  can  throw  all  difficulties  in  the 
way ;  making  that  the  means  of  buying  the  dividends  himself. 

Next,  as  to  the  terms.  It  is  suggested,  that  these  estates  will  sell 
better  in  lots.  That  was  not  thought  of  before.  But  the  solicitor 
or  assignee  might  be  in  full  possession  of  the  circumstance,  that 
they  would  sell  better  in  lots ;  and  yet  could  not  be  fixed  with 
that.  I  think,  the  method  I  followed  in  Ex  parte  LcLcey  was  right. 
I  admit,  the  principle,  with  the  exception  of  some  doctrine  of  that 
kind  by  Lord  Thurlow,  has  been  rarely  applied.  The  cestui  que 
trust  must  either  let  him  have  the  land,  or  put  him  in  the  same 
situation,  as  if  he  had  not  had  it ;  and  in  that  case  he  must 
have  all  the  money  he  has  advanced  returned  with  interest, 
accounting  for  the  rents  received.  His  other  claims  cannot  be 
maintained.  First,  upon  all  that  has  passed  since  the  sale, 
there  is  not  sufficient  to  constitute  that  species  of  acquiescence  to 
bar  the  principle ;  though  acquiescence  in  many  cases  ought  to 
have  that  effect.  It  is  clear,  the  mere  difference  of  the  price  of 
stock  cannot  have  that  effect.  Suppose,  the  stock,  instead  of 
advancing,  had  fallen :  I  could  not  compel  him  to  take  it.  Then 
what  right  has  he  to  the  rise  ?  He  is  set  whole  according  to  the 
principle  of  this  Court  by  having  the  principal  with  interest  at 
5  per  cent,  in  this  particular  case,  upon  the  ground,  that  upon 
his  bargain,  if  it  stood,  he  must  have  paid  5  per  cent.  On  the 
other  hand  there  must  be  an  account  of  the  rents  and  profits 
received  by  him,  till  he  became  the  tenant  himself,  to  be 
applied  in  the  usual  way,  to  the  interest,  and  afterwards  to  sink 
the  principal;  and  from  the  time  he  took  possession  to  be 
charged  with  an  occupation  rent.    After  the  account  is  taken,  if 
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the  money  is  not  ready,  they  must  either  consent  to  have  *the       Jamks, 
estate  put  up  in  one  lot,  as  in  Ex  parte  Lacey,  or  give  that  pro-        *  ^*"^^* 
position,  that  can  make  good,  and  with  promptitude,  that  they      ^        ^ 
i97ill  in  a  reasonable  time  clear  the  account ;  so  that  they  may 
have  the  advantage  of  putting  it  up  in  lots.    There  must  be  an 
inquiry  as  to  substantial  improvements,  if  any ;  and  the  Master 
may  state  any  thing  as  to  lasting  repairs. 

As  to  the  claim  of  interest  upon  the  money  advanced  by 
Jones  for  the  purchase  of  the  dividends,  there  is  considerable 
difficulty,  upon  this  ground ;  that  if  in  all  cases  you  are  to  allow 
interest,  it  may  be  for  the  benefit  of  the  assignee  or  solicitor 
to  buy  the  debt ;  even  knowing,  that  the  sale  will  be  set  aside  ; 
as  by  getting  the  interest  he  may  get  more  than  the  other 
creditors.  I  will  therefore  direct  the  commissioners  to  calculate 
the  dividend  upon  the  debts 'purchased  to  the  amount  of  the 
original  proof:  out  of  these  dividends  Jones  and  Smith  shall 
receive  what  they  paid  for  the  debts  respiBctively ;  and  I  will 
reserve  the  consideration,  whether  they  are  to  have  interest 
upon  the  price  they  gave  for  these  debts,  till  I  see  the  final 
distribution  as  to  the  bankruptcy. 

With  respect  to  the  question,  now  put,  whether  I  will  permit 
Jones  to  give  up  the  office  of  solicitor,  and  to  bid,  I  cannot  give 
that  permission.  If  the  principle  is  right,  that  the  solicitor 
cannot  buy,  it  would  lead  to  all  the  mischief  of  acting  up  to  the 
point  of  the  sale,  getting  all  the  information,  that  may  be 
useful  to  him,  then  discharging  himself  from  the  character 
of  BoUcitor.  and  buying  the  property.  Infinite  mischief  would 
be  the  consequence  in  a  number  of  cases.  On  the  other  hand  I 
do  not  deny,  that  those  interested  in  the  question  may  give  the 
permission.  The  rule  is,  that  a  trustee  shall  not  become  the 
purchaser,  until  he  enters  into  a  fair  contract,  that  he  may 
become  the  purchaser,  with  those  interested.  I  ^repeat  as  to  [  «353  ^ 
Fox  V.  Mackreth,}  that  in  pressing  for  an  issue  it  was  argued 
upoii  a  false  principle ;  for  the  question  was  not,  whether  the 
price  was  fair  between  the  trustees  and  cestui  que  trust  at  the 
time,  but,  whether  a  person,  who  had  a  confidential  situation 
previously  to  the  purchase,  had  at  the  time  of  the  purchase 

t  2  E.  E.  55. 
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James,  shaken  off  that  character  by  the  consent  of  the  cestui  que  trust 
X  parte,  freely  given,  after  full  information  ;  and  bargained  for  the  right 
to  purchase.  It  is  a  question  therefore  of  prudence,  for  the 
creditors  and  the  person  entitled  to  the  surplus  to  decide  for 
themselves,  whether  they  will  permit  fiim  to  buy ;  and  no  Court 
can  say  ab  ante,  they  will  permit  this :  for  circumstances  may 
exist  at  the  time  of  the  second  sale,  that  the  Court  cannot  know. 

The  order  declared,  that  Jones,  as  the  acting  solicitor  under 
the  commission,  is  not  entitled  to  hold  the  purchase  of  the  estate 
against  the  consent  of  any  of  the  creditors,  or  the  person 
entitled  to  the  surplus  of  the  bankrupt's  estate,  if  any ;  and  that 
Smith,  as  assignee,  and  Jones,  as  solicitor  under  the  commission, 
could  not  buy  the  dividends  for  their  own  use. 


1803.  COOKE,     Ex     PABTE. 

^^  ^'  (8  Veaey,  353—367.) 

Eldon,  L.O.  Though  a  bond  by  a  husband  to  pay  a  sum  in  the  event  of  his  bank- 

I  358  1  ruptcy  or  insolvency  to  trustees  for  the  purpose  of  settlement  cannot 

stand  against  the  creditors,  the  property  of  the  wife  may  be  limited  to 
the  husband,  until  he  becomes  bankrupt,  &c.,  and  from  that  event  for 
his  wife  and  children ;  and  where  in  articles  for  such  a  settlement  the 
husband  covenanted  to  give  a  bond  for  5,000Z.  upon  the  same  trusts, 
and  had  received  all  her  fortune  without  making  any  settlement,  p^oof 
was  admitted  under  his  bankruptcy,  not  only  for  the  amount  of  her 
property  agreed  to  be  settled,  but  the  5,000^.,  or  so  much  as  the  value  of 
the  property  of  the  wife  would  extend  to  beyond  the  sum  agreed  to  be 
settled. 

By  articles  dated  the  12th  of  September,  1794^  previous  to  the 
[  *364  ]  marriage  of  the  bankrupt  Garden,  *it  was  agreed,  that  real  estate 
in  the  county  of  York,  of  which  the  wife  was  seised,  should  be 
conveyed  to  the  use  of  the  husband  in  fee,  and  that  other  estates, 
in  Lancashire  and  Bristol,  of  which  she  was  also  seised,  should 
be  conveyed  to  trustees  for  the  separate  use  of  the  wife,  and  after 
her  decease,  according  to  her  appointment ;  and  in  default  of 
appointment,  to  her  absolutely. 

As  to  her  personal  property  it  was  agreed,  that  10,000Z.  part 
thereof,  should  be  vested  in  trustees,  upon  trust  to  pay  2002.  a 
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year  to  her  separate  use ;  and  the  surplus  dividends  to  be  paid       Cooks, 

to  the  husband,  until  he  should  become  bankrupt,  or  insolvent ;        *  '^"^ 

And  then  upon  trust  to  the  separate  use  of  the  wife,  and  after 

her  death  for  the  children  of  the  marriage :   if  no  children,  the 

principal  to  go  to  the  survivor  of  the  husband  and  wife ;  and  it 

was  agreed,  that  the  residue  of  the  personal  estate  should  be 

paid  to  and  received  by  the  husband,  if  he  should  be  living  when 

his  wife  should  attain  twenty-one,  in  right  of  marriage  ;  and  be 

applied  by  him  to  his  own  use;   he  first  executing  a  bond 

(which  he  covenanted  to  do)  in  the  penal  sum  of  10,000Z.,  with 

condition  to  pay  5,0001.  at  the  end  of  six  months  from  the  date 

of  the  bond  ;  and  it  was  declared,  that  the  said  bond  should  be 

to  the  intent  only,  that  in  case  Garden  should  at  any  time 

during  his  life  become  a  bankrupt  or  insolvent,  or  if  he  should 

be  insolvent  at  his  decease,  then  and  in  any  of  such  cases  the 

trustees  should  forthwith  put  the  bond  in  force  against  Garden, 

liis  heirs,  executors,  &c.,  and  should  stand  possessed  of  the 

money  upon  the  same  trusts  as  were  declared  concerning  the 

8um  of  10,0002.,  except  that  the  husband  should  not  be  entitled 

to  the  interest  during  his  life,  if  he  should  survive  his  wife ; 

but  that  the  principal  on  the  death  of  the  wife  should  go,  as  it 

would  have  done  on  the  death  of  both  husband  and  wife ;  but 

that  no  suit  should  be  ^instituted  against  the  husband  on  the       [  *355  ] 

bond,  except  he  should  become  bankrupt  or  insolvent:   and 

if  he  should  die  without  having  become  a  bankrupt,  &c.,  the 

bond  should  be  delivered  up ;  and  the  5,0002.  be  considered  part 

of  his  personal  estate. 

The  marriage  took  place  soon  afterwards.  The  wife  attained 
the  age  of  twenty-one.  The  estates  were  not  settled ;  and  no 
bond  was  executed. 

The  executor  of  the  wife's  father  transferred  to  the  husband 
16,0502.  4  per  cent.  Annuities ;  and  paid  him  1,660Z.  18«.  lOd. ; 
which  was  the  whole  personal  estate  of  the  wife.  The  husband 
and  wife  sold  the  Lancashire  estate  for  5002. ;  and  the  husband 
received  the  money. 

The  trustees  were  permitted  to  prove  the  10,0002.,  agreed  to  be 
settled  out  of  the  personal  estate,  the  whole  of  which  had  been 
received  by  the  husband,  and  the  5002.  produced  by  the  sale  of 
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CooKB,      the  Lancashire  estate :  bat  a  question  being  made,  whether  the 
P"^     Bum  of  5,000i.  could  be  proved,  the  petition  was  presented  bjr 
the  trustees  for  that  purpose  ;  which    stood    some  time  for 
judgment. 

Thb  Lobd  Chancellor  : 

As  to  the  5,000{.  the  wife  is  entitled  to  prove,  if  not  for  that 
sum,  for  so  much  of  the  residue  of  the  value  of  the  real  and 
personal  estate  beyond  10,000Z.  as  may  constitute  any  part  of 
that  5,000Z.  Lockyer  v.  Savagef  has  settled,  that  though  there  is. 
great  difficulty,  if  the  husband  is  to  give  a  bond,  with  condition 
to  pay  money  in  the  event  of  his  bankruptcy,  upon  the  pointy 
I  *356  ]  ^whether  the  demand  is  not  fraudulent  against  creditors,  yoa 
may  limit  the  property  of  the  wife  to  the  husband,  until  h» 
becomes  bankrupt,  and  from  that  event  to  her  separate  use,  and 
to  the  children  afterwards ;  that  property,  in  which  he  mighb 
have  had,  if  not  a  bankrupt,  either  a  partial  interest  with  her  or 
a  separate  interest. 

That  was  followed  in  Ex  parte  Arclierl  before  Lord  Thurlow  ; 
who,  I  am  sure,  confirmed  that.  There  have  been  cases  both  before 
Lord  Thurlow  and  Lord  Bosslyn,  in  which  each  of  them  held,, 
that  if  it  was  not  the  case  of  a  settlement  of  part  of  the  wife's, 
property,  but  a  bond  by  the  husband,  it  would  not  do.  I  do  not 
enter  into  those  decisions.  In  BurdorCs  case,  I  before  Lord 
Bosslyn,  a  petition  upon  the  marriage  of  a  lady,  he  did  not. 
over-rule  the  doctrine,  but  expressed  some  doubt  about  it ;  and 
would  not  have  that  covenant  inserted  in  that  marriage^ 
settlement.  There  is  nothing  else  that  throws  a  shade  upon 
those  two  decisions. 

But  farther,  in  this  case,  if  more  doubt  was  thrown  upon  thos^ 
two  decisions,  yet  here,  if  the  wife  has  done  her  part  according- 
to  this  marriage  contract,  she  ought  to  be  permitted  to  prove  the 
5,000i.,  if  there  was  that  sum  beyond  the  10,000Z.,  or  so  much 
as  there  was  beyond  that  sum  ;  as,  whatever  inaccuracy  there  is 
in  this,  it  is  a  settlement  resting  in  covenant  and  articles.  The 
marriage  was  upon  an  agreement  to  be  carried  into  execution  by 
future  acts;  and  therefore  if  there  is  any  mode  of  sufficiently 
t  2  Str,  947.  X  No  reference  in  Vesey. 
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providing  against  bankruptcy,  the  Court  ought  substantially  to 
provide  against  it  in  the  execution  of  such  an  article.  The  bond 
here  is  to  become  due  six  months  after  the  marriage.  It  is  true, 
*there  is  a  trust  upon  it,  that  no  use  is  to  be  made  of  it  unless 
in  the  cases  of  bankruptcy  or  insolvency ;  which  might  give  rise 
to  questions,  whether  it  was  a  fraud  upon  creditors.  It  is 
snfficient  to  say,  that  after  those  two  cases  the  doctrine  ought  to 
be  considered  as  settled ;  and  it  is  no  prejudice;  for  if  her  fortune 
was  lent  to  the  husband  to  trade  with,  why  is  she  not  to  be  a 
creditor,  when  the  event  has  happened,  which  makes  it  unsafe 
for  her  to  trust  it  any  longer  with  him. 

The  order  directed  an  inquiry,  whether  any  estate  of  the  wife 
remained  unsold  ;  and  if  so,  that  it  should  be  settled  upon  her ; 
and  after  such  settlement,  that  the  petitioners  should  be 
permitted  to  prove  the  sum  of  5,000Z.  or  so  much  thereof  as  the 
value  of  the  real  and  personal  estate  of  the  wife  will  extend  to 
pay  beyond  the  10,0002.,  agreed  to  be  settled. 


Cooke, 
Bx  parte. 


[  •SS?  ] 


WHITE   V.  LADY  LINCOLN. 
THE  DUKE   OF  NEWCASTLE  v.  KINDERLET.t 

(8  Veeey,  363—375.) 

A  confidential  agent,  in  that  character  bound  to  keep  regular  accounts, 
haying  neglected  to  do  so,  and  to  preserve  vouchers  against  himself, 
though  he  had  preserved  those  in  his  own  favour,  was  on  the  ground  of 
gross  neglect  of  duty,  not  allowed  a  charge  in  respect  of  bills  of  costs 
for  business  done  as  a  solicitor. 

By  an  order  made  in  these  causes  an  inquiry  was  directed, 
bow  and  upon  what  grounds  the  general  charge  brought  on  by 
the  executors  of  the  late  defendant  John  Jackson,  amounting  to 
809,045Z.  19«.  6d.  had  been  reduced  to  the  sum  of  89Z.  2«.  Id. ; 
and  from  what  documents  and  materials  the  accounts  by  which 
the  charge  was  so  reduced,  were  made  up ;  and  whether  Jackson 
left  any  books,  in  which  the  bills  claimed  by  his  executors  for 
professional  and  other  business  were  ^entered,  or  from  which 
such  bills  of  costs  may  be  made  out ;  or  from  what  materials 

t  In  re  Lee  (1868)  L.  B.  4  Gh.  43. 


1803. 
April  25. 


Eldon,  IuC. 
[363] 


[  •se*  ] 
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White      they  have  been  or  are  proposed  to  be  made  oat ;  and  whether 
Lady        Buch  bills  were  delivered  to  the  Duke  of  Newcastle  in  his  life  ; 

LINCOLN,     g^^  whether  from  the  nature  of  Jackson's  employment  and  the 

Dira'oF     ^nfidence  reposed  in  him  by  the  Duke  it  may  not  be  presumed, 
NftwcASTLK   that  such  bills  were  paid. 

KiNDKBLKT.  Thc  Mastcr  by  his  report  set  forth  a  state  of  facts  brought  in 
by  the  executors  of  Jackson;  charging  him  to  the  greatest 
possible  amount  of  the  Duke's  property,  which  could  by  any 
means  have  come  to  his  hands :  viz.  all  drafts  drawn  by  him  on 
the  Duke's  bankers,  payable  to  himself  or  bearer ;  ascertained, 
as  the  defendants  alleged,  from  the  bankers'  books  :  all  fees  due 
to  the  Duke  as  auditor  of  the  Exchequer,  exclusive  of  those  paid 
in  to  the  bankers ;  ascertained  by  an  account  in  the  Duke's  hand- 
writing and  by  the  bankers'  books :  all  fees  of  an  office  in  the 
Customs,  exclusive  of  those  appearing  by  the  bankers'  books  to 
have  been  paid  in  to  the  bankers :  rents  received  by  Jackson, 
appearing  by  his  accounts :  sums  received  of  the  Duke's  trustees, 
not  appearing  to  have  been  paid  in  to  the  bankers  ;  ascertained 
by  the  Duke's  receipts,  indorsed  on  the  deeds :  the  net  rent  of  a 
house,  till  sold ;  ascertained  by  the  lease  and  the  agreement  for 
the  sale :  fines,  due  to  the  Duke  as  lord  of  the  manor  of  Byfleet, 
while  Jackson  was  steward,  ascertained  by  the  court  books  and 
accounts:  sums  to  the  probable  amount  of  14,0892.  18«.  on  the 
presumption  from  the  correspondence  found  and  reports  of  con- 
versations: interest  of  portions  for  the  younger  children  of 
Henry,  Duke  of  Newcastle,  till  raised ;  ascertained  by  indentures 
of  mortgage :  rent  till  the  sale,  and  purchase  money,  of  certain 
premises ;  ascertained  by  the  agreement  with  the  tenants  and 
deed  of  sale :  the  value  of  plate  sold,  ascertained  by  the  valuation 

[  *866  ]  of  the  ^purchaser ;  and  the  amount  of  all  sums  raised  by  the 
Duke  on  bonds  or  mortgages,  which  did  not  appear  to  be  other- 
wise disposed  of  by  him ;  ascertained  by  the  securities,  or  drafts, 
and  the  entries  in  the  bankers'  books  of  such  other  disposition. 

The  state  of  facts  on  the  other  hand  discharged  the  estate  of 
Jackson  of  payments  by  him  on  the  Duke's  account  by  drafts  on 
the  bankers,  and  otherwise  ascertained  by  receipts  and  vouchers ; 
and  sums  paid  in  to  the  bankers,  to  the  Duke's  account ;  ascer- 
tained by  the  bankers'  books. 
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It  was  then  stated,  that  by  the  difiference  between  the  amount      Whitk 
of  the  charge  and  discharge,  and  by  omitting  sums,  alleged  to        laot 
have  been  paid  by  Jackson  by  drafts  on  the  bankers,  payable  to     Linoout. 
persons  by  name,  some  items,  which  on  re-examination  did  not     dJ^q^ 
appear  chargeable  to  the  Duke,  sums  paid  by  Jackson  since  the   Newoastub 
Dnke's  death,  and  the  amount  of  the  bills  of  costs,  included  in   kindulet. 
the  general  charge,   (such  bills  not  forming  part  of  the  cash 
account,)  the  general  charge  brought  in  was  reduced  to  89/.  2$.  Id., 
so  far  as  such  charge  consisted  of  payments  on  the  cash  account 
only. 

The  Master  farther  stated,  that  no  account,  documents,  or 
materials,  had  been  produced  as  the  ground  of  such  reduction 
except  in  the  alleged  grounds  in  the  state  of  facts  ;  and  he  found, 
that  Jackson  did  not  leave  any  books,  in  which  the  bills  claimed 
for  professional  and  other  business  done  were  entered ;  nor  any 
regular  journal  or  ledger  or  books  of  payments  on  account  of 
business  transacted  by  him  for  any  other  persons,  such  as  are 
usually  kept  by  professional  men  in  the  law;  and  that  the 
materials,  from  which  the  bills  have  been,  or  are  proposed  to  be, 
made  out,  consisted  of  memorandum  books  and  papers  to  a  very 
voluminous  extent,  containing  ^entries  of  payments  and  proceed-  [  *MS  ] 
ings  in  causes,  drafts  of  deeds,  abstracts  of  titles,  &c. 

The  Master  upon  consideration  of  the  circumstances,  by 
which  it  appeared,  that  Jackson  was  appointed  by  the  Duke  his 
attorney  and  solicitor  in  1776,  and  that  in  the  year  1779  the 
Duke  appointed  him  his  confidential  agent  and  auditor  of  his 
steward's  accounts ;  and  gave  written  directions  to  his  bankers 
to  honour  Jackson's  bills  and  drafts,  and  to  settle  all  accounts 
with  him  on  the  part  of  the  Duke;  and  also  directed  his 
deputies  at  the  Exchequer  and  the  Custom  House  to  pay  all  his 
fees  from  time  to  time  to  Jackson;  that  in  1781  the  Duke 
appointed  him  receiver  of  his  Clare  Market  rents;  that  from 
1777  down  to  the  death  of  the  Duke,  Jackson  kept  no  regular 
account  of  his  receipts  on  account  of  the  Duke,  although  he  kept 
great  numbers  of  vouchers  for  large  sums  of  money  disbursed  for 
ibe  Duke ;  and  as  Jackson  did  not  by  his  answer  to  the  bill  filed 
Against  him  set  up  any  demand  against  the  estate  of  the  Duke ; 
as  it  appeared  that  Jackson  did  make  out  and  deliver  to  the  Duke 
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Wbite      his  bills  for  business  done  down  to  the  year  1779  inclusive ;  and 

Ladt       bb  it  did  not  appear,  that  he  ever  afterwards  delivered,  or  made 
LiiffooLK.     ^^^^  ^j^y  jjj^g^  Qj.  g^^j.  jjjj^jJq  j^uy  demand  upon  the  Duke  for  any 

DuM^op  business  done  for  him,  and  considering  the  implicit  confidence 
^jBwcASTLE  which  the  Duke  appeared  to  have  reposed  in  Jsu^kson,  and  from 
Kiin>BBi;9i:.  the  length  of  time,  during  which  he  was  employed  by  the  Duke^ 
the  nature  of  his  employment  and  the  circumstance,  that  it  did 
not  appear  that  any  demand  was  ever  made  upon,  or  bills  made 
out  against,  the  Duke  by  Jackson,  except  in  the  instance  afore- 
said, it  ought  to  be  presumed,  that  the  bills  claimed  by  the 
executors  of  Jackson  for  business  done  by  him  were  paid ;  and  if 
such  presumption  was  not  permitted  to  take  place,  there  were  no 
[  *S67  ]  means,  by  which  complete  justice  could  be  done  *to  the  estate  of 
the  Duke  of  Newcastle  in  taking  the  account  between  that  estate 
and  the  claim  set  up  by  the  executors  of  Jackson :  whose  duty  it 
was  to  have  kept  a  regular  account  of  all  his  receipts  on  account 
of  the  Duke  of  Newcastle;  and  whose  neglect  so  to  do  had 
deprived  the  estate  of  the  Duke  of  the  means  of  charging 
Jackson's  estate  with  such  receipts. 

Exceptions  to  the  report  were  taken  by  the  executors  of 
Jackson,  for  stating,  that  it  ought  to  be  presumed,  that  the  billa 
for  business  done  were  paid ;  which  having  been  fully  argued  by 
Mr.  Piggott,  Mr.  HoUist,  and  Mr.  Cox,  in  support  of  the  ex- 
ceptions, and  the  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Pember^ 
ton,  for  the  report,  stood  for  judgment. 

Thb  Lord  Chancellob  : 

April  25.  The  simple  fact,  that  such  a  charge  as  this  could  be  carried  in 
—  by  the  representatives  of  the  person,  who,  as  the  man  of  business, 
had  the  care  of  the  property  and  interests  of  the  debtor,  is  of 
such  a  nature,  as  of  itself  to  call  for  very  serious,  vigilant,  and 
jealous,  attention  from  the  Court,  upon  principles  of  public 
policy.  The  executors  of  Jackson  very  properly  for  the  purpose 
of  disentangling  the  business  afforded  facilities  by  exposing 
banker's  books,  bills  of  costs,  and  other  documents ;  to  enable 
the  other  parties  to  understand  the  nature  of  the  charge,  and  to 
make  a  charge  in  reduction  of  that  demand.  Jackson's  papers 
furnished  nothing  that  could  claim  the  character  of  an  account  of 
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any  of  his  tranaactions  from  his  first  connection  with  the  Duke  White 

to  his  death.    The  fact,  that  by  inference  drawn  from   such  ladt 

materials  as  they  had,  upon  calculations  of  what  might  probably  Lincoln. 

have  been  Jackson's  receipts  this  demand  was  reduced  to  the  jyj^op 

snin  of  S9Lj  this  fact  occurring  in  the  transactions  of  the  man  of  Newcastle 

V. 

business  of  the  deceased,  also  *calls  upon  the  same  ground  for  kikderlet. 
the  serious,  vigilant,  and  jealous,  attention  of  the  Court.  I  [  ^368  ] 
never  remember  in  any  case  an  instance  of  circumstances 
similar  to  these :  a  demand  by  an  agent  upon  his  principal  to  this 
amount,  discharged  by  this  sort  of  argumentative,  hypothetical, 
accoxmt.  The  Master  having  disallowed  the  whole  charge.  Lord 
AiiVANLBY  ordered  him  to  proceed  upon  the  account.  With  great 
deference  to  that  authority  I  doubt,  whether  the  cause,  as  far  as 
relates  to  this  matter,  might  not  have  been  stopped  in  that 
stage  :  I  do  not  mean  concluded ;  but  that  it  ought  then  to  have 
been  stated,  that  under  all  the  circumstances,  if  the  executors 
were  to  make  any  demand  against  the  estate,  they  ought  to  have 
substantiated  it  by  filing  a  bill  to  establish  it.  It  has  been 
observed,  and  I  agree  in  it,  that  the  first  report  of  the  Master 
ought  to  have  been  made  in  a  suit  for  an  account  of  all  dealings 
and  transactions,  not  for  a  general  account  of  the  debts  of  the 
testator.  Lord  Hardwicke's  opinion  was,  that,  where  difiSiculties 
arise,  matters  of  law  and  equity,  it  is  more  fit,  that  such  a 
particular  case  should  be  selected  to  constitute  the  subject  of  a 
bill,  and  be  heard  as  a  cause,  than  that  the  Court  should  struggle 
with  the  difficulties  and  imperfections  as  to  the  evidence,  which 
must  attend  the  proceeding  in  the  Master's  office,  without  aver- 
ments particularly  to  bring  before  the  Court  the  facts  and  the 
important  points,  as  matters  of  equity.  This  case  was  however 
referred  back  to  the  Master  to  proceed  in  the  account ;  and  when 
it  came  before  Lord  Bosslyn,  it  was  again  referred  to  the  Master 
for  an  inquiry,  how  the  charge  was  reduced,  whether  Jackson 
left  any  books,  &c. ;  and  whether  from  the  nature  of  his  employ- 
ment and  the  confidence  reposed  in  him  it  may  not  be  presumed, 
that  the  bills  were  paid. 

I  do  not  mean,  that  irregularity  in  an  attorney's  *accounts  is      [  *369  ] 
a  ground  for  saying,  he  shall  make  no  demand.    It  will  press 
him  with  more  difficulty  in  making  the  demand :  but  if  finally 
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White       he  can  make  it  oat  by  documents  and  proofs,  which  the  Court  can 
Ladt        receive,  he  must  be  paid.    But  the  difficulty  upon  Jackson  is,  that 
Lincoln.     Jj^  jg  jjqj.  ^^  ^^q  looked  at  as  a  mere  attorney ;  but  as  standing  in 
DuKE^op     ^^^^^^^s  other  relations,  in  which  he  was  placed  during  the  life  of 
Kewcabtlb   the  Duke,  and  since  his  death ;  and  the  true  question  is,  whether, 
KiKDEBLET.   attending  to  the  obligations  flowing  from  those  relations,  the  same 
conclusion  follows,  as  if  it  was  the  mere  case  of  a  demand  by  an 
attorney  against  his  client.     This  is  a  question,  not  of  mere 
negligence  and  irregularity,  but  of  negligence  and  irregularity 
combined  with  a  gross  neglect  of  duty.    Jackson  stood  in  different 
situations  with  regard  to  his  duty  to  the  Duke  in  the  periods 
while  he  was  merely  solicitor,  and  while  he  was  general  agent, 
auditor,  land-steward,  and  manager.    With  reference  to  those 
latter  characters  this  Court  must  for  the  safety  of  mankind  lay 
down  as  a  rule,  to  be  departed  from  only  upon  very  special  circum- 
stances, that  a  man  standing  in  that  relation  is  bound  to  keep 
regular  accounts  of  his  transactions  on  behalf  of  his  employer ; 
not  only,  as  he  appears  in  this  instance  to  have  done,  upon  his 
own  part,  accounts  of  his  payments,  but  also,  on  behalf  of  his 
employer,  accounts  of  his  receipts.    As  a  general  proposition 
nothing  can  be  stated  more  mischievous,  than  that  this  Court 
would  readily  act  at  the  end  of  nineteen  or  twenty  years,  when 
no  regular  accounts  have  been  kept,  upon  such  conjectural, 
argumentative,  and  irregular,  grounds  and  documents,  to  supply 
the  place  of  regular  accounts,  as  in  this  case  are  made  the 
foundation  of  this  charge ;  and  the  Court  must  hold  a  very  strict 
hand  over  cases  of  exception. 
[  •870  ]  As  executor  and  trustee  Jackson  had  very  different  ^duties 

from  those  of  an  ordinary  creditor.  If  he  had  not  been  executor 
and  trustee,  an  obligation  was  imposed  upon  him  by  his 
character,  as  agent,  during  the  life  of  the  Duke,  even  in  such 
circumstances :  the  duty  of  protecting  the  estate  against  his  own 
demand,  to  the  extent  of  the  protection,  that  could  be  given  by 
a  precise,  regular,  account  of  all  his  transactions  with  the  Duke 
during  his  life.  That  is  the  obligation  of  such  an  agent  in 
general  cases.  But  he  was  clothed  with  other  duties,  as 
executor:  bound  as  such  to  deal  with  himself,  claiming  as 
creditor  in  respect  of  the  agency,  exactly  as  he  would  with 
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another  person.    It  was  no  less  his  duty  to  resist  the  demand      Whitb 
than  it  was  the  duty  of  the  other  executors  of  the  Doke :  a  re-        ladt 
presentative,  bound  by  the  same  obligations  of  equity  to  give     Lincoln. 
the  same  resistance  to  his  claim  as  creditor  in  respect  of  his     dJ^^qv 
agency.  Nbvtcastl* 

Upon  these  general  rules  and  principles  therefore  when  after  Einderlbt. 
his  death  this  sort  of  case  comes  forward,  a  charge  of  this 
magnitude,  no  one  regular  book  whatever  except  the  banker's 
book,  no  regular  account  of  his  transactions  as  agent  from  1779 
to  1794,  and  yet  out  of  the  mass  of  that,  which  cannot  be  called 
evidence,  the  result  of  inquiries,  and  questions  proposed  to  persons, 
who  in  that  period  had  any  connection  with  the  Duke's  affairs, 
an  attempt  to  raise  this  charge,  this  is  a  case,  which  if  it  does 
not  call  for  the  rejection  of  any  demand,  requires  the  most 
vigilant  attention,  before  it  is  established.  I  should  not  have 
sent  it  to  the  Master  as  a  question  of  debt  or  no  debt.  It  is 
much  more  proper,  that  no  account  should  be  given  than  to 
establish  a  principle  so  extremely  dangerous  by  acting  upon  such 
evidence  of  conversations  and  declarations.  One  circumstance 
in  this  case  is  never  to  be  forgotten ;  that  with  regard  to  the 
payments  by  Jackson  there  are  regular  vouchers.  The  charge 
is  reduced  to  the  sum  of  89Z.  *over  and  above  the  bill  of  costs  [  *37l  ] 
for  the  multiplicity  of  business  done  by  Jackson  as  attorney  and 
solicitor.  The  representation  is,  that  in  those  characters,  under 
the  obligations  resulting  from  them,  and  with  the  opportunity  in 
the  character  of  executor  and  trustee,  much  augmented  by  the 
circumstance  of  having  been  general  agent,  not  only  of  retaining 
the  papers  possessed  by  him  in  the  Duke's  life,  but  also  of  re- 
possessing all  papers  delivered  to  the  Duke,  Jackson  dies,  with 
very  regular  means  of  supporting  his  own  charge,  but  leaving  no 
means,  or  very  scanty  means,  of  establishing  the  very  important 
fact,  that  no  more  of  that  sum  was  due  than  89/. ;  hardly  other 
means  than  those,  which  the  integrity  and  diligence  of  the 
executors  have  supplied.  Such  a  case  must  be  decided,  not  upon 
that  peculiarity,  but  upon  the  danger  from  the  general  principle 
of  permitting  a  demand  in  the  absence  of  all  regular  evidence  ; 
which  may  have  this  effect ;  that  every  shilling  may  have  been 
paid  in  the  life  of  the  party,  and  yet  by  a  little  management,  if 
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White       receipts  have  passed,  and  are  not  found,  or  are  withdrawn,  a 
Ladt       charge  may  be  established,  where  there  is  no  ground  for  any 
LINCOLN,     demand. 

The  With  respect  to  Jackson's  demand  as  auditor,  steward,  agent, 

Newcastle  and  all,  except  his  bills  as  attorney,  as  to  all  which  he  was  bound 
Kindebley.  to  keep  accounts  of  those  transactions,  I  must  lay  down  the  rule, 
that  a  man  standing  in  a  relation  imposing  a  duty  to  keep 
regular  accounts  can  not  be  permitted  to  make  a  demand  for 
work  and  labour  in  that  character,  with  reference  to  which  he 
has  kept  no  account ;  which  is  justified  by  a  principle,  that 
ought  to  be  loudly  published,  that  a  receiver,  who  does  not  pass 
his  accounts  regularly,  ought  not  to  be  allowed  any  poundage. 
That  principle  applies  to  all  these  demands  except  the  bills  of 
costs.  The  result  is,  that  the  Duke  was  much  embarrassed ; 
[  *372  ]  and  it  is  a  possible  and  probable  *case,  that  Jackson  did  not 
apply  the  money  to  the  discharge  of  his  own  bills :  the  wants  of 
the  Duke  calling  money  out  of  his  hands  from  time  to  time ;  and 
his  own  demands  therefore  being  left  unliquidated.  But  the 
observation  upon  all  these  probabilities  and  improbabilities  is, 
why  have  we  not  the  best  account  ?  It  is  highly  improbable,  that 
under  the  particular  circumstances  of  this  case,  his  principal 
violent  in  his  temper,  he  should  not  keep  some  account,  shewing 
the  nature  of  his  dealings  and  transactions ;  looking  to  the  danger 
of  his  situation  with  such  an  employer:  much  more  so,  when 
you  find  the  vouchers  of  actual  payments  to  this  party,  where 
they  ought  not  to  be  ;  and  that  all  the  payments  made  by  him, 
and  therefore  to  be  a  charge  upon  his  employer,  are  doubly 
testified;  and  yet  with  that  exception  there  is  no  evidence, 
though  he  was  bound  to  furnish  clear  evidence. 

I  have  stated  my  difficulty  upon  what  Lord  Alvanley  did  irr 
this  case.  I  have  also  considerable  difficulty  upon  the  reference 
directed  by  Lord  Eosslyn,  upon  the  simple  fact  of  payment, 
connected  certainly  with  the  considerations  belonging  to  his  con- 
fidential situation.  The  Master  has  inferred  from  the  evidence, 
that  all  the  bills  were  paid.  Upon  that  question  it  was  con- 
tended, that  as  no  bills  were  delivered  from  1779,  and  Jackson 
was  in  the  habit  of  receiving  the  Duke's  money,  it  is  to  be  sup- 
posed, he  retained  money  for  business  done,  or  which  it  was  in 
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his  contemplation  to  do.    Bat,  when  pressed  to  this  point,  you       White 

are  obliged  to  say,  that  all  business  done  even  in  the  last  week        ladt 

was  paid  for ;  that  there  is  no  distinction  upon  the  Statute  of     Lincoln. 

Limitations :  the  inference  is,  upon  all  the  circumstances,  that     ,%  '^'^^  . 

^  '  Duke  of 

Jackson  was  paid  at  the  time  of  his  death ;  and  from  his  keep-  I^swcabtle 
ing  no  account  you  infer  upon  the  whole,  that  he  was  debtor,  eindbblbt. 
and  not  creditor,  to  the  Duke.  I  advert  again  to  the  circum- 
stance, that  this  is  *not  the  case  of  a  mere  solicitor ;  not  one  of  C  *^'^^  ] 
those  cases,  in  which  the  Court  can  deal  upon  the  more  or  less 
of  the  bills,  or  say,  that  if  he  was  negligent  in  a  particular  suit, 
and  could  not  therefore  make  out  his  demand  for  that,  he  was  not 
to  be  punished  by  not  paying  him  for  another  suit,  as  to  which  he 
had  regular  documents.  Of  necessity  in  this  instance  it  goes  to 
the  whole :  yet  the  conclusion,  that  all  the  bills  were  paid,  is 
very  difficult.  I  doubt,  whether  the  reason,  upon  which  the 
Master  has  made  that  inference,  necessarily  leads  to  the 
adoption  of  the  fact :  viz.  that,  if  the  presumption  is  not  to  take 
place,  there  are  no  means,  by  which  justice  can  be  done  between 
the  estate  and  Jackson ;  whose  duty  it  was  to  keep  receipts,  and 
whose  negligence  has  deprived  the  Duke's  representatives  of  the 
means  of  charging  him.  That  reason  leads  to  the  distinction 
between  a  mere  solicitor  and  a  person  in  all  these  situations. 
Suppose,  Jackson  had  not  been  the  Duke's  attorney,  but  a  third 
person  whose  bills  Jackson  paid :  those  would  have  been  items 
in  his  account  as  agent  and  steward.  If  his  demand  as  steward 
and  agent  is  excluded,  of  necessity  those  payments  to  third 
persons  must  be  excluded  ;  and  if  so,  it  is  very  difficult  to  make 
the  distinction  upon  the  circumstance,  that  he  was  the  attorney 
himself.  The  difficulty  in  taking  any  period  is,  that  the 
principle  applying  to  the  case  of  steward,  agent,  &c.  reaches  him 
in  his  character  of  solicitor  ;  and  binds  him  to  have  his  accounts 
as  clear  in  all  respects,  though  he  was  solicitor  himself,  if  any 
third  person  was  the  solicitor.  I  will  not  determine,  that  the 
Master's  presumption  is  necessarily  right,  as  a  conclusion  of  fact. 
There  is  a  great  deal  for  and  against  it.  Perhaps  it  would  have 
been  better,  if  instead  of  the  reference  in  these  terms  the  Master 
had  been  directed  to  state  particularly,  what  sort  of  account  of 
the  claim  of  the  Duke  against  Jackson  his  representatives  and  the 
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White      representatives  of  the  Duke  'could  bring  forward ;  and  upon  a 
Ladt        report  with  regard  to  all  that  could  be  done  apon  such  an  account 
Lincoln.     ^^  could  be  furnished,  the  best,  that  could  be  given,  regard  being 
Du»Sf  OP     ^^^  ^  *^®  relation  between  the  parties,  the  Court  ought  to  have 
Newcastle  determined,  whether  they  would  refuse  relief,  upon  the  presump- 
KiKDERLET.  tiou,  that  tho  debt  was  paid,  or  upon  any  other  ground.    But  I  am 
[  •374  ]      of  opinion,  for  the  reasons,  with  which  the  report  concludes, 
which  are  furnished  by  general  principles  attaching  upon  the  cir- 
cumstances of  a  case  of  such  relation  between  the  parties,  if  the 
representatives,  bound  by  the  duties  attaching  upon  that  relation, 
as  I  think  they  are,  cannot  make  out  a  better  account,  to  enable 
the  representatives  of  the  Duke  to  state  a  charge  against  Jackson, 
which  he  ought  to  have  enabled  them  to  make  with  clearness 
and  precision,  and  without  mistake,  I  cannot  relieve  this  family 
from  any  hardship,  with  which  this  judgment,  I  know,  must 
press  them ;  and  the  general  interests  of  justice  and  the  safety 
of  mankind  in  their  dealings  call  upon  the  Court  to  declare,  that 
if  a  person  bound  to  furnish  regular  accounts  leaves  the  affairs 
in  this  state,  such  a  demand  cannot  be  supported  in  equity ;  and 
there  is  no  ground,  upon  which  I  can  sever  any  part  of  the 
demand,  so  as  to  take  it  out  of  the  reach  of  this  principle. 

The  exceptions  therefore  must  be  over-ruled.  The  principle, 
upon  which  I  proceed,  would  require  me  to  grant  an  injunction 
against  an  action.  This  case,  involving  so  many  topics  of  high 
and  important  consideration  upon  the  rules  as  to  principal  and 
agent,  ought  to  have  been  the  subject  of  a  bill,  instead  of  being^ 
brought  forward  in  this  way ;  and  over-ruling  the  exceptions  I 
certainly  would  permit  a  bill  to  be  filed  :  but  I  do  not  encourage 
it. 

[  375  ]  The  order,   as  drawn  up  by  the  Lord  Chancellor  himself, 

declared,  that  under  the  circumstances  of  this  case  it  ought 
either  to  be  presumed,  that  the  bills  for  business  done  by 
Jackson  were  paid  ;  or,  if  not,  that  it  is  contrary  to  equity,  that 
any  demand  should  be  permitted  to  be  made  upon  such  bills 
against  the  estate  of  the  late  Duke  of  Newcastle ;  it  having  been 
the  duty  of  Jackson,  as  the  agent,  steward  and  solicitor,  of  the 
Duke  to  have  kept  for  the  benefit  of  the  Duke  such  regular 
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accounts  of  his  receipts  and  payments,  and  dealings  and  trans-       White 

actions,  as  snch  agent,  steward,  and  solicitor,  as  would  have        laot 

enabled  the  representatives  of  the  Duke  to  know  the  true  state  and     L'^'coi^- 

result  of  all  such  accounts  between  Jackson  and  the  Duke ;  and     r^^'^. 

'  Duke  of 

therefore  without  prejudice  to  the  effect  of  any  bill,  that  the  re-  Newcastle 
presentatives  of  Jackson  may  be  advised  to  file,  it  was  directed,  kinbselbt. 
that  the  exceptions  by  the  executors  of  Jackson  should  be  over- 
ruled ;  and  that  they  should  stand  as  creditors  upon  the  estate 
of  the  Duke  for  the  balance  in  respect  of  sums  received  and  paid 
by  Jackson  since  the  death  of  the  Duke,  and  by  them  since 
Jackson's  death. 

The  executors  of  Mr.  Jackson  did  not  file  a  bill. 


PAUL  V.   COMPTON.  isos. 

(8  Veeey.  375—381.)  AprilJ2. 

Bequest  to  sucfa  of  the  children  of  A.  as  6.  shall  by  will  direct,  and  in    Eldon,  L.C. 
default  of  such  direction,  among  the  children  share  and  share  alike.        r  375  1 
The  power  only  includes  children  of  A.  in  existence  at  the  death  of  6. 

John  Woodfibld  by  his  will,  dated  the  28th  of  March,  1776, 
made  the  following  residuary  disposition : 

"  And  as  to  all  the  rest  and  residue  of  my  estate  and  effects  I 
give  and  bequeath  the  same  unto  my  said  trustees ;  in  trust  to 
put  and  place  the  same  out  at  interest,  in  their  names,  in  some 
of  the  pubUc  parliamentary  *funds ;  and  in  trust,  that  they,  my  [  •sre  ] 
said  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  do  pay  the  interest 
thereof  unto  my  said  wife,  during  her  natural  life ;  and  after 
the  decease  of  my  said  wife,  then  in  trust  to  transfer  and 
apply  the  capital,  in  which  the  said  rest  and  residue  shall  have 
been  placed,  unto  such  of  my  said  daughters,  and  such  of  their 
children  as  my  said  wife  shall  by  her  last  will  and  testament 
order  and  direct ;  hereby  expressly  recommending  to  my  said 
wife,  in  case  my  said  daughters  should  have  any  more  children,, 
to  provide  in  her  will  for  such  child  or  children  as  m»j  be  here- 
after bom  of  my  said  two  daughters,  or  either  of  them,  so  as  to 

B.B. — ^voL.  vn-  o 
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Paul  make  as  nearly  equal  with  my  present  grand-children  as  ra&y 
CoicpTON.  ^  '»  ft^<l  by  default  of  sach  disposition  by  my  said  wife  by  will 
then  in  trust  to  divide  all  the  said  rest  and  residue  among  the 
children  of  my  said  daughters  share  and  share  alike ;  and  in 
trust  during  the  minority  of  my  said  grand-children,  to  employ 
the  interest  of  their  respective  shares  in  the  said  rest  and  residue 
towards  their  maintenance  and  education  respectively,  or  to  the 
increase  of  their  respective  capitals,  as  my  said  trustees  shall 
think  proper." 

The  testator  died  on  the  9th  of  May,  1776 ;  leaving  his  widow- 
surviving  ;  who  died  on  the  4th  of  April,  1784 ;  having  by  her 
will,  dated  the  21st  of  March,  1781,  among  other  things  given 
and  bequeathed  all  the  residue  of  her  late  husband's  estate  and 
effects,  which  she  had  power  to  dispose  of  in  pursuance  of  his 
last  will  and  testament,  as  therein  is  mentioned,  to  trustees; 
declaring  the  following  trusts : 

"  In  trust  to  pay  the  interest,  dividends,  and  produce,  thereof 
[  ♦377  ]  unto  my  said  daughters  Esther  Compton  and  *  Sarah  Paul  to  be 
equally  divided  between  them  for  and  during  their  natural  lives  ; 
and  from  and  after  the  death  of  my  said  daughter  Esther 
Compton,  then  I  direct,  that  one  moiety  or  half  part  of  the 
interest  and  dividends  of  the  said  residue  shall  be  paid  and 
applied  to  and  for  the  maintenance  and  education  of  my  grand- 
sons Samuel  Woodfield  Compton  and  Bichard  Compton,  until 
they  shall  attain  their  respective  ages  of  twenty-one  years ;  and 
upon  their  attaining  that  age  then  I  direct,  that  the  said  one 
moiety  or  half  part  of  the  said  residue  shall  be  equally  divided 
between  them  share  and  share  alike ;  but  ill  case  either  of  them 
shall  happen  to  die  in  the  life-time  of  their  said  mother,  or  after 
her  death,  and  before  attaining  the  said  ages  of  twenty-one 
years,  then  the  share  of  him  so  dying  of  and  in  the  said  moiety 
of  the  said  residue  shall  be  equally  divided  amongst  all  the 
children  of  my  said  daughter  Esther  Compton  ;  and  in  case  of 
both  their  deaths  before  the  time  aforesaid  then  the  said  moiety 
shall  be  divided  amongst  the  other  surviving  children  of  my  said 
daughter  Esther  Compton,  as  before  directed  in  case  of  the  death 
of  either  of  them,  my  said  two  grandsons ;  and  from  and  after 
the  death  of  my  said  daughter  Sarah  Paul  then  I  direct  that  the 
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other  moiety  or  half  part  of  the  interest  and  dividends  of  the        Paul 

said  residue,  shall  be  paid  and  applied  to  and  for  the  main-     comptok. 

tenance  and  education  of  all  and  every  of  her  children  as  shall 

be  living  at  the  time  of  her  death,  until  they  shall  respectively 

attain  their  age  of  twenty-one  years :  and  upon  their  attaining 

the  said  age  then  I  direct,  that  the  said  moiety  or  half  part  of 

the  said  residue  shall  be  equally  divided  between  them  or  the 

survivor  of  them,  share  and  share  alike  :  but  in  case  it  shall  so 

happen,  that  upon  the  death  of  either  of  my  said  daughters  there 

shall  not  be  any  child  or  children  living  of  either  of  them,  then  I 

give  the  whole  *of  the  said  residue  of  my  said  husband's  estate      [  •378  ] 

and  effects  unto  my  surviving  daughter,   her  executors,   and 

administrators." 

The  bill  was  filed  by  the  three  surviving  children  of  Sarah 
Paul,  to  have  the  will  estabhshed  and  the  trusts  carried  into 
execution;  and  under  a  decree  directing  the  accounts,  and 
inquiries  as  to  the  children  the  Master's  report  stated,  that 
Sarah  Paul  died  on  the  1st  of  February,  1802,  leaving  the 
plaintiffs  her  only  children  surviving;  that  Thomas  Compton 
had  by  his  wife  Esther  Compton  deceased  seven  children;  of 
whom  four  were  bom  in  the  life  of  the  testator,  and  one  of  those 
four  died  in  his  life.  The  other  three  were  bom  after  the  death 
of  the  testator ;  one  of  whom,  Esther,  was  bom  after  the  death 
of  his  widow,  viz.  in  December,  1788. 

The  report  also  stated  that  Nathaniel  Paul  had  by  the  defendant 
Sarah  Paul,  his  late  wife,  four  children :  one,  who  was  bom  in 
the  life  of  the  testator,  and  died  soon  after  him ;  and  the  three 
plaintiffs,  all  bom  after  the  death  of  the  testator,  but  in  the  life 
of  his  widow.  The  cause  coming  in  for  farther  directions,  a 
question  arose  upon  the  claim  of  Esther,  the  daughter  of  Esther 
Compton,  as  one  of  the  cestui  que  trust  under  the  will  of  her 
grandfather. 

Mr.  RomiUy  and  Mr.  HoUist,  for  the  children  bom  before  the 
death  of  the  widow : 

*    *    The  description  of  children  hereafter  to  be  bom  must 

necessarily  be  restrained  to  the  life  of  the  testator's  wife ;  for, 

if  it  is  to  be  extended  farther,  to  *the  lives  of  the  daughters,      [  *379  1 

o  2 
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Paul  she  could  never  make  an  appointment ;  unless  she  appointed  in 
CoMPTOK.  general  terms.  The  period,  at  which  they  are  to  take  in  default 
of  appointment,  is  the  death  of  the  widow.  Upon  the  construc- 
tion, that  this  is  imperative,  and  that  there  was  no  discretion, 
none  of  the  children,  for  whose  benefit  this  provision  was  in- 
tended, could  have  any  enjoyment  during  the  life  of  their  mother. 

Mr.  Roupell,  for  the  defendants : 

This  is  a  trust  for  the  children  upon  all  the  cases :  Harding  v. 
Glyn,\  Pierson  v.  Oamett^l  Malimv,  Keighley^%  and  others  there 
referred  to.  In  this  case  the  objects  are  sufiBciently  certain  ;  as 
they  must  be  ascertained  in  the  lives  of  their  mothers.  The 
testator  certainly  contemplated  children  afterwards  to  be  bom ; 
and  the  distribution  is  not  limited  to  any  period.  The  attain- 
ment of  the  age  of  twenty-one  by  one  child  certainly  would 
exclude  those  afterwards  bom :  but  Esther  was  born,  before 
any  other  child  attained  that  age.  Unless  the  period  of  distribu- 
tion, the  attainment  of  that  age  by  one  child,  is  to  determine  it, 
the  deaths  of  the  daughters  must.  There  is  nothing  to  confine 
the  period  of  distribution  to  the  life  of  the  testator's  wife.  The 
effect  of  the  disposition  to  the  two  daughters  for  their  lives  is  to 
postpone  the  distribution  of  the  capital  till  their  deaths  or  the 
attainment  of  the  age  of  twenty-one  by  one  child.  The  appoint- 
ment therefore,  beyond  the  interest  given  to  the  two  daughters 
for  their  lives,  is  void. 

[  380  ]       Thb  Lord  Chancellor  : 

The  cases  upon  words  of  recommendation  have,  I  take  it,  now 
settled  this  rule :  whether  the  terms  are  those  of  recommenda- 
tion, or  precatory,  or  expressing  hope,  or,  that  the  testator  has 
no  doubt,  if  the  objects,  with  regard  to  whom  such  terms  are 
used,  are  certain,  and  the  subjects  of  property  to  be  given  are 
also  certain,  the  words  are  considered  imperative ;  and  create  a 
trust.  But  the  questions  are  very  different,  whether  the  words 
of  a  will  create  a  trust  or  a  power.  If  the  words  are  imperative, 
they  do  not  create  a  power ;  but  they  execute  themselves  by  the 
force  of  the  terms. 

t  4  B.  R.  334.        X  2  Br.  C.  C.  38,  226.        §  2  B.  B.  229  (2  Ves.  J.  333). 
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Upon  this  will  according  to  all  reasonable  constraction  the  Paul 
testator  meant,  that  those  children  only  should  be  the  persons,  comptok. 
for  whom  the  wife  was  to  provide  by  her  act,  who  were  bom  in 
her  life.  Whether  the  daughters  take  any  interest  in  the 
residue,  must  depend  upon  the  act  of  the  wife.  He  does  not 
create  any  trust  among  those  objects,  to  be  selected  by  the  act  of 
his  wife:  but  he  provides  objects  to  answer  the  character  of 
cestuU  que  trust,  in  case  she  does  not  provide  objects,  whom  she 
has  the  power  to  select  by  her  will.  In  the  conclusion  of  the 
will  he  does  not  state,  at  what  time  the  shares  of  the  children  are 
to  be  actually  paid  to  their  hands ;  for  the  iuterest  of  the  residue 
is  to  go  towards  their  maintenance,  or  to  the  increase  of  their 
respective  capitals;  supposing  those  shares  already  become  a 
part  of  their  capitals.  But,  attending  to  the  former  part  of  the 
will,  it  is  clear,  putting  out  of  the  case  the  iuterests  of  the 
daughters  during  their  lives,  the  children  would  be  entitled  to 
payment  at  the  ages  of  twenty-one  of  the  iuterests  they  were  to 
take  under  the  description  of  children.  Therefore  those  bom 
after  that  period  would  notwithstanding  the  generality  of  the 
words  be  excluded.  The  construction  for  the  defendant  Esther 
has  this  consequence ;  ^that  the  widow  could  not  before  her  [  *9Si  ] 
death  tell,  what  she  was  to  do ;  except  that  she  was  by  her  will 
to  make  some  appointment ;  the  effect  of  which  must  necessarily 
be  suspended  till  the  death  of  the  two  daughters.  The  most 
rational  interpretation  upon  the  whole  is,  that  she  was  to  em- 
brace all  the  children  under  the  execution  of  the  power,  that 
should  be  bom  in  her  lifetime.  The  other  construction  would 
prevent  their  having  a  share  till  the  death  of  their  mother ;  as 
the  will  must  then  be  supposed  to  contemplate  children,  who 
might  not  come  into  being,  until  the  eldest  had  attained  the  age 
of  forty  instead  of  twenty-one.  No  line  can  be  drawn  between 
children  bom,  when  she  was  to  execute  the  power,  and  a  period, 
that,  if  she  died  before  either  daughter,  must  be  uncertain,  the 
death  of  the  survivor :  and  then  she  could  do  no  more  in  the 
exercise  of  her  discretion  than  that,  which  amounts  to  no 
discretion :  viz.  that  all  the  children,  however  many,  should 
have  equal  shares. 

Therefore  without  affecting  any  decision  upon  these  words  of 
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[r.b. 


Paul 

V. 
GOMPTON. 


recommendation,  &c.,  I  am  of  opinion,  the  meaning  of  this  will 
is,  that  she,  who  was  to  execute  her  power  by  will,  was  to  take 
those  as  the  objects  of  her  disposition,  who  were  bom,  before 
that  will  was  to  have  effect :  i.e.,  born  before  the  death  of  the 
testatrix. 


1802. 

Nov.  24. 
Dec,  7,  8, 10. 

1803. 
ApHl  26. 

Eldok,  L.C. 

[382] 


[383] 


ALDEICH  V.   COOPEE. 

DUEHAM  V.   LANKESTEE. 

DUEHAM   V.   AEMSTEONG-t 

(8  Vesey,  382—397.) 

Administration  on  death.    Marshalling. 

Mortgagee  of  freehold  and  copyhold  estates,  also  a  specialty  creditor, 
having  exhausted  the  personal  assets,  simple-contract  creditors  are 
entitled  to  stand  in  his  place  pro  tanto  against  both  the  freehold  and 
copyhold  estates :  the  case  of  Robinson  y.  Tonge  being  oyerruled. 

Mortgage  of  freehold  estate,  with  a  coyenant,  for  better  securing  the 
payment,  to  procure  admission  and  to  surrender  a  copyhold  estate,  and 
in  the  meantime  to  stand  seised  in  trust  for  the  mortgagee.  A  primary 
mortgage  of  both  estates ;  and  the  freehold  not  first  applicable. 

Copyhold  estates  not  liable  to  debts  farther  than  subjected. 

In  these  causes  the  usual  decree  was  made  for  an  account  of 
what  was  due  to  the  plaintiff  Aldrich,  a  simple-contract  creditor 
of  the  intestate  John  Cooper,  and  all  other  the  creditors ;  and, 
in  case  the  creditors  by  specialty  should  exhaust  any  part  of  the 
personal  estate,  it  was  declared,  that  the  simple-contract  creditors 
were  entitled  to  stand  in  their  place,  &c. 

The  Master's  report  stated,  that  the  testator  died  seised  of 
freehold  estates  of  inheritance,  subject  to  a  mortgage  made  by 
the  intestate  by  indentures,  dated  the  6th  of  October,  1791,  for 
1,8002. ;  by  which  indentures  also  for  better  securing  the  pay- 
ment he  covenanted  with  the  mortgagee  to  procure  himself  to  be 
admitted  to  copyhold  estates,  and  that  he  would  surrender  them 
to  the  mortgagee ;  and  that  until  such  surrender  he  would  stand 
seised  of  the  premises  in  trust  for  the  mortgagee. 

The  intestate  died  in  June,  1792 ;  not  having  been  admitted  to 
the  copyhold  estates ;  leaving  five  sisters  his  co-heiresses  at  law ; 
who  in  September,  1792,  were  admitted  to  the  copyhold  estates 

t  Be  Athill  (1880)  16  Ch.  Div.  211 ;  Wehb  v.  Smith  (1885)  30  Ch.  D.  192. 
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as  co-heiresses  of  the  intestate;  and  immediately  afterwards 
sorrendered  to  the  mortgagee  for  securing  what  was  due  upon 
the  mortgage  and  two  bonds  by  the  intestate  to  the  mortgagee. 
The  widow  of  the  intestate  took  out  administration ;  and  paid 
out  of  the  personal  estate  767Z.  in  part  of  the  mortgage  and 
bonds.  The  personal  estate  being  exhausted,  when  the  cause 
came  on  for  farther  directions,  a  question  arose,  whether  the 
creditors  by  simple  contract  were  entitled  to  stand  in  the  place 
of  the  specialty  creditors  in  respect  of  what  they  had  drawn  from 
the  personal  estate  against  the  copyhold  as  well  as  the  freehold 
estates. 

Mr.  Romillyy  for  the  plaintiff,  said,  that,  if  the  question  as 
against  the  copyhold  estate  could  be  considered  open,  the 
principle  is,  that,  where  a  creditor,  who  has  two  funds,  chooses 
to  resort  to  the  only  fund,  upon  which  other  creditors  can  go, 
they  shall  stand  in  his  place  for  so  much  against  the  fund,  to 
which  they  otherwise  could  not  have  access :  but  he  admitted, 
this  case  could  not  be  distinguished  from  Robinson  v.  TongeA 

Mr.  Piggott,  for  the  co-heiresses,  relied  upon  the  circum- 
stance, that  the  only  act  as  to  the  copyhold  estate  was  the 
covenant  for  farther  security  to  be  admitted  and  to  surrender  to 
the  mortgagee,  and  in  the  meantime  to  stand  seised  in  trust  for 
him ;  shewing  the  intention,  that  the  freehold  estate  should  be 
first  applied,  as  the  primary  fund :  the  copyhold  being  only  a 
subsidiary  security. 

The  Lord  Chancellor: 

The  words  "  for  better  securing  the  payment "  are  not  thrown 
in  for  the  purpose  of  making  the  freehold  estate  applicable  first : 
but  the  common  form  of  a  mortgage  of  freehold  and  copyhold 
estates  is  to  make  the  freehold  liable,  with  a  covenant  to 
surrender  the  copyhold,  in  order  to  save  the  fine. 

It  is  necessary  to  look  into  the  case  that  has  been  cited. 
Freehold  estates  are  not  assets  for  simple-contract  debts ;  and  I 
should  have  thought,  the  same  reasoning,  that  governs  that  case, 
would  have  applied  to  this. 

t  Stated  ia  Mr.  Ck)x'8  note,  1  P.  Wms.  680,  5th  edit. 
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Mr.  Romilly  and  Mr,  Stratford^  for  the  plaintiffs : 

The  case  before  Lord  Hardwicke  certainly  cannot  be  distin- 
guished from  this :  but  it  is  impossible  to  support  that  case  upon 
the  principles,  upon  which  the  Court  has  always  acted  as  to 
marshalling  assets.  That  case  is  not  reported  upon  this  point, 
except  in  Mr.  Cox's  note ;  though  it  is  in  several  books  upon 
others :  nor  has  the  point  been  before  the  Court  in  any  other 
case :  nor  the  ground  taken  by  Lord  Hardwicke  ever  acted  upon 
in  any  other  instance.  The  principle  as  to  marshalling  assets  as 
stated  in  Lanoy  v.  The  Duke  of  Athol:\  viz.,  that  if  a  creditor 
has  two  funds,  he  shall  take  his  satisfaction  out  of  that  fund, 
upon  which  another  creditor  has  no  lien.  If  it  is  sufiSicient  to 
say,  the  creditor  disappointed  had  no  claim  in  law  or  equity  upon 
the  fund,  that  would  be  an  answer  in  every  case.  In  the 
instance  of  a  simple-contract  creditor,  disappointed  by  the 
specialty  creditors  taking  payment  out  of  the  personal  estate,  he 
has  no  claim  in  law  or  equity  upon  the  real  estate.  So  a  legatee, 
where  the  creditors  exhaust  the  personal  estate,  has  no  claim  but 
what  the  testator  *gives  him.  In  Lanoy  v.  The  Duke  of  Athol 
the  case  is  put  of  a  mortgagor  of  two  estates  and  a  subsequent 
mortgage  of  one  of  them  to  another  person :  if  that  estate  is  in- 
sufiSicient  to  pay  both,  the  first  mortgagee  shall  be  compelled  to 
take  satisfaction  out  of  the  other  estate,  in  order  to  leave  to  the 
second  mortgagee  that,  upon  which  alone  he  can  go.  The  same 
argument  would  occur;  that  the  second  mortgagee  had  con- 
tracted only  for  a  security  upon  the  one  estate;  and  had  no 
claim  upon  the  other.  So  a  widow  is  entitled  to  her  parapher- 
nalia ;  though  not  against  creditors :  but  if  a  mortgagee  chooses 
to  take  them  in  satisfaction  of  his  debt  by  bond  or  covenant,  a 
court  of  equity  will  ascertain  the  value ;  and  make  her  a  creditor 
for  that  upon  the  mortgaged  estate ;  Tipping  v.  Tipping, I  Upon 
what  ground,  if  Robinson  v.  Tonge  is  right,  can  she  stand  as  a 
mortgagee  upon  the  real  estate  ?  The  distinction  is  clear,  upon 
Lutkins  v.  Leigh, %  and  Forrester  v.  Lord  Leigh y\\  that  the  Court 
will  marshal  for  legatees  against  a  descended  estate,  not  against 
a  devised  estate :  but  they  shall  stand  in  the  place  of  a  mortgagee 


t  2  Atk.  444,  Bee  p.  446. 
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for  what  he  takes  out  of  the  personal  estate.  It  would  be  very 
extraordinary,  if  the  Court  would  marshal  by  placing  a  legatee 
in  the  situation  of  a  mortgagee  against  the  copyhold  estate,  and 
would  not  do  that  for  creditors. 


Aldricu 
t, 
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and  Others. 


Mr.  Piggott  and  Mr,  Fonblanque,  for  the  defendants : 

These  are  the  copyhold  estates  of  an  intestate ;  no  intention 
demonstrated  to  subject  them  to  debts  by  any  testamentary  dis- 
position. They  are  not  assets  either  at  law  or  in  equity :  not 
liable  to  debts  farther  than  by  express  contract.  Robinson  v. 
Tonge  is  not  inconsistent  with  the  cases ;  considering  the  sub- 
jects to  which  they  apply.  ^Marshalling  is  confined  to  assets ; 
and  goes  no  farther  than  the  jurisdiction  over  them.  Copyhold 
estate  is  not  a  subject  of  that  jurisdiction;  specialty  creditors 
having  no  claim  upon  that ;  as  they  have  upon  freehold  estate ; 
which  therefore  is  marshalled.  The  distinction  is,  that  the 
specialty  creditors  have  resort  to  the  one  fund,  and  not  to  the 
other.  To  the  effect  of  making  the  copyhold  estate  bear  its 
proportion  of  the  mortgage  the  heir  is  bound  by  Robinson  v. 
Tonge :  but  the  Court  will  not  go  farther  than  to  prevent  an 
election  to  the  prejudice  of  other  claims  upon  the  freehold  estate. 
It  is  safer  to  adhere  to  a  case  so  precisely  in  point,  than  to  un- 
settle this  question,  after  such  a  length  of  time,  because  in  other 
cases  there  is  an  apparent  contrariety  of  principle.  There  is  no 
case,  in  which  that  has  been  brought  again  before  the  Court : 
much  less  has  that  authority  been  impugned.  In  all  the  cases, 
that  have  been  put,  the  Court  was  applying  the  principle  of  mar- 
shalling assets.  That  phrase  implies  an  equitable  arrangement 
of  two  funds  of  the  description  of  assets.  This  sort  of  case  must 
have  arisen  repeatedly ;  and  yet  there  is  no  instance  of  a  deter- 
mination the  other  way;  which  is  evidence  of  the  general 
understanding. 

Mr.  Romilly,  in  reply : 

Robinson  v.  Tonge  is  certainly  a  very  great  authority  :  but  it 
is  to  be  observed,  that  it  was  decided  soon  after  Lord  Hardwicke 
got  the  Great  Seal;  and  as  to  the  length  of  time  and  the 
acquiescence  under  it,  for  seventy  years,  during  sixty  years  of 
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that  time  it  was  utterly  unknown.  Mr,  Cox,  when  he  published 
his  first  edition  of  Peere  Williams  had  not  found  that  case ;  and 
it  was  not  published  till  1793.  There  is  no  instance  of  its  having 
been  admitted  or  cited  as  an  authority.  No  case  corresponding 
with  it  can  be  found:  neither  can  I  shew  one  over-ruling  it. 
There  is  complete  silence  on  both  sides :  but  that  is  in  favour 
of  the  plaintiff;  as  it  is  not  probable,  that  a  note  would  be  taken 
of  a  decision  establishing  *no  new  doctrine  ;  but  merely  following 
an  established  rule.  So  it  must  be  supposed,  there  have  been 
manj?  instances  of  marshalling  against  copyhold  estate.  It  is 
objected  that  marshalling  is  merely  a  distribution  of  the  different 
assets  by  such  an  arrangement  as  will  satisfy  all  the  creditors ; 
and  that  copyhold  estate  is  not  assets.  But  that  which  is  called 
marshalliQg,  is  merely  that  rule  with  respect  to  the  two  funds, 
stated  by  Lord  Hardwicke  in  Lanoy  v.  Tlie  Duke  of  Atlwl ;  and 
is  called  marshalling  assets  merely  as  being  generally  applied 
to  a  case  of  assets.  But  the  doctrine  is  applied  to  other  cases ; 
where  the  parties  are  living  ;  as  the  case,  mentioned  in  Lanoy  v. 
The  Duke  ofAthol,  of  the  two  mortgages.  So,  where  the  Crown 
by  an  extent  has  taken  a  mortgaged  estate ;  and  deprived  the 
mortgagee  of  his  security,  the  Court  of  Exchequer  has  mar- 
shalled in  his  favour  by  letting  him  stand  in  the  place  of  the 
Crown  upon  other  funds,  not  comprised  in  his  mortgage. 
Another  instance  is  the  case  of  a  surety ;  who  is  put  in  the  place  of 
the  creditor  against  the  other  securities ;  though  he  has  no  charge 
against  them.  That  is  the  common  equity :  Tynt  v.  Tynt;\  and 
Deering  v.  Lord  Winchel8ea\\  in  which  each  surety  had  given  a 
distinct  security.  The  same  principle  is  applied  in  all  these  cases. 
But  can  these  copyhold  estates  be  said  in  any  just  sense  not  to 
be  assets  ?  In  other  cases  the  Court  does  not  proceed  against 
assets.  Beal  estate  is  not  assets  for  pa^noaent  of  simple-contract 
debts.  It  must  be  contended,  that  even  if  the  debtor  makes  the 
copyhold  estate  assets,  the  Court  cannot  marshal.  Suppose  he 
surrendered  to  the  use  of  his  will ;  and  devised  it  for  payment  of 
specialty  debts ;  can  there  be  a  doubt  that  *if  the  specialty 
creditors  chose  to  take  satisfaction  out  of  the  personal  estate,  the 
simple-contract  creditors  would  be  put  in  their  place?    Why. 

t  2  P.  Wms.  542.  J  In  the  Court  of  Exchequer. 
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should  they  not  then,  where  he  has  made  the  copyhold  estate  a 
fond  for  the  payment  of  this  debt  by  his  deed  ? 

The  Lord  Changellob: 

I  cannot  yet  find  this  case  among  Lord  Hardwicke's  notes.  I 
feel  it  to  be  my  duty  to  understand  the  principle  of  the  case, 
before  I  confirm  it ;  or  to  decide  against  it  upon  a  principle, 
stated  from  this  place,  so  clear,  that  there  can  be  no  doubt  upon 
it.  I  was  surprised  at  the  case  when  it  was  stated.  Suppose 
there  was  no  freehold  estate,  but  there  was  a  copyhold  estate, 
which  the  owner  had  subjected  to  a  mortgage,  and  died.  It  is 
clear,  the  mortgagee  having  two  funds  might,  if  he  pleased, 
resort  to  the  copyhold  estate.  But  would  this  Court  compel  him 
to  resort  to  it?  If  so,  the  Court  marshals  by  the  necessary 
consequence  of  its  act.  If  the  Court  would  not  compel  him,  is  it 
not  clear,  that  it  is  purely  matter  of  his  will,  whether  the  simple- 
contract  creditors  shall  be  paid,  or  not  ?  That  at  least  contra- 
dicts all  the  authorities,  that  if  a  party  has  two  funds  (not 
applying  now  to  assets  particularly)  a  person  having  an  interest 
in  one  only  has  a  right  in  equity  to  compel  the  former  to  resort 
to  the  other  ;  if  that  is  necessary  for*  the  satisfaction  of  both.  I 
never  understood  that  if  A.  has  two  mortgages,  and  B.  has  one, 
the  right  of  B.  to  throw  A.  upon  the  security,  which  B.  cannot 
touch,  depends  upon  the  circumstance,  whether  it  is  a  freehold 
or  a  copyhold  mortgage.  It  does  not  depend  upon  assets  only  : 
a  species  of  marshalling  being  appUed  in  other  cases,  though 
technically  we  do  not  apply  that  term  except  to  assets.  So, 
where  in  bankruptcy,  the  Crown  by  extent  lajdng  hold  of  all  the 
property,  even  against  creditors  the  Crown  has  been  confined  to 
such  property  *as  would  leave  the  securities  of  incumbrancers 
efifectuaL  So,  in  the  case  of  the  surety,  it  is  not  by  force  of  the 
contract ;  but  that  equity,  upon  which  it  is  considered  against 
conscience,  that  the  holder  of  the  securities  should  use  them  to 
the  prejudice  of  the  surety ;  and  therefore  there  is  nothing  hard  in 
the  act  of  the  Court,  placing  the  surety  exactly  in  the  situation  of 
the  creditor.  So,  a  surety  may  have  the  benefit  of  a  mortgage  of  a 
copyhold  estate,  exactly  as  of  freehold.  It  is  very  difficult  to  recon- 
cile this  with  the  principle  of  all  those  cases  between  living  persons. 
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So  also  in  a  case,  ^hich  this  Court  calls  a  just  distribution  of 
the  effects  of  a  deceased  person,  a  simple-contract  creditor  haet 
no  manner  of  hold  upon  the  freehold  estate.    How  then  is  he 
allowed  in  this  Court  effectually  to  apply  it  for  his  satisfaction  ? 
Not  upon  the  ground  that  it  is  assets,  either  by  will,  or  by 
contract  inter  vivos ;  but  upon  the  ground  that  the  specialty  or 
mortgage  creditor  having  two  funds  shall  not  by  his  will  resort 
to  that,  by  going  to  which  he  will  disappoint  as  just  a  creditor ; 
who  cannot  resort  to  any  other.     The  principle  in  some  degree 
is,  that  it  shall  not  depend  upon  the  will  of  one  creditor  to 
disappoint  another.    Then  what  is  the  distinction  as  to  the  copy- 
hold estate?     The  question  is,   whether  the  debtor  has  not 
subjected  the  copyhold  estate  to  the  extent  of  the  mortgage 
imposed  upon  it ;  whether  he  has  not  decided,  that  his  property 
to  that  extent  shall  be  liable  to  some  debt ;  and  the  Court  will 
extract  this  farther  principle ;  that  a  creditor,  who  can  make  it 
liable  to  that  extent,  shall  not  by  his  will  defeat  another ;  the 
former  having  two  funds ;  the  latter  only  one.    The  principle 
is  farther  demonstrated  by  the  cases  of  contracts  by  specialty, 
that  do  not  affect  the  real  estate ;  as  a  bond,  not  mentioning 
heirs:    there,    according    to    Lord    Hardwicke,    there    is    no 
marshalling,  as  there  *are  not  two  funds ;  and  therefore  no  one 
is  disappointed  by  the  option  of  another  ;  the  act  of  the  creditor's 
will  necessarily  originating  out  of  the  security  he  has.    Robinson 
V.  Tonge  to  a  certain  degree  relieves  simple-contract  creditors. 
The  estate  is  charged  expressly  with  the  payment  of  that  debt ; 
and  therefore,  if  the  freehold  and  copyhold  estates  go  to  different 
heirs,  that  charge  is  the  foundation  for  this  Court's  applying  the 
principle  of  contribution ;  not  because  it  is  assets;  but  because  it 
is  charged,  not  being  assets.     The  effect  of  that  as  to  simple- 
contract  creditors  is,  that  resort  may  be  given  to  them  upon  the 
unexhausted  part  of    the    freehold    estate;    as    the  specialty 
creditors  are  to  a  certain  degree  thrown  upon  the  copyhold. 


1802. 
Jke.  10. 


The  Lord  Chancellor  : 

I  have  looked  into  every  book ;  and  can  find  nothing  material 
upon  this  point  either  in  print  or  manuscript.  No  book  notices^ 
that  there  was  any  such  point  in  Robinson  v.  Tonge :  but  it  is 
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clear  from  the  Begister's  book  by  the  arrangement  of  the  decree, 
that  the  point  mast  have  occurred.  The  specialty  creditors 
insisted,  that  they  had  a  right  to  have  the  whole  copyhold  estate 
appUed  to  the  mortgage,  in  order  to  leave  the  freehold  estate  as 
assets  for  debts.  Upon  that  case,  if  that  decision  had  not  been 
made,  I  should  have  thought  they  would  have  had  that  right.  I 
cannot  conceive  the  principle,  upon  which  that  decision  stands. 
Mr.  Cox  had  it  from  a  book  of  Lord  Redesdale's,  a  note  book  of 
Sir  Thomas  Sewell;  who,  I  have  no  doubt,  took  the  note  himself; 
and  preserved  it  as  a  special  case.  No  case  therefore  can  be 
entitled  to  more  respect.  The  difficulty  is  this.  Suppose  the 
personal  estate  to  be  1,500!.,  and  simple  contract  debts  to  that 
value,  and  a  mortgage  of  that  amount  upon  freehold  and  copy- 
hold estates.  The  mortgagee,  *if  he  pleases  may  call  for  pay- 
ment out  of  the  estate  pledged.  It  is  clear,  if  no  third  persons 
are  concerned,  the  Court  would  arrange  between  the  two  estates, 
if  they  went  to  different  persons.  In  that  case,  if  no  third 
persons  were  concerned,  and  the  estates  were  of  equal  value,  that 
som  would  be  divided  between  them ;  and  the  simple-contract 
creditors  would  receive  the  whole  personal  estate.  If  the  mort- 
gagee chose  to  exhaust  the  whole  personal  estate,  the  conse- 
quence, if  that  doctrine  is  right,  is,  that  the  simple-contract 
creditors  would  stand  in  his  place  against  the  freehold  estate  at 
least  for  the  proportion  of  the  mortgage  that  estate  ought  to  bear. 
Why?  That  is  not  the  act  of  the  testator,  nor  of  the  law. 
There  is  no  more  a  lien  for  them  upon  the  freehold  estate  than 
upon  the  copyhold.  But  the  Court  has  said,  and  the  principle 
is  repeated  very  distinctly  in  The  Attomey-Oeneral  v.  TyndaU^\ 
that  if  a  creditor  has  two  funds,  the  interest  of  the  debtor 
shall  not  be  regarded,  but  the  creditor  having  two  funds  shall 
take  to  that,  which,  paying  him,  will  leave  another  fund  for 
another  creditor.  If  that  is  so  as  to  simple-contract  creditors, 
having  no  connection  with  the  freehold  estate,  except  that 
principle  of  equity,  why  is  not  the  same  principle  to  apply  to 
copyhold  estate  ?  Copyhold  estate  is  not  chargeable  with  debts  : 
neither  is  freehold  estate  charged  with  simple-contract  debts : 
but  this  copyhold  estate  is  expressly  charged  with  a  debt ;  and  if 
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freehold  estate    is  applied    to  simple-contract  debts,   because 
charged  with  another  debt,  why  is  not  copj'hold  estate  ? 

The  Lobd  Ghancellob: 

This  instrument,  as  far  as  it  respects  the  copyhold  estate,  is 
certainly  an  inaccurate  security  ;  for  the  mortgagor,  *covenant- 
ing  to  procure  himself  to  be  admitted  and  to  surrender,  and  in 
the  mean  time  to  stand  seised  to  the  use  of  the  mortgagee,  not 
being  himself  admitted,  could  not  with  propriety  be  said  in  the 
mean  time  to  stand  seised ;  as  after  admission  in  a  sense  he  might. 
The  effect  of  the  deed  is  an  agreement  in  equity  pledging  the 
copyhold  estate  for  the  payment  of  that  sum  together  with 
the  freehold  estate ;  and  I  state  it  in  these  terms ;  as  I  do 
not  understand  it  to  be  an  instrument  of  mortgage  of  the  free- 
hold estate,  with  no  more  than  a  covenant,  that  if  the  freehold 
estate  should  be  deficient,  the  copyhold  should  be  a  security  in 
aid  :  but  I  look  upon  it  as  giving  the  mortgagee  a  legal  estate  in 
the  freehold,  and  an  equitable  estate  in  the  copyhold ;  thereby 
giving  him  recourse  to  two  funds  for  the  payment  of  his  debt. 

The  question  is,  whether  for  the  sake,  if  it  is  necessary,  of 
discharging  the  debts,  and  particularly  the  simple-contract  debts, 
of  the  mortgagor  the  Court  will  go  farther  than  it  appears  to 
have  done  in  a  case,  which  I  found,  I  confess  very  much  to  my 
surprise,  in  Mr.  Cox's  note.  I  never  had  heard  of  it  before.  I 
do  not  find  either  in  print  or  manuscript,  that  it  has  found  its 
way  to  the  notice  of  the  public,  except  through  the  channel  from 
which  Mr.  Cox  derived  his  information.  There  is  no  other  note 
of  it.  Yet  there  is  no  doubt  of  the  authenticity  of  that  note ;  for 
Mr.  Cox  has  in  this,  as  in  all  other  cases,  (which  makes  his  work 
of  so  much  value  in  the  library  of  a  lawyer,)  examined  the 
Register's  book ;  which  corresponds  with  the  note.  At  the  same 
time  no  notice  is  taken  of  that  case  or  any  other  of  that  date  in 
Lord  Habdwickb's  notes.  In  fact  however  the  records  of  the 
Court  prove,  that  there  was  such  a  case.  I  understand  by  the 
note,  that,  there  being  no  fund  but  the  freehold  and  copyhold 
estates,  and  the  ^mortgage  creditor  having  both  those  estates  in 
his  mortgage,  it  was  desired  that  equity,  in  order  to  satisfy  the 
specialty  creditors,  would  require  him  to  take  his  satisfaction 
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oat  of  the  copyhold  estate  alone.  The  principle  stated  by  the 
Court  in  answer,  that  copyhold  estates  are  not  liable  either  in 
law  or  equity  to  the  testator's  debts  farther  than  he  subjected 
them  thereto,  is  undeniably  true.  But  the  question  is,  how  it  is 
to  be  applied  when  the  testator  has  by  contract  subjected  his 
copyhold  estate  to  the  whole  of  the  debt ;  though  at  the  same 
time  subjecting  an  estate  of  another  species  also  to  the  whole 
debt.  I  understand  the  opinion  of  the  Court  to  have  been,  con- 
sidering it  a  due  application  of  the  principle  stated  by  Mr.  Cox, 
that  none  of  the  rules  subject  any  fund  to  a  claim,  to  which  it 
was  not  before  subject,  but  they  only  take  care  that  the  election 
of  one  claimant  shall  not  prejudice  the  claims  of  others,  that 
there  were  a  freehold  and  copyhold  estate,  both  Uable  to  the 
whole  mortgage  by  the  contract  and  act  of  the  testator  in  his 
life;  that  though  the  specialty  creditors  could  not  be  wholly 
paid,  unless  the  mortgage  was  thrown  upon  the  copyhold  estate, 
to  the  intent  that  the  freehold  might  be  open  to  the  specialty 
creditors,  yet  the  copyhold  should  only  bear  its  proportion  :  that 
is,  that  a  value  should  be  set  upon  each  estate;  and  if  that 
distribution  of  the  two  funds  left  any  specialty  creditors  unpaid, 
they  must  abide  by  the  loss.  It  is  quite  clear,  this  case  is  by  no 
means  a  due  application  of  that  principle,  stated  by  Mr.  Cox. 
Both  the  copyhold  and  the  freehold  estates  were  before  subject 
to  the  claim;  and  the  converse  of  that  proposition  seems  in 
some  degree  to  follow  from  making  the  election  of  the  mortgagee 
determine  how  far  the  specialty  creditors  shall  or  shall  not  be 
paid. 

I  have  had  an  opportunity  of  communicating  with  Lord 
Bkdesdale  upon  this  case ;  and  have  his  Lordship's  authority  to 
say  that  he  can  reconcile  it  with  no  principle ;  that  it  was  as 
great  a  surprise  upon  him,  as  it  was  upon  me ;  and  he  considers 
it  as  a  case  standing  altogether  by  itself,  and  not  reconcileable 
to  the  principles  which  govern  the  Court  in  a  great  variety  of 
other  instuices.  I  have  also  the  full  concurrence  of  Lord 
Bsdbsdalb's  opinion,  that  he  would  not  determine  according  to 
that  authority.  Li  the  consideration  of  this  subject  the  word 
''assets"  has  been  very  frequently  used.  But  when  you  come 
to  look  at  the  ease  of  marshalling,  though  the  term  so  frequently 
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occurs,  the  operation  is  upon  the  principle  that  the  party  has  a 
doable  fund.    It  is  said,  copyhold  estate  is  not  assets.     Clearly 
it  is  not  assets  for  specialty  debts :  not  even  for  the  debts  of  the 
Crown.    But  is  freehold  estate  assets  for  simple-contract  debts  ? 
It  is  not  either  in  law  or  equity.    Upon  what  ground  then  does  the 
Court  say,  in  given  cases  simple-contract  debts  shall  be  paid  out 
of  the  real  estate  ?    Not  upon  the  ground  of  assets ;  but  upon 
this ;    that,  not  every  creditor  having  a  pledge  of  land,  but  a 
specialty  creditor,  has  a  double  fund  to  resort  to.    There  may  be 
a  mortgage,  for  instance,  where  the  instrument  in  none  of  its 
parts  or  obligations  would  afifect  the  heir.     Though  he  has  a 
pledge  of  the  land  it  is  not  as  assets,  or  as  a  specialty  creditor. 
But  if  he  has  a  bond,  or  a  covenant  in  the  deed,  he  is  a  specialty 
creditor  ;  whose  demand  after  the  death  of  the  mortgagor  would 
affect  the  heir.    In  that  case  then  the  Court  says,  as  that  specialty 
creditor  by  his  specialty  contract  can  affect  the  land,  he  has  two 
funds ;  the  freehold  and  the  personal  estate ;  and  he  shall  not 
by  his  election  disappoint  the  natural  and  moral  equity  of  the 
creditor  by  simple  contract  to  be  paid  out  of  the  single  fund, 
which  his  debt  affects.     *The  simple-contract  creditor  therefore 
has  no  more  in  law  any  claim  against  the  freehold  estate  than 
the  specialty  creditor  in  Robinsoti  v.  Tonge  had  upon  the  copy- 
hold estate.    But  in  the  former  case  the  Court  has  said,  the 
caprice  or  election  of  a  bond  creditor  shall  not  operate  to  the 
prejudice  of  the  simple-contract  creditor ;   and  how  can  a  due 
application  of  that  principle  be  made,  if  it  is  not  applied,  where 
the  specialty  creditor  has  a  claim  against  the  freehold  estate,  but 
not  against  copyhold  estate  as  any  creditor  of  any  sort,  but  both 
estates  being  pledged  and  made  a  double  fund  by  the  act  and 
deed  and  contract  of  the  mortgagor. 

Suppose  another  case  :  two  estates  mortgaged  to  A. ;  and  one 
of  them  mortgaged  to  B.  He  has  no  claim  under  the  deed  upon 
the  other  estate.  It  may  be  so  constructed,  that  he  could  not 
affect  that  estate  after  the  death  of  the  mortgagor.  But  it  is  the 
ordinary  case  to  say  a  person  having  two  funds  shall  not  by  his 
election  disappoint  the  party  having  only  one  fund ;  and  equity, 
to  satisfy  both,  will  throw  him,  who  has  two  funds,  upon  that, 
which  can  be  affected  by  him  only ;  to  the  intent  that  the  only 
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fund,  to  which  the  other  has  access,  may  remain  clear  to  him. 
This  has  been  carried  to  a  great  extent  in  bankruptcy ;  for,  a 
mortgagee,  whose  interest  in  the  estate  was  affected  by  an  extent 
of  the  Grown,  has  found  his  way,  even  in  a  question  with  the 
general  creditors,  to  this  relief;  that  he  was  held  entitled  to 
stand  in  the  place  of  the  Crown  as  to  those  securities,  which  he 
could  not  affect  per  directum,  because  the  Grown  affected  those  in 
pledge  to  him.    Another  case  may  be  put;  that  a  man  died 
having  no  fund  but  a  freehold  and  a  copyhold  estate ;  that  they 
were  both  comprehended  in  a  mortgage  to  A. ;  and  the  freehold 
estate  only  was  mortgaged  to  B. ;   and  that  B.  was  not  only  a 
mortgagee  of  the  ^freehold  estate,  but  also  a  specialty  creditor 
by  a  covenant  or  a  bond.    In  that  case,  as  well  as  in  this,  it 
might  be  said,  the  mortgagee  of  both  estates  might,  if  he  thought 
proper,  apply  to  the  freehold  estate,  and  exhaust  the  whole 
value  of  it.    The  other  would  then  stand  as  a  naked  specialty 
creditor ;  the  fund  being  taken  out  of  his  reach  ;  and  there  is  no 
doubt,  that,  being  both  a  specialty  creditor  and  a  mortgagee  of 
the  freehold  estate,  but  not  having  any  claim  as  mortgagee  upon 
the  copyhold  estate,  the  same  arrangement  would  take  place, 
that  he  in  equity  shall  throw  the  prior  incumbrancer  upon  the 
estate,  to  which  the  other  has  no  resort. 

The  cases  with  respect  to  creditors  and  other  classes  of 
claimants  go  exactly  the  same  length.  In  the  cases  of  legatees 
against  assets  descended  a  legatee  has  not  so  strong  a  claim  to 
this  species  of  equity  as  a  creditor.  But  the  mere  bounty  of  the 
testator  enables  the  legatee  to  call  for  this  species  of  marshalling; 
that,  if  those  creditors,  having  a  right  to  go  to  the  real  estate 
descended  will  go  to  the  personal  estate,  the  choice  of  the 
creditors  shall  not  determine,  whether  the  legatees  shall  be  paid, 
or  not.  That  in  some  measure  is  upon  the  doctrine  of  assets  ; 
but  with  relation  to  the  fact  of  a  double  fund.  Both  are  in  law 
liable  to  the  creditors ;  and  therefore  by  making  the  option  to  go 
against  the  one  they  shall  not  disappoint  another  person,  who 
the  testator  intended  should  be  satisfied.  That  is  not  so  strong 
as,  where  it  is  not  bounty,  but  the  party  has  by  his  own  act  in 
his  life  made  liable  to  the  whole  of  the  debt  a  copyhold  estate, 
not  in  law  liable ;  and  who  having  also  a  freehold  estate  must  be 
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understood  to  mean,  that  the  freehold  estate  shall  be  liable 
according  to  law  to  his  specialty  debts. 

The  case  is  exactly  the  same  with  reference  to  the  distinction 
taken,  that,  where  lands  are  specifically  devised,  the  legatees 
shall  not  stand  in  the  place  of  the  creditors  against  the  devisees ; 
for  that  is  upon  the  supposition,  that  there  is  in  the  will  as 
strong  an  inclination  of  the  testator  in  favour  of  a  specific  devisee 
as  a  pecuniary  legatee;  and  therefore  there  shall  be  no  mar- 
shalling. But  if,  though  specifically  devised,  the  land  is  made 
subject  to  all  debts,  that  distinguishes  the  case ;  for  there  is  a 
double  fund  ;  and  as  by  that  denotation  of  intention  the  creditor 
has  a  double  fund,  the  land  devised  and  the  personal  estate,  he 
shall  not  disappoint  the  legatee.  The  case  is  also  the  same, 
where,  instead  of  the  case  of  a  mere  specialty  creditor,  the  land 
specifically  devised  is  subject  to  a  mortgage  by  the  testator ;  as 
in  Lutkim  v.  Leigh  :  f  there  he  shall  not  disappoint  the  legatee. 
So  the  case  of  Paraphernalia  is  very  strong  for  this  proposition  ; 
that,  wherever  there  is  a  double  fund,  though  this  Court  will  not 
restrain  the  party,  yet  he  shall  not  so  operate  his  payment  as  to 
disappoint  another  claim,  whether  arising  by  the  law  or  by  the 
act  of  the  testator. 

The  conclusion  therefore  is,  that  the  case  of  Robinson  v.  Tonge 
is  not  reconcileable  with  the  general  classes  of  cases ;  and  there- 
fore, if  it  is  necessary  for  the  payment  of  the  creditors,  that  the 
mortgagee  should  be  compelled  to  take  his  satisfaction  out  of  the 
copyhold  estate,  if  he  takes  it  out  of  the  freehold,  those,  who  are 
thereby  disappointed,  must  stand  in  his  place  as  to  the  copyhold 
estate. 

t  For.  54. 
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CAETWEIGHT  v.   GEEEN-f  isw. 

(8  Ve86y,  405—410 ;  8.  C.  2  Leach,  952.)  ^^'  17. 

A  barean  deliyered  for  the  puipose  of  repairs  to  a  person,  who  dis-  190^ 

eoyered  money  in  a  secret  drawer;  which  he  oonyerted  to  his  own  use.       ^P"**"* 
This  amounts  to  a  felony ;  and  upon  that  ground  a  demurrer  to  a  bill  of  Eldov,  L.  C» 
discovery  was  allowed.  r  405  1 

A  married  woman  may  demur  to  a  disooyery,  that  may  subject  her        ^       ^ 
husband  to  a  charge  of  felony. 

To  constitute  felony  breach  of  trust  is  not  suflBcieni  There  must  be  a 
felonious  taking.  But  that  ib  satisfied  by  an  act  not  warranted  by  the 
purpose,  for  which  the  property  was  deliyered. 

The  bill  stated,  that  Ann  Cartwright  died  possessed  of  a 
bureau;  in  a  secret   part  of  which   she   had  concealed  900 
guineas  in  specie.    After  her  death  *Bichard  Cartwright,  her      [*406] 
personal  representative,  lent  the  bureau  to  his  brother  Henry ; 
vfho  took  it  to  the  East  Indies;    and  brought  it  back:   the 

contents  remaining  still  undiscovered.    It  was  then  sold  to 

Pick  for  three  guineas ;  who  delivered  it  to  the  defendant  Green, 
a  carpenter,  for  the  purpose  of  repairing  it.  Green  employed  a 
person,  named  Hillingworth,  who  found  out  the  money;  and 
received  a  guinea  for  his  trouble ;  and  the  whole  sum  of  900 
guineas  was  possessed  by  the  three  defendants  Green,  his  wife,  and 
Elizabeth  Sharpe,  who  secreted  and  converted  it  to  their  own  use.   . 

This  bill  charging  all  these  circumstances,  and  that  Green 
paid  his  debts,  and  bought  stock,  for  which  he  had  no  other 
means  except  the  money  found  in  the  bureau,  prayed  a  discovery ; 
stating,  that  the  plaintiff  Cartwright,  had  brought  an  action  as 
personal  representative  of  Ann  Cartwright.  Dick  joined  in  the 
biU  as  a  plaintiff ;  but  did  not  set  up  any  claim  to  the  money  on 
his  own  account. 

The  three  defendants  demurred;  stating  as  the  ground  of 
demurrer,  that  the  discovery  sought  may  subject  the  defendanta 
to  criminal  punishment. 

Mr.  Harty  in  support  of  the  demurrer : 

This  bureau  was  trusted  to  the  defendant  Green  for  the 
specific  purpose  of  repairs.    Therefore  the  allegation  of  opening 

t  Merry  v.  Oreen,  7  M.  &  W.  623,      66,   63  L.  T.  773 ;  Beg.  v.  Flowers 
10  L.  J.  M.  0.  154 ;  Beg.  v.  AshweU      (1886)  16  Q,  B.  D.  643. 
(1886)  16  a  B.  D.  190,  56  L.  J.  M.  G. 
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Cabtwbight  the  drawer  and  taking  the  money  amounts  to  a  charge  of  a 
Obesn.  felonious  taking ;  as  in  the  case  of  a  common  carrier,  breaking 
open  a  parcel,  and  taking  part  of  the  property  from  it ;  which  is 
a  felony.  Supposing  it  a  breach  of  trust  only,  there  is  another 
cause  of  demurrer,  as  to  the  wife  of  Green.  How  can  the 
evidence  of  ^feme  covert  be  used  against  her  husband,  to  charge 
him.     ♦    *    ♦ 

Mr.  RomiUy  and  Mr,  Hall^  in  support  of  the  bill : 

[  407  ]  This  case  is  very  distinct  from  that  of  a  bailee,  carrier,  <fcc. 

opening  and  taking  goods  delivered  for  some  special  purpose. 
This  bureau  was  delivered  by  Dick,  the  visible  owner  by  purchase, 
but  not  of  these  effects ;  supposing  himself  to  have  nothing  but 
.  the  bureau;  not  imagining  any  thing  was  contained  in  it. 
There  is  a  strong  distinction  in  point  of  morality  between  a 
delivery  of  goods  for  a  particular  purpose,  and  such  a  delivery  aa 
this,  without  knowing  it.  Green  might  take  out  the  money  with 
a  view  to  find  the  owner.  The  purpose  of  repair  required  him  to 
open  every  part  of  the  bureau.  The  finding  was  sufficient  infor- 
mation, that  Dick  was  not  the  owner.  It  was  like  finding,  and 
appropriating  property,  the  owner  of  which  was  not  known ; 
which,  though  done  animo  furandi,  is  unquestionably  not  a  felony 
according  to  Lord  HALB.f  If  this  can  be  considered  as  some- 
thing of  delivery,  yet,  it  would  not  amount  to  a  felony.  In  the 
case  of  a  horse  hired,  and  not  returned,  if  obtained  colourably 
with  a  view  to  the  conversion,  that  may  amount  to  felony :  but 
if  the  original  object  was  lawful,  as  for  a  journey,  the  subsequent 
conversion  is  not  a  felony.    ♦     ♦    ♦ 

[  *08  ]  Mr.  Hart,  in  reply : 

If  there  is  even  a  doubt,  whether  the  discovery  would  not  be 
sufficient  to  put  a  defendant  upon  his  trial  for  a  crime,  the  Court 
will  not  give  this  extraordinary  interposition ;  which  is  confijied 
to  cases  of  civil  remedy.  Dick  was  in  complete  possession  of 
this  bureau  and  its  contents :  a  possession  sufficient  to  sustain  a 
prosecution  for  felony.  Where  is  the  losing  and  finding  in  this 
case ;  which  are  relative  terms  ?    The  bill  states  applications  to 

t  Hale's  PI.  Cro.  61 ;  1  Hawk.  134. 
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the  defendant,  when  this  discovery  was  made ;  the  answer  to  Cabtwuobt 
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which  was  a  denial.  That  would  be  evidence  before  a  jury  as  to  qbeek. 
the  unlawful  purpose.  The  bill  represents  the  purpose  of  the 
delivery,  to  make  some  trifling  repairs ;  not  a  complete  repair ; 
making  it  necessary  to  search  every  part.  How  can  this  be  dis- 
tinguished from  the  case  of  a  bailee  or  carrier :  the  purpose  of 
delivery  being  specific ;  a  part  of  the  property  being  taken,  and 
severed ;  like  the  case  of  the  miller,  taking  part  of  the  com  out 
of  a  sack. 

The  Lobd  Chakcellob  : 

Finally  the  question  in  this  case  will  be,  whether  the  bill 
charges  a  felony,  or  not.  To  the  objection,  that  the  demurrer 
covers  too  much,  the  answer  is,  that  the  bill  is  in  aid  of  an 
miction ;  and  if  it  appears  upon  the  bill,  that  the  action  is  founded 
in  a  felony,  the  policy  of  the  law  requires,  that  the  Court  should 
not  give  the  discovery.  As  to  the  ground,  that  the  wife  being 
present  with  her  husband  could  not  be  punished,  and  therefore 
the  demurrer  is  bad,  because  all  three  joined,  the  answer  is, 
that  all  the  three  may  now  join  ore  tenxis  in  another  ground  of 
demurrer  ;  which  would  be  good,  viz.  that  the  *discovery  is  in  [  •io9  ] 
aid  of  an  action  ;  which,  if  founded  in  felony,  the  Court  cannot 
aid.  The  question  therefore  is  reduced  to  this ;  whether  the 
facts  stated  amount  to  felony  or  larceny :  upon  which  the  dis- 
tinctions are  so  extremely  nice  and  depend  upon  attention  to  so 
many  cases,  and  are  so  important  in  the  consequences,  that  I 
will  not  trust  myself  to  say  any  thing  upon  them,  until  I  have 
seen  all  the  cases,  and  consulted  several  of  the  Judges. 

The  Lobd  Chancellob  : 

This  case  involves  a  very  delicate  consideration  in  equity ;  for,  April  28. 
whatever  was  the  old  doctrine  as  to  larceny,  distinctions  have 
been  taken  in  late  cases,  which  make  it  frequently  the  subject  of 
very  nice  consideration,  whether  the  takirg  is  a  trespass  or  only 
a  breach  of  trust.!  I  have  looked  into  the  books;  and  have 
talked  with  some  of  the  Judges  and  others;   and  I  have  not 

t  See  Fear's  case  and  Semph*s  case,  Leach's  Cro.  Law,  213,  355 ; 

1  Hawk.  135. 


102  1808.    CH.    8  VESET,  409—410.  [b.b. 

Cabtwbioht  found  in  any  one  person  a  doubt,  that  this  is  a  felony.  To  con- 
Gbken.  stitute  felony  there  must  of  necessity  be  a  felonious  taking* 
Breach  of  trust  will  not  do.  But  from  all  the  cases  in  Hawkina 
there  is  no  doubt,  this  bureau  being  delivered  to  the  defendant 
for  no  other  purpose  than  repair,  if  he  broke  open  any  part, 
which  it  was  not  necessary  to  touch  for  the  purpose  of  repair, 
but  with  an  intention  to  take  and  appropriate  to  his  own  us& 
what  he  should  find,  that  is  a  felonious  taking  within  the  prin- 
ciple of  all  the  modern  cases ;  as  not  being  warranted  by  the 
purpose,  for  which  it  was  delivered.  K  a  pocket  book  containing 
bank  notes  was  left  in  the  pocket  of  a  coat  sent  to  be  mended, 
and  the  tailor  took  the  pocket  book  out  of  the  pocket  and  the 
notes  out  of  the  pocket  book,  there  is  not  the  least  doubt,  that  ia 
a  felony.  So,  if  the  pocket  book  was  left  in  a  hackney  coach,  if 
ten  people  were  in  the  coach  in  the  course  of  the  day,  and  the 
£♦410]  coachman  did  not  know,  to  which  of  *them  it  belonged,  he 
acquires  it  by  finding  it  certainly,  but  not  being  entrusted  with  it 
for  the  purpose  of  opening  it ;  and  that  is  a  felony  according  to 
the  modem  cases.  There  is  a  vast  number  of  other  cases* 
Those,  with  whom  I  have  conversed  upon  this  point,  who  are  of 
very  high  authority,  have  no  doubt  upon  it. 

This  demurrer  therefore  must  be  allowed.  Here  the  wife,  if 
the  act  was  a  felony  in  the  husband,  would  be  protected :  at  all 
events  she  could  not  be  called  upon  to  make  a  discovery  against 
her  husband;  and  the  third  defendant  is  directly  implicated* 
The  demurrer  therefore  is  good  as  to  all  the  defendants.   *   *   * 
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WEBSTER  V.  HALE.  im. 

(8  Veaey,  410-415.)  JtoylO.  1% 

Legacy  of  stock  in  trust  for  the  use  exclnsiye  right  and  property  of    BdU  Court, 
A. :  Imt  should  she  happen  to  die,  then  in  that  case  among  her  chil-   Oravt,  M.B. 
dren:  another  legacy  of  stock  to  A.,  to  be  paid  her  as  soon  as  possible,        r  4^0  1 
or  in  the  event  of  her  death  among  her  children :  another  legacy  of  stock 
to  B.,  and  in  case  of  her  death  among  her  children :  all  these  legacies 
held  absolate  in  the  respective  mothers. 

Leaning  against  specific  legacies.  Unless  specific,  interest  only  from 
the  end  of  a  year  after  the  testator's  death,  notwithstanding  a  direction 
to  pay  as  soon  as  possible. 

James  Findlat  by  his  will,  dated  the  18th  of  April,  1801,  after 
his  funeral  expenses  and  all  his  just  debts  should  be  paid,  in  the 
first  place  gave  and  bequeathed  to  his  executors  on  trust  the 
sum  of  8,0002.  stock,  in  the  5  per  cent.  Irish  fund  for  the  use 
exclusive  right  and  property  of  his  (|ear  sister  Clementina 
Webster :  but  should  Clementina  Webster  happen  to  die,  then 
in  that  case  the  above-mentioned  sum  of  8,000Z.  5  per  cent.  Lrish 
stock  was  to  be  divided  among  Clementina  Webster's  children  to 
each  of  them,  male  and  female,  in  equal  shares;  and  the 
testator  also  gave  and  bequeathed  to  his  sister  Clementina 
Webster  the  sum  of  *4,000Z.  in  the  8  per  cent.  Reduced  Stock,  [  *4ii  ] 
to  be  paid  to  her  as  soon  as  possible,  or  in  the  event  of  her  death 
the  said  sum  of  4,000{.  in  the  8  per  cent.  Beduced  Stock  was  to 
be  divided  among  the  children,  share  and  share  alike. 

The  testator  also  gave  and  bequeathed  to  his  sister  Helen 
Findlay,  the  sum  of  1,000/.  East  India  stock ;  and  in  case  of 
her  death  the  sum  of  1,000/.  East  India  stock  was  to  be  divided 
among  her  children,  share  and  share  alike.  The  testator  then 
gave  and  bequeathed  to  his  step-mother  Mrs.  James  Findlay, 
the  sum  of  2,000/.  8  per  cent.  Beduced  Stock,  to  be  paid  to  her 
as  soon  as  possible ;  and  to  be  entirely  at  her  own  disposal ;  and 
he  also  gave  and  bequeathed  Janet  Walker,  the  sum  of  1,000/.  in 
the  4  per  cent.  Stock ;  and  he  gave  several  specific  and  pecuniary 
legacies. 

The  bill  was  filed  by  Clementina  Webster,  Helen  Findlay,  and 
Janet  Simpson  formerly  Walker,  and  their  husbands  claiming 
their  respective  legacies  absolutely.  The  infant  children  of 
Webster  and  Findlay  were  defendants. 
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Webstbb  Mr.  RomiUy  and  Mr.  W.  Agar,  for  the  plaintifEs : 

Halb.  This  testator  using  contingent  words,  with  reference  to  the 

event  of  death,  mast  be  supposed  to  intend  some  period  of  time ; 
for  it  is  certain  all  men  must  die.     *    *     * 

[  412  ]  These  legacies  of  stock  carry  interest  from  the  death  of  the 

testator;  according  to  Maxwell  v.  WettenhaU.\ 

Mr.  Townshend  and  Mr.  Rawlins  for  the  children  of  the 
different  legatees  insisted,  that  the  respective  parents  were  only 
entitled  for  their  lives;  citing  Billings  v.  Sandom.l 

Mr.  Alexander,  for  the  executors : 

The  claim  of  interest  from  the  death  of  the  testator  must  be 
made  upon  the  ground,  that  these  legacies  of  stock  are  specific. 
But  that  is  in  opposition  to  all  the  cases ;  which  were  much 
considered  in  Simmons  v.  Vallance.^  In  Bronsdony.  Winter, \\ 
though  the  testator  had  precisely  the  sum  of  stock  bequeathed, 
yet  as  he  had  not  used  such  an  expression  as  ''  my  stock,"  &c.  it 
was  held  not  specific.  So  in  Kirhy  v.  Potter  %  words  much 
stronger  than  those  in  this  will  were  held  not  to  be  specific. 
The  circumstance,  that  the  testator  has  only  these  funds,  is 
immaterial.  The  intention  to  give  that  particular  fund  must 
[  *4i3  ]  ^appear  upon  the  will.  These  therefore  are  general  legacies ; 
and  interest  is  payable  only  from  the  end  of  a  year  after  the 
testator's  death. 

Mr.  Romilly,  in  reply.    *     *    * 

Thb  Master  of  the  Bolls  : 

The  cases  lean  very  much  against  holding  these  legacies  to  be 
specific ;  and  where  legacies  of  stock  are  determined  not  to  be 
specific,  the  value  is  always  directed  to  be  ascertained  at  the  end 
of  a  year.  The  old  dicta  have  been  overturned  by  the  modem 
cases ;  or  at  least  are  totally  neglected.  In  every  direction,  when 
once  it  is  ascertained  that  a  legacy  is  pecuniary,  the  interest  is 
given  from  the  end  of  a  year. 

t  2  P.  Wms.  26.  II  Amb.  57. 

X  1  Br.  C.  C.  393.  H  4  E.  E.  342  (4  Vee.  748). 

$  4  Br.  C.  C.  345. 


MaflX 
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The  Master  of  the  Bolls  :  Wxbstxb 

The  difficulty  in  all  such  cases  is  to  ascertain,  what  the  Hale. 
testator  intended  by  applying  words  of  contingency  to  an  event 
that  is  certain.  The  words,  taken  literally,  imply  doubt  as  to 
an  event,  of  which  no  doubt  could  be  entertained.  A  construction 
therefore  is  absolutely  necessary ;  either  that,  whenever  the  first 
legatee  dies,  the  other  shall  take ;  or  that,  if  the  first  is  pre- 
vented from  taking,  by  dying  in  the  life  of  the  testator,  the  other 
shall  be  substituted  for  him :  in  other  words,  whether  it 
means  an  interest  for  life  to  one,  with  remainder  to  the  others ; 
or  only,  that  in  case  the  one  does  not  take,  the  other  shall.  The 
first  consideration  is,  which  construction  the  words  ^naturally  [  •*!*  ] 
bear.  It  does  seem,  that  the  two  first  bequests  point  more  to  an 
alternative  disposition,  either  to  Mrs.  Webster,  or  to  her  children, 
than  to  a  bequest  in  succession,  first  to  her  and  afterwards  to 
her  children.  In  the  first  bequest  he  uses  words,  which  seem  to 
convey  an  intention  of  giving  her  the  absolute  property  in  the 
stock.  The  word  **  but "  is  disjunctive  and  adversative.  It 
opposes  one  case  to  another  ;  and  implies,  that  the  children  are  to 
take  in  an  event  different  from  that,  in  which  the  parent  is  to 
take.  In  making  the  second  bequest  to  the  same  sister,  of 
4,0002.,  a  different  stock,  he  directs  it  to  be  paid  to  her  as  soon 
as  possible,  or  in  the  event  of  her  death  to  be  divided  among  the 
children.  That  direction  for  payment  to  her  strongly  implies 
an  intention  to  make  it  her  entire  and  absolute  property  ;  and 
what  follows  is  again  a  disposition  in  the  alternative,  in  the 
sense,  in  which  I  understand  it,  when  following  words  conveying 
an  intention  to  give  absolutely;  in  the  event  of  the  mother 
being  incapable  by  her  death  of  taking  absolutely,  then  to  her 
children. 

The  other  bequest,  to  Mrs.  Findlay,  is  in  the  very  terms  of 
Lord  Douglas  v.  Chalmer ;  f  and  if  that  stood  alone,  I  should  be 
bound  to  the  same  construction.  But  if  the  testator  did  not 
mean  to  confine  Mrs.  Webster  to  an  interest  for  life  in  her  legacy, 
it  is  by  no  means  probable,  that  he  meant  to  confine  Mrs.  Find- 
lay,  his  other  sister,  to  the  receipt  merely  of  the  interest  of  her 

t  Explained  in  Cambridge  y.  Rous,  6  R.  B.  203  (8  Yes.  22). 
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V. 

Hale. 


[416] 


legacy.  There  are  hardly  two  clauses  of  this  will,  even  for  the 
same  thing,  conceived  in  the  same  manner.  I  think  therefore  it 
does  sufficiently  appear,  the  testator  meant  Mrs.  Webster  to  take 
absolutely,  if  at  all ;  and  I  cannot  from  this  very  slight  variation 
collect  a  contrary  intention  as  to  the  other  sister.  They  there- 
fore take  absolute  interests  in  all  the  three  legacies. 

Upon  the  other  question,  after  the  cases,  that  have  been  decided, 
it  is  impossible  to  say,  these  are  not  pecuniary  legatees :  and 
therefore  no  interest  is  to  be  given  upon  any  except  from  the  end 
of  twelve  months  from  the  death  of  the  testator.  The  direction 
as  to  one  to  pay  as  soon  as  possible  does  not  enable  me  to  say, 
the  executors  ought  to  have  paid  upon  the  very  day  after  the 
testator's  death  ;  nor  that  there  was  any  precise  day,  upon  which 
they  ought  to  have  paid  it. 


1808. 
May  4,  9, 11. 

Eldon,  L.C. 

[417] 


LOED  BEATBEOKE  v.  INSKTP.f 

(8  Vesey,  417—438.) 

By  a  devise  in  general  terms  a  trust  estate  will  pass ;  unless  an  inten- 
tion to  the  contrary  can  be  collected  from  expressions  in  the  will  or 
piu^ses  or  objects  of  the  testator. 

An  abstract  is  complete,  when  it  appears,  that  upon  certain  acts  done 
the  legal  and  equitable  estates  will  be  in  the  purchaser ;  though  long* 
before  the  title  can  be  completed.^ 

The  bill  was  filed  on  the  25th  of  November,  1802,  by  trustees 
under  an  Act  of  Parliament  for  the  sale  of  the  manor  and  estates 
at  Northall  in  the  county  of  Bedford,  to  obtain  a  specific  per- 
formance of  a  contract  entered  into  by  the  defendant ;  who  was 
the  purchaser  of  part  of  the  estates  by  auction  at  Garraway's  on 
the  Slst  of  August,  1802,  at  the  sum  of  5,900Z.  By  the  terms 
of  the  sale  the  remainder  of  the  purchase-money  beyond  the 
deposit  was  to  be  paid  on  or  before  the  12th  of  November,  1802, 
on  having  a  good  title ;  and  on  payment  of  the  remainder  of  the 
purchase-money  the  purchasers  were  to  have  proper  conveyances 
at  their  own  expense,  and  to  be  entitled  to  the  rents  from 
Michaelmas.    ♦    ♦    ♦ 


t  Bdliis  TrueU  (1877)  5  Ch.  D. 
604,  46  L.  J.  Gh.  353,  36  L.  T.  N.  S. 
644. 

X  [Note, — ^This  decision  has  no  ap- 


plication to  the  wills  of  testators 
dying  since  1881.  See  the  Convey- 
ancing Act,  1881,  44  &  45  Yiot.  c.  41, 
B.  30.] 
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[It  was  referred  to  the  Master  to  see,  whether  a  good  title       Loso 
could  be  made.    The  Master  reported  in  favour  of  the  title ;  and  «. 

the  plaintifffl  took  an  exception  to  the  report,  on  varioua  grounds.      ^^■^^^• 
The  only  objection  material  to  be  here  stated  was  that  the  legal 
estate  in  fee  is  not  vested  in  the  plaintifEis  by  the  conveyance 
executed  to  Lady  Alston. 

The  state  of  the  title  with  reference  to  this  objection  was  as 
fbUowB : 

Owen  Thomas  Bromsall  in  1730  devised  to  Sir  Rowland  Alston 
and  Edward  Sparhawke  and  their  heirs;  upon  trust  to  raise 
money  to  pay  his  debts,  and  to  settle  the  estates  remaining 
unsold  to  the  use  of  his  nephew  John  Robinson  for  life ;  with 
remainders  in  strict  settlement  as  therein  mentioned.] 

In  January,  1781,  the  testator  died.    ♦    ♦    ♦ 

The  objection  to  the  title  depended  upon  the  point,  whether  the  [  ^^^  ] 
l^al  estate  passed  to  Lady  Alston  *by  the  will  of  Sir  Rowland  [  *42i  ] 
Alston,  son  and  heir  of  the  surviving  trustee  under  the  will  of 
Owen  Thomas  Bromsall.  Sir  Rowland  Alston  by  that  will  gave 
and  devised  all  his  real  estates  whatsoever  and  wheresoever  unto 
his  wife,  the  said  Dame  Gertrude  Alston,  her  heirs  and  assigns 
for  ever ;  and  also  gave  all  his  personal  estate  and  effects  what- 
soever and  wheresoever  unto  his  said  wife  ;  appointing  her  and 
George  Brooks  executor  and  executrix. 

The  objection  being  taken,  that  the  legal  estate  did  not  pass 
by  the  will,  but  descended  to  the  heirs  at  law  of  Sir  Rowland 
Alston,  and  two  of  his  co-heirs  being  infants,  and  another  Skfeme 
covert,  an  application  was  made  under  the  statute  of  Queen 
Annet  for  a  reference  to  the  Master  to  inquire,  whether  the 
infants  were  trustees  within  the  Act.  The  Master  reporting^ 
that  the  legal  estate  did  not  pass  by  the  will,  and  that  the  infants 
are  trustees  within  the  Act,  on  a  petition  to  confirm  the  report, 
and  that  the  infants  may  join  in  the  conveyance,  the  Master  of 
THB  Rolls  declared  his  opinion,  that  the  legal  estate  did  pass  by 
the  will ;  and  the  infants  were  not  trustees  within  the  Act ;  and 
dismissed  the  petition. 

[A  question  was  also  raised  as  to  the  time  when  the  abstract 
ma  complete.] 

t  Stat.  7  Anne,  c.  19. 
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LoBD  Mr.  Mansfield  and  Mr.  BeU,  for  the  exception  taken  by  the 

BEAYBBOKE  t_  ik       ik       ik 

^.  purchaser.    ♦    ♦    ♦ 

IKSKIP. 

[424]  Mr.  Richards,  Mr.  RomiUy,  and  Mr.   C.  Agar,  for  the 

[425]       plaintiffs.     ♦    ♦    ♦ 

[  427  ]  Mr.  Mansfield,  in  reply.     ♦    ♦     ♦ 

[Having  regard  to  the  alteration  of  the  law  upon  the  point 
here  reported  it  is  thought  unnecessary  to  state  the  arguments  of 
counsel  or  to  refer  to  the  cases  cited  by  them.] 

[  428  ]       The  Lord  Chancellor  : 

[After  overruling  certain  objections  to  title  not  stated  in  this 
[  432  ]  report,  proceeded  as  follows  :]  Upon  the  remaining  question  I 
give  an  opinion  with  a  good  deal  of  hesitation  and  difficulty,  upon 
this  consideration.  Either  the  legal  estate  is  in  Lady  Alston  as 
devisee,  or  in  two  infants  and  a  married  woman,  the  heirs  at 
law.  The  case  therefore  raises  the  question,  whether  the  greater 
quantum  of  convenience  is  on  the  one  side  or  the  other.  It  must 
be  determined ;  for  it  is  unseemly,  because  there  are  doubts,  in 
which  it  is,  to  have  the  money  paid  into  Court,  and  the  infant  to 
convey,  when  of  age ;  as  has  been  done  in  other  cases.  It  is 
better  to  decide  it  than  to  bring  such  doubts  upon  the  record. 
The  point  is  under  circumstances,  which  make  it  highly  expe- 
dient, that  some  principle  should  be  laid  down.  *  ♦  *  [His 
Lordship  then  referred  to  the  cases  which  had  been  cited,  and 
[  435  ]  continued  as  follows :]  I  know  no  case,  which  states  as  the 
rule,  that  trust  estate  shall  not  pass  under  general  words,  unless 
an  intention,  that  they  should  pass,  appears ;  and  I  incline  to 
think,  they  will  pass,  unless  I  can  collect  from  expressions  in  the 
will  or  purposes  or  objects  of  the  testator,  that  he  did  not  mean 
they  should  pass.  In  this  case  there  is  no  circumstance,  except 
one,  that  I  shall  observe  upon,  denoting  any  special  intention. 
It  is  the  case  of  a  dry  trust ;  all  the  debts  and  legacies  being 
long  paid ;  as  I  now  understand.  There  was  therefore  a  pure 
legal  estate  in  this  testator ;  nothing  remaining  to  be  done  but  to 
re-convey.  There  is  no  one  circumstance  in  this  will  to  cut  down 
the  general  effect  upon  any  notion  of  intention ;  unless  it  can  be 
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*8aid,  that,  where  he  meant  to  create  a  trust,  vys.  as  to  the 
personal  estate,  he  joins  another  person  with  his  wife ;  giving 
the  real  estate  to  her  alone.  But  that  is  too  thin  an  evidence  of 
intention  to  afford  much  inference. 

The  result  is  this :  a  will  containing  words  large  enough ;  and 
no  expression  in  it  authorising  a  narrower  construction  than  the 
general  legal  construction :  nor  any  such  disposition  of  the  estate 
as  is  unlikely  for  a  testator  to  make  of  any  property  not  in  the 
strictest  sense  his ;  as  complicated  limitations  :  nor  any  purpose 
at  all  inconsistent  with  as  probable  an  intention  to  vest  it  in  his 
wife,  as  devisee,  as  to  let  it  descend.  I  know  of  no  case,  in 
which  a  mere  devise  in  these  general  terms,  without  more,  where 
the  question  of  intention  cannot  be  embarrassed  by  any  reason- 
ing upon  the  purpose  or  objects,  or  the  person  of  the  devisee,  has 
been  held  not  to  pass  the  trust  estate.  If  there  was  any  such 
case,  I  would  abide  by  it :  but  I  do  not  feel  strong  enough  upon 
authority  or  reasoning  to  dissent  from  the  decision  of  the 
Mabtbb  of  the  Bolls.  Lady  Alston  therefore  has  in  her  the 
legal  estate. 

As  to  the  question,  when  the  abstract  was  complete,  the 
abstract  is  complete,  whenever  it  appears,  that  upon  certain  acts 
done  the  legal  and  equitable  estates  wUl  be  in  the  purchaser. 
That  may  be  long  before  the  title  can  be  completed. 


LOKD 

Bratbbokb 

V, 
INSKIP. 

[  '^se  ] 


EMERY  V.  WASE. 

(8  Veaey,  605—519.) 


1803. 

May  7. 14,  20, 
21. 


Specifio  performanoe  refused  of  a  contract  for  the  sale  of  an  estate  at         

the  valuation  of  a  third  person  on  the  ground  that  the  valuation  was    ^I'Dok,  L.C. 
made  under  dreumstances  which  warranted  a  judicial  suspicion  that  it        r  505  ] 
was  an  inaccurate  yaluation,  and  that  the  Court  would  take  notice  of 
Boch  circumstances  where  the  contract  affected  the  interest  of  a  married 


woman. 


Mere  difference  in  value,  though  considerable,  is  not  of  itself  a  sufficient 
groiind  for  refusing  a  specifio  performance. 

This  caase  came  on  upon  an  appeal  by  the  plaintiff  from  the 
decree  of  Lord  Alyaklbt  at  the  Bolls,  dismissing  the  bill  [as 
reported  at  6  Vesey,  846—849] . 
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Ehbbt  [John  Wase  being  seized  as  tenant  for  life  of  an  estate  mih 

Wabb.       remainder  (in  default  of  sons)  to  his  six  daughters,  Anna  Maria 

Emery,  Elizabeth  Dickin,  Sarah  Wase,  Mary  Wase,  Margaret 

Wase,  and  Charlotte  Wase  in  tail  agreed  to  sell  the  estate  to 

Eichard  Emery.] 

The  agreement,  of  which  a  specific  performance  was  prayed  by 
the  bill,  was  in  the  following  terms : 

''  Memorandum  of  an  agreement  made  on  the  24th  day  of 
March  in  the  year  of  our  Lord  1797,  between  Eichard  Emery  of 
Watling  Street  in  the  county  of  Salop  on  the  one  part,  and  John 
[  *506  ]  Wase  of  Waters  *Upton  in  the  said  county  and  the  daughters  of 
the  said  John  Wase  on  the  other  part,  as  follows :  viz.  First,  the 
aforesaid  John  Wase  and  daughters  hereinafter  mentioned  do 
agree  and  consent  that  the  aforesaid  Eichard  Emery  doth  pur- 
chase at  the  valuation  of  Mr.  John  Bishton  of  Kilsal  all  the 
estate  now  in  possession  of  the  said  John  Wase  or  his  under- 
tenants or  assigns,  situate  and  being  in  Waters  Upton,  together 
with  all  rights,  privileges,  ways,  and  every  interest  whatsoever 
kind  or  sort  soever  ;  and  that  the  said  valuation  should  be  com- 
pleted as  soon  as  possibly  convenient ;  and  that  the  said  Eichard 
Emery  be  then  put  into  immediate  possession.  Unto  which 
agreement  each  party  have  put  their  hands  the  day  and  year 
above  written — Eichard  Emery — John  Wase — ^William  Emery — 
A.  Maria  Emery — John  Dickin  for  self  and  wife — Sarah  Wase 
— Mary  Wase — ^Margaret  Wase,  and  Charlotte  Wase." 

Bishton  made  the  following  award  : 

"  April  26th,  1797  :  I  John  Bishton  of  Kilsal  in  the  county  of 
Salop,  did  on  or  about  the  5th  of  this  instant  (April)  survey  and 
estimate  the  estate  of  Mr.  John  Wase  and  others  at  Waters 
Upton  in  the  said  county  of  Salop;  and  found  the  same  to 
contain  197  acres  and  16  perches ;  and  that  the  value  of  the 
timber  growing  thereon  exclusive  of  so  much  thereof  as  is  imme- 
diately wanted  for  gates  and  posts  for  the  use  of  the  said 
premises  was  S00{. ;  which  two  sums  together  amount  to  the  sum 
of  4,910{. ;  which  sum  of  money  I  do  direct  shall  be  paid  on  the 
26th  day  of  March  next  unto  the  said  John  Wase  and  others  by 
Mr.  Eichard  Emery  of  Watling  Street  in  the  said  county  of 
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Salop  for  their  said  estate  and  timber  growing  thereon  with  their  Bkibt 
appurtenances  thereunto  belonging,  agreeable  to  articles  made  Wabb. 
by  and  between  the  said  John  Wase  and  others  *and  the  said  [  ^607  ] 
Biehard  Emery,  bearing  date  on  or  about  the  24th  day  of  March; 
provided  a  good  title  is  made  out  to  the  said  Biehard  Emery  on 
or  before  the  said  26th  day  of  March  next ;  and  the  said  John 
Wase  to  enter  into  an  agreement  with  the  said  Biehard  Emery 
on  or  before  the  12th  day  of  May  next  to  quit  and  deliver  up  the 
possession  of  all  the  said  estates  and  timber  and  the  appur- 
tenances so  sold  to  the  said  Biehard  Emery  on  the  said  25th  of 
March  next,  except  one  room  in  the  dwelling-house  of  the  said 
John  Wase,  the  use  of  the  fold  yard  and  a  boosey  pasture  to  be 
appointed  by  the  said  Biehard  Emery  for  the  eating  and  reducing 
into  dung  the  hay  and  straw  and  fodder  of  the  last  year's  growth, 
which  he  shall  quit  on  the  1st  of  May  following ;  and  also  shall 
agree  to  the  good  husband-like  management,  manuring  and 
cultivating  of  the  said  estate  and  for  the  proper  quitting  and 
yielding  up  the  same  at  the  times  above  mentioned ;  and  for 
leaving  all  the  hay  and  straw  of  the  last  year  properly  reduced 
into  dung  in  the  usual  place  upon  the  premises  for  depositing 
the  same  for  the  use  of  the  said  Biehard  Emery ;  who  is  to  pay 
for  it,  and  also  for  the  customary  straw  of  com,  the  clover  seed 
last  sown,  and  for  pin-fallowing  the  com  stubbles,  such  price  as 
shall  be  fixed  within  the  month  of  May  next  after  the  time  for 
quitting,  as  aforesaid,  by  referees  to  be  chosen  in  the  usual  way ; 
and  lastly,  if  a  good  and  sufficient  title  to  the  said  estates  can  be 
made  out  and  the  said  Biehard  Emery  shall  choose  to  pay  the 
said  purchase-money  on  the  29th  day  of  September  next,  the  said 
John  Wase  shall  receive  the  same  ;  and  shall  pay  and  allow  to 
the  said  Biehard  Emery  on  the  25th  day  of  March  next,  the  sum 
of  661.  as  half  a  year's  rent  for  the  said  premises.  But  if  the 
said  Biehard  Emery  shall  not  pay  the  said  purchase-money  on 
the  *said  29th  day  of  September  next,  he  shall  pay  to  the  said  [  *508  ] 
John  Wase  such  sum  of  money  in  addition  to  the  said  purchase- 
money  as  every  lOOZ.  3  per  cent,  annuities  shall  be  bondjide  worth 
more  than  862.  on  the  said  25th  day  of  March  next ;  and  in  that 
case  the  said  half  a  year's  rent  of  862.  shall  not  be  paid  by  the 
said  John  Wase  to  the  said  Biehard  Emery — J.  Bishton." 
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Emebt  The  prayer  of  the  bill,  as  amended,  was,  that  the  agreement 

Wass.       ^^y  be  specifically  performed,   and    the    report    of    Bishton 

declared  valid,  pursuant  to  the  agreement,  so  far  as  relates  to 

the  valuation  of  the  estate,  but  no  farther :  the  plaintiff  offering 

to  waive  every  part  except  what  relates  to  the  valuation. 

Bishton  by  his  depositions  stated,  as  the  grounds  of  his  valua- 
tion, and  omitting  to  make  a  separate  valuation  of  the  common, 
that  the  estate  was  disjointed  and  scattered,  the  roads  bad,  the 
house  ill  fitted  up,  and  the  out-buildings  bad,  and  inconvenient. 
As  to  the  timber  he  employed  Thorpe,  who  always  valued  timber 
for  him.  He  struck  off  201.  from  Thorpe's  valuation  at  8202.  for 
gates  and  stiles.  Thorpe  stated,  that  he  had  omitted  some 
pollards,  &c.  for  the  same  purpose. 

[The  Master  of  the  Bolls  dismissed  the  bill  without  costa 
on  the  ground  that  the  contract  was  not  binding  on  two  of  the 
vendors,  who  were  married  women,  and  that  under  the  circum- 
stances no  decree  could  be  properly  made  in  equity  against  their 
husbands.] 

Mr.  Mansfield,  Mr.  Piggott,  Mr.  Richards,  Mr.  Stanley,  and 
Mr.  Benyon,  in  support  of  the  appeal : 

[  609  ]  *    *    *    ^  contract  to  sell  at  the  valuation  of  another  person, 

is  not  unlawful,  if  fair.  A  price  was  not  put  upon  the  right  of 
conmion  specifically :  but  Bishton  states  expressly,  that  he  con- 
sidered it  in  valuing  the  estate.  The  mistake  in  valuing  the 
timber  is  trifling :  as  to  the  value  of  the  estate,  upon  what 
subject  is  there  so  much  difference  of  opinion  ?  Suppose,  the 
plaintiff  had  found  it  inconvenient  to  perform  the  agreement ; 
and  the  suit  had  been  reversed:  could  he  upon  such  grounds 
have  resisted  a  bill  ?  The  difference  must  be  of  such  a  size  and 
description  as  of  itself  to  imply  undue  influence,  partiality,  &c. 
Perhaps  such  a  case  of  mistake  of  value  might  exist,  as  indepen- 
dent of  those  considerations  would  dispose  a  court  of  equity  to 
refuse  assistance.  Lord  Alvanley  in  his  judgment  expressed 
some  apprehension  of  weakening  the  authority  of  arbitrators 

[  •sio  ]  intimating  great  diflSculty,  standing  ♦upon  the  record,  to  decide 
against  the  plaintiff.    At  the  time  this  decree  was  made,  the 
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Court  was  contracting  a  habit  of  looking  into  the  value,  and  re-  Emkbt 
f asing  a  performance  on  the  mere  ground  of  inadequacy,  as  in  Wa'ae. 
White  V.  Damon. \  This  would  necessarily  put  an  end  to  all 
confidence  in  arbitrators.  There  can  be  no  valuation,  to  which 
objections  will  not  be  taken.  The  circumstances,  in  which 
Biahton  exceeded  his  authority,  do  not  affect  the  valuation ;  and 
the  excess  may  be  rejected  as  surplusage. 

Mr.  Lloyd  and  Mr,  RomiUy,  for  the  decree : 

♦  *     ♦    First,  the  arbitrator  has  exceeded  his  authority  *in      [  *5n  ] 
a  part  inseparable  from  that,  upon  which  the  plaintiff  insists. 
Secondly,  as  to  the  timber  he  has  delegated  his  authority,  and 
adopted  the  valuation  of  another  person.    As  to  the  first  objec- 
tion, if  it  could  be  separated,  the  award  might  be  good  in  part 

and  bad  in  part,  according  to  the  rule  laid  down  by  Lord  Chief 
Justice  WiLLEs  in  Candler  v.  FtMer.l  But  the  time  and  mode 
of  payment  cannot  be  entirely  distinct  from  the  sum  to  be  paid ; 
which  will  vary  accordingly.  As  to  the  delegation  of  power,  an 
arbitrator  may  take  the  advice  of  another.  But  this  person  has 
delegated  his  authority  as  to  a  part  entirely;  which  an  arbitrator 
cannot  do.  It  is  difficult  to  find  the  principle,  upon  which  the 
timber  was  valued.  The  evidence  is  contradictory;  and  an 
allowance  for  repairs  seems  to  have  been  twice  made.  Upon  all 
the  circumstances  of  this  case  the  Court  ought  not  to  decree  a 
specific  performance.  Upon  the  evidence  there  is  a  gross  mis- 
take by  an  agent  appointed  to  value.  Mere  inadequacy  of  price 
may  be  a  ground  for  refusing  to  carry  an  agreement  into  execu- 
tion ;  though  not  for  setting  it  aside. 

Mr.  Mansfield,  in  reply : 

*  *    *    As  to  the  objection  upon  the  excess  of  authority,       [  6i4  ] 
the  only  ground  is,  that  this  person  has  done  something  beyond 
settling  the  price.    Admitting  all  the  latter  part  of  the  award 

to  be  void,  it  is  clearly  separated.    The  objection  upon  the 
delegation  ot  his  authority  was  considered  by  Lord  Alvanlby. 
The  result  of  the  evidence  is,  that  Bishton  never  valued  timber 
himself ;  always  employing  Thorpe  for  that  purpose, 
t  6  B.  E.  71  (7  Ves.  30).  X  Willee,  62. 

B.B. — ^voL.  vn.  I 
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Smsbt:     The  Lord  Chancellob:  * 

Wasb,  ♦    ♦    ♦    j  cannot    satisfy  myself,   that    the    valuation  on. 

[  ^16  ]       account  of  the  particular  terms  in  it  is  to  be  considered  as  a. 

[  *517  ]  valuation,  that  may  be  disconnected  *from  the  rest  of  the  ai^ard.. 
The  payment  being  to  be  made  at  a  future  day,  a  fair  inference^ 
arises,  that  the  value  is  fixed  with  reference  to  that  fact,  that  the^ 
payment  was  postponed.  I  do  not  however  go  upon  tfant; 
though  it  has  some  effect.  But  if  the  Court  will  bind  the 
husband  to  procure  his  wife's  consent.  Lord  Cowpeb's  declaration 
is  authority  for  saying,  I  ought  not  to  make  that  decree,  whera 
1  am  not  completely  satisfied  by  the  evidence,  that  the  price  has^ 
been  as  deliberately  fixed,  at  least,  as  it  ought  to  be  in  tha 
ordinary  case  in  a  transaction  between  persons  dealing  pru- 
dently and  deliberately  in  estimating  a  matter  of  so  much, 
consequence. 

1  admit,  if  persons  will  enter  into  such  an  agreement  to  pur- 
chase at  the  valuation  of  another  person,  they  must  in  ordinary 
cases  be  bound  by  that  valuation:  they  must  be  taken  to  be 
judges  of  the  discretion  and  skill  of  the  person  entrusted.  If 
damages  could  be  recovered  in  such  a  case,  it  does  not  follow^ 
that  the  Court  is  in  all  cases  bound  specifically  to  perform  the 
agreement  to  abide  by  the  valuation :  but  some  attention  must 
be  given  to  the  principles,  upon  which  the  Court  refuses  to  per- 
form agreements,  upon  which  without  doubt  damages  might  be 
recovered.  To  put  therefore  an  extreme  case :  if  it  was  proved 
to  be  the  valuation  of  caprice,  by  a  man,  who  never  looked  at 
the  estate,  taking  it  from  others,  who  had  very  carelessly  made 
the  valuation,  that  is  a  case,  in  which  the  Court  would  hesitate 
extremely  specifically  to  perform  the  contract.  Where  the  estate 
of  a  married  woman  is  to  be  taken  away,  it  ought  to  be  proved 
to  the  clear  satisfaction  of  the  Court,  that  the  valuation  was  in 
a  reasonable  sense  very  carefully  made.  Is  that  so  upon  thia 
evidence  ?  I  do  not  deny,  that  mere  difference  in  value,  though 
I  ^518  ]  considerable,  *is  not  of  itself  a  sufficient  ground  for  refusing  a 
specific  performance  of  a  contract.  But  very  considerable 
difference  in  value  is  not  inconsiderable  evidence,  that  it  was  not 
made  with  great  care  and  attention. 

As  to  the  timber,  I  do  not  mean  to  determine,  that  referring 
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the  valoation  of  that  to  Thorpe  would  be  a  sufficient  ground  Kmrbt 
to  refuse  a  specific  performance.  But  by  this  evidence  a  reason-  wabe. 
able  ground  is  laid  before  me  for  doubting,  whether  Thorpe's 
valuation  is  such,  that  Bishton  adopting  it  can  be  said  to  have 
made  a  reascmable  valuation,  by  which  I  ought  to  bind  these 
married  women.  There  is  a  looseness  in  that  transaction  not 
very  favourable  to  the  conclusion,  that  the  rest  of  the  valuation 
is  very  accurate.  The  right  of  common  also  is  not  valued  in  the 
way,  which  this  Court  requires  upon  the  performance  of  such  a 
contract.  It  was  very  loose  to  throw  it  in,  whatever  was  its 
value,  in  respect  of  the  circumstance,  that  some  part  of  the 
estate  was  detached,  the  nature  of  the  land,  &c. ;  the  value  of  the 
common  being  put  in  issue.  It  is  unfortunate,  that  the  evidence 
of  the  manner,  in  which  Bishton  made  his  valuation,  is  so  defec- 
tive ;  knowing  the  purpose,  for  which  he  was  called  before  the 
Conmiissioners ;  yet  unable  to  answer ;  having  left  all  his  papers 
behind  him.  Surveyors  are  bound  to  produce  the  documents, 
on  which  they  proceed;  and  must  not  set  up  that  sort  of 
delicacy ;  which  has  the  effect  of  deluding  both  the  parties  and 
the  Court;  who  must  make  the  decree  blindfold.  Upon  that 
ground  in  the  Court  of  Common  Pleas  I  directed  a  jury  to  pay 
no  attention  to  the  evidence  of  a  surveyor,  who  would  not 
produce  the  documents;  and  that  direction  I  still  think  was 
right. 

This  evidence  is  not  accurate  enough  for  a  court  of  justice  to 
trust  upon  transactions  of  such  a  nature.  ^Then  there  is  the  [  *6i9  ] 
difference  of  value  of  the  estate,  as  considerable  as  between 
4,0002.  and  6,000Z.  These  circumstances  altogether  appear  to 
warrant  a  judicial  suspicion,  that  this  valuation  was  not  made 
with  due  attention  to  accuracy ;  and  there  is  so  little  proof  of 
that  before  the  Court,  that  I  am  fairly  justified  in  following  Lord 
Alvanlby,  at  least  as  far  as  Lord  Cowper's  principle  will 
authorize  me ;  that  if  the  property  of  a  married  woman  is  to  be 
affected  through  the  covenant  of  her  husband,  the  Court  ought 
to  act  sparingly  upon  that ;  and  upon  the  whole  there  is  reason- 
able doubt  enough,  whether  the  valuation  was  made  upon  such 
a  principle,  that  it  ought  to  bind  married  women,  to  make  it  not 
unfit,  that  this  plaintiff  should  seek  the  benefit  of  his  contract  at 
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law.  There  is  something  also  in  the  circumstance,  that  the  bill 
was  not  filed,  imtil  the  period  of  option  as  to  the  payment  was 
over ;  and  though  I  agree,  an  award  might  be  good,  if  the  excess 
was  distinct  from  the  rest,  I  cannot  satisfy  myself,  this  time  of 
payment  has  not  some  connection  with  the  price ;  for  how  could 
he  say,  when  dealing  for  all  persons  entitled  to  the  inheritance, 
not  merely  the  tenants  for  life,  and  who  stipulated  for  a  valua- 
tion forthwith  and  possession  immediately,  that  the  money  was 
not  worth  more  immediately,  than  if  paid  in  September  or  March 
following.  I  cannot  therefore  admit  that  to  be  clearly  excess 
without  connection  with  the  valuation.  But  upon  the  other 
grounds  I  do  not  feel  an  opinion,  that  would  justify  a  reversal  of 

this  decree. 

The  decree  was  affirmed. 


Note. — A  great  part  of  the  arguments  of  counsel  and  of  the 
judgment  turned  upon  the  jurisdiction  then  claimed  and  exer- 
cised by  the  Court  of  Chancery,  of  decreeing  that  a  husband 
should  procure  his  wife's  concurrence,  where  necessary,  for  the 
specific  performance  of  his  contract.  This  being  now  obsolete 
is  omitted. — 0.  A.  S. 


•^ 


1803. 
May  26. 


Bldon,  L.  C. 

[  527  ] 


PEERT  V.  BAEKEE. 

(8  Vesey,  527—531.) 

After  foreolosiire  and  sale  of  the  mortgaged  estate,  the  mortgagee 
may  be  restrained  from  recoyering  the  difference  at  law. 

[The  report  of  this  case  on  motion  before  Lord  Eldon,  L.C. 
(8  Yes.  527)  will  be  included  with  the  report  of  the  hearing 
before  Lord  Erskine,  L.C.  (13  Ves.  198).] 


/ 
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ELWIN,  V.  ELWIN.f  ^J"^;,^ 

(8  Veeey.  M7-561.)  ^^ 

Derifie  to  the  testator's  wife  for  life ;  and  as  soon  after  her  decease  or  j^p  19. 

refusal  to  release  dower  as  conyeniently  might  be  upon  trust  to  sell  and  

divide  the  produce  between  fiye  nephews  at  such  time  as  the  sale  should  -^Z^^  Court. 

be  completed,  if  then  living :  if  any  should  die  in  her  life,  or  before  the  Q^aht,  M.B. 

sale  should  be  completed,  his  share  to  his  children ;  if  none,  to  the  [  547  ] 
surviyors. 

The  interests  not  vested  till  the  sale. 

Caleb  Elwin  by  his  will,  dated  the  25th  of  October,  1775, 
devised  several  freehold  and  copyhold  estates  to  his  wife  and  her 
assigns  for  life ;  upon  condition,  that  she  should  release  all  her 
right  and  title  of  dower  and  thirds  in  or  to  any  manors,  &c., 
which  he  should  die  seised  of,  other  than  the  premises  devised  to 
her  for  life ;  and  he  gave  her  2002.,  to  be  paid  by  his  executor 
within  one  month  next  after  his  decease.  He  then  directed  a 
number  of  legacies  to  be  paid  out  of  the  produce  of  real  estates 
devised  to  be  sold,  within  twelve  months  after  his  decease,  or, 
when  the  sale  shall  be  completed  ;  which  shall  last  happen ;  and 
he  made  a  similar  disposition  of  the  residue  among  his  nephews ; 
with  a  limitation  in  case  of  the  death  of  any,  before  the  sale 
should  be  completed,  to  the  issue. 

The  testator  then  as  to  the  estates  devised  to  his  wife  for  life 
directed,  that  his  brother  Peter  Elwin,  his  executors  or  adminis- 
trators, should  as  soon  after  the  decease  of  his  said  wife  or  her 
refusing  to  release  her  dower  to  his  said  real  estate,  as  aforesaid, 
as  conveniently  might  be,  sell  all  and  every  his  aforesaid  mes- 
suages, lands,  &c. ;  and  the  monies  arising  from  the  sale  thereof 
together  with  the  rents  and  profits  thereof,  till  sold,  his  mind 
and  will  was  and  he  did  thereby  give  the  same  to  be  paid  and 
equally  divided  between  his  five  nephews,  Peter,  Thomas,  Foun- 
tain, Hastings,  and  Bobert  (the  sons  of  his  said  brother  Peter,) 
share  and  share  alike,  at  such  time  as  the  sale  should  be  com- 
pleted, in  case  they  should  be  then  living :  but  in  case  any  of 
them,  his  said  nephews,  should  depart  this  life  either  in  his  life- 
time or  before  the  sale  of  the  said  estate  should  be  completed, 
leaving  issue  of  his  or  their  body  or  bodies  lawfully  begotten, 

t  Be  Chasioii  (1881)  18  Ch.  D.  *218,  60  L.  J.  Ch.  716,  45  L.  T.  20. 


118  1802.    CH.    8  VESEY,  547—549.  [r.r. 

Blwijt  then  his  will  and  mind  was,  *that  the  part  or  share  of  him  or 
Blwin.  them  so  dying  should  be  paid  to  and  equally  divided  amongst  the 
[  *5i8  ]  respective  child  or  children  of  such  of  his  said  nephews  so  dying, 
as  aforesaid  :  but  in  case  any  of  his  said  nephews  should  depart 
this  life  in  his  life-time,  or  before  the  sale  of  his  said  estate 
should  be  completed,  without  leaving  issue  of  his  or  their  body 
or  bodies,  then  it  was  his  will,  that  the  share  and  part  of  the 
said  monies  so  arising  from  the  sale  of  his  said  last-mentioned 
real  estates  should  be  paid  to  and  equally  divided  amongst  the 
survivors  or  survivor  of  them  ;  and  in  case  of  the  death  of  any  of 
them  before  the  time  of  payment,  as  aforesaid,  leaving  issue,  the 
child  or  children  of  him  or  them  so  dying  to  have  his  or  their 
father  or  fathers'  share;  and  he  appointed  Peter  Elwin,  his 
brother,  sole  executor. 

The  testator  died  on  the  11th  of  April,  1776.  His  brother 
Peter  Elwin  died  on  the  2nd  of  February,  1782.  Eobert  Elwin 
died  in  August,  1788,  leaving  three  children.  Elizabeth  Elwin, 
widow  of  the  testator  Caleb  Elwin,  having  released  her  dower  in 
compliance  with  the  will,  died  on  the  12th  of  December,  1797. 
Peter  Elwin,  the  eldest  son  of  Peter  Elwin,  the  brother  of  the 
testator  Caleb  Elwin,  and  heir  at  law  both  of  his  father  and 
uncle,  died  on  the  22nd  of  June,  1798 ;  leaving  Peter  Hewitt 
Elwin,  his  eldest  son  and  heir  at  law,  and  several  younger 
children. 

No  sale  of  the  estates  last  devised  took  place  till  August,  1799 ; 
when  they  were  sold  by  the  executors  of  Peter  Elwin,  the  brother 
of  the  testator  Caleb  Elwin  :  and  three  fifth  parts  of  the  money 
were  paid  to  his  three  surviving  children  ;  and  another  fifth  to 
the  children  of  Bobert  Elwin ;  and  the  bill  was  filed  by  some  of 
the  executors  of  Peter  Elwin,  the  nephew  of  the  testator  Caleb, 
claiming  the  remaining  fifth  part  of  the  money,  and  the  rents 
[  *549  ]  and  profits  of  the  estates  since  the  death  *of  Elizabeth  Elwin, 
against  the  co-executors  of  the  plaintiffs  and  against  Peter  Hewitt 
Elwin,  eldest  son  and  heir  at  law  of  Peter  Elwin,  the  nephew  of 
the  testator  Caleb,  and  also  heir  at  law  of  Caleb. 

The  Master  of  the  Bolls  directed  the  younger  children  of 
Peter  Elwin  the  nephew  to  be  made  parties. 
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The  defendants,  the  children,  and  grandchildren  by  deceased  Elwik 
children,  of  Peter  Elwin,  the  testator's  nephew,  by  their  answers  klwut. 
sabmitted,  whether,  as  the  estates  were  not  sold  till  after  the 
death  of  Peter  Elwin,  the  nephew,  he  had  any  interest  therein  or 
in  the  purchase-money;  and  whether  one- fifth  part  of  the 
purchase-money  does  not  belong  to  the  defendants ;  or  whether 
£uch  of  the  five  nephews  of  the  testator  Caleb  as  were  living  at 
the  death  of  the  widow,  or  the  children  or  issue  (if  any)  of  such 
of  them  as  were  dead  leaving  issue,  (such  children  or  issue 
standing  in  the  place  of  the  parent)  were  absolutely  entitled,  and 
had  a  vested  interest  in  the  money,  whether  they  lived,  until  the 
estates  were  sold  and  the  purchase  completed,  or  not;  and 
whether  the  right  of  such  of  them  as  were  living  at  the  death  of 
Elizabeth  Elwin  was  not  contingent  or  dependent  upon  the  event 
of  their  being  alive  at  the  time  the  estates  were  actually  sold,  or 
the  purchase  completed. 

Mr.  Richards  and  Mr,  Stanley,  for  the  plaintiffs : 

The  case  of  Hutcheon  v.  Manuington,^  a  case  frequently 
referred  to,  is  a  direct  authority,  that  under  such  a  disposition 
the  interest  vests  at  the  death,  from  motives  of  convenience ;  the 
Court  not  distinctly  seeing  the  purpose.  The  expression  "as 
€Oon  as  conveniently  may  *be  "  is  of  such  latitude,  that  it  is  [  'sso  ] 
impossible  to  fix  any  time  with  reference  to  that.  Upon  the 
oonstruction  of  the  defendants  it  must  depend,  not  upon  the 
intention,  but  upon  the  conduct  of  the  trustees.  Their  duty 
required  them  to  proceed  to  an  immediate  sale.  No  act  or  con- 
trivance of  the  trustees  can  affect  the  right :  nor  can  it  depend 
upon  their  caprice.  The  sale  might  be  completed;  but  the 
•deed  not  executed.  From  infancy  and  other  circumstances  it 
might  happen,  that  the  execution  of  the  conveyance  could  not 
take  place  for  years ;  the  purchaser  having  a  perfect  equitable 
title.  The  result  of  the  cases,  that  followed,  Stapletan  v. 
Palmer^  I  Sitwell  v.  Bernard,^  and  the  two  cases  there  stated 
in  the  notes,   Entwisile  v.  Markland^W  and  Stuart  v.  Bruere,^ 

t  2  B.  B.  lid  (iVes.  J.  366).  fl  5  R.  R.  382,  388, 

J  4  Br.  C.  C.  490.  IT  5  R.  E.  382,  387. 

5  5  B.  B.  374  (6  Ves.  520). 
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elwin      is  to  the  same  effect;  that  it  does  not  depend  upon  the  caprice 
Elwin.       of  the  trustees ;  and  the  Court  must  say,  what  is  a  reasonable 
time. 

Mr.  RomUly,  Mr.  Toiler ^  and  Mr.  Home,  for  the  children 
and  grandchildren  of  Peter  Elwin,  the  nephew  of  the 
testator : 

In  this  will  the  intention  is  expressed  in  the  most  clear  and 
unequivocal  terms.  He  first  directs  a  number  of  legacies  to  be 
paid  out  of  the  produce  of  his  real  estate  within  twelve  montha 
after  his  decease,  or  when  the  sale  shall  be  completed :  which 
shall  last  happen;  throughout  the  will  speaking  of  the  time 
"when  the  sale  shall  be  completed.*'  The  plaintiff's  construction 
supposes  a  period,  when  the  estate  might  have  been  sold ;  not 
that,  which  these  cases  have  established  as  a  positive  rule  of 
construction.  In  Hutcheon  v.  Mannington  the  words  were  not 
[  •SSI  ]  neaj.  QQ  strong.  *The  case  put  by  Lord  Thurlow  of  a  real  estate 
goes  farther ;  and  that  was  very  much  considered  by  the  present 
Lord  Chancellor  in  Sitwell  v.  Bernard.  In  that  case  the 
direction  as  to  the  accumulation  occasioned  all  the  difficulty. 
The  Lord  Chancellor  examines  all  the  cases;  discusses  the 
ground  of  them  very  fully ;  expresses  his  dissatisfaction  with 
Hutcheon  v.  Mannington,  as  a  bold  construction ;  and  adopts  a 
different  rule ;  that  it  is  not  to  depend  upon  the  caprice  or  negli- 
gence of  the  trustees  ;  but,  as  it  is  impossible  that  they  can  sell 
immediately,  that  time  shall  be  given  them  as  a  general  rule^ 
which  the  Court  allows  to  executors  to  settle  the  affairs,  and 
ascertain  the  residue :  viz.  one  year.  That  at  least  is  a  reason- 
able time.  The  sale  of  an  estate  with  convenient  speed  must 
still  be  made  in  a  provident  manner.  The  nice  and  difficult 
cases,  that  have  been  put,  are  inapplicable  to  a  will  clear,  and 
free  from  ambiguity;  expressing  in  plain  language,  that  the 
interest  shall  vest  from  the  sale  of  the  estate;  the  period 
anxiously  pointed  to  throughout  the  instrument.  This  also 
differs  from  Hutcheon  v.  Mannington  in  this  respect :  that  was 
an  interest  vested ;  and  the  question  was,  whether  it  could  be 
devested  by  what  Lord  Thurlow  calls  a  faint  indication  of  a 
purpose :  here  there  is  a  condition  precedent  to  the  gift ;  express 
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and  clear.     In  Sittcell  t.  Bernard  and  the  two  cases  stated  in  the       Elwin 
notes,  the  governing  circumstances  were  the  general  intention  of      klwix. 
benefit  to  the  tenant  for  life,  as  well  as  those  in  remainder,  and, 
that  the  secorities  should  not  be  put  in  hazard  by  too  great 
pressure.     Therefore  it  was  thought  better  to  sacrifice  the  par- 
ticular to  the  general  intention ;   and  upon  that  principle  in 
Stuart  V.  Bruere  it  was  held,  that  the  interest  was  vested  from 
the  date  of  the  decree  ;  and  in  Situ  ell  v.  Bernard  from  the  end 
of  a  year  after  the  testator's  death.    By  this  will  no  benefit  is 
intended  to  Peter  Elwin,  unless  he  should  *survive  the  sale.      [  •552  ] 
Either  the  period  taken  by  Lord  Eosslyn  or  that  of  the  present 
Lord    Chancellor    will    suit    these    defendants.      The    Lord 
Chancellor  considered  Hutcheon  v.  Mannington  a  bold  con- 
struction. 

Mr,  Richards,  in  reply  : 

There  is  no  inflexible  rule  upon  this  subject ;  but  a  rule  of 
construction  has  been  established.  The  direction  to  sell,  as  soon 
as  conveniently  may  be,  is  a  direction  to  sell  immediately,  if 
possible.  It  is  impossible  to  conjecture,  what  was  meant  by  the 
words,  creating  the  difiGiculty,  '*  at  such  time  as  the  sale  shall  be 
completed."  Suppose  an  absolute  agreement  for  a  sale ;  and  the 
death  had  happened  before  conveyance  :  can  it  be  supposed,  the 
nephew  was  to  lose  the  advantage  ?  The  time  cannot  be  fixed 
upon  such  words.  It  is  an  immeasurable  time,  according  to 
Lord  Thxjrlow's  expression.  It  may,  or  may  not,  depend  upon 
the  caprice  of  the  trustees,  or  their  fraud ;  who  may  wish  to 
serve  the  children  of  the  nephew  rather  than  him  personally. 
The  transmission  of  property  from  India  might  have  been 
referred  to  a  given  time :  but  still  it  was  uncertain.  Lord 
Thurlow  therefore  put  that  construction  upon  the  will  before 
him  for  general  convenience.  All  the  subsequent  cases,  though 
varying  as  to  the  time,  support  the  principle.     *    *     * 

The  Master  of  the  Bolls:  xgos. 

The  question  upon  this  will  is,  whether  Peter  Elwin  having  ^^  ^^' 
survived  the  widow  took  a  vested  interest  in  the  produce  of  these  r  553  1 
estates ;  or  whether,  as  he  died  before  the  sale,  his  children  shall 
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Elwim  have  the  share  intended  originally  for  him.  Were  it  not  for  the 
Klwin.  apparent  bearing  upon  the  present  case  of  some  of  the  authorities 
referred  to  for  the  plaintiff,  I  should  have  had  little  difficulty. 
The  produce  of  the  sale  is  to  be  distributed  at  such  time  as  the 
sale  should  be  completed.  It  is  to  be  divided  among  his 
nephews,  in  case  they  should  be  then  living :  if  any  die  in  his 
life,  or  before  the  sale  should  be  completed,  that  share  is  to  go 
among  the  children,  if  any ;  and,  if  none,  among  the  surviving 
nephews.  It  is  very  difficult  at  first  sight  in  opposition  to  this 
plain  and  express  declaration  to  support  a  claim  for  the  executor 
of  the  nephew,  who  died  before  the  sale.  To  give  effect  to  it,  we 
must  strike  out  of  the  will  all  the  testator  says  about  the  com- 
pletion of  the  sale,  and  every  provision  for  a  gift  over  in  case  of 
the  death  of  any  before  the  sale.  Is  there  any  difficulty,  or 
uncertain  event  ?  The  words  are  clear ;  requiring  no  con- 
struction ;  and  the  event  easily  to  be  ascertained.  Why  is  effect 
to  be  denied  to  this  part  of  the  will  ?  They  say,  a  sale  is  directed 
as  soon  after  his  wife's  death  as  conveniently  may  be,  within 
what  time  that  may  be,  it  is  hardly  possible  to  determine ;  that 
he  could  not  mean  an  arbitrary  power  to  his  executors  to  post- 
pone it ;  making  the  right  depend  upon  their  caprice ;  that  it  is 
I  *554  ]  from  inadvertence  that  he  fixed  upon  *the  actual  sale  as  the 
period  for  vesting ;  his  intention  must  have  been  to  vest  as  soon 
as  it  could  conveniently  take  place.  The  Court  must  therefore, 
it  is  said,  either  fix  upon  a  period,  within  which  it  will  in  all 
similar  cases  say,  the  sale  might  have  been  made,  and  hold  it  to 
vest  at  that  period,  or  hold  it  vested  in  the  first  moment,  in 
which  there  was  a  power  to  sell ;  in  this  instance  the  death  of 
the  widow. 

With  regard  to  a  sale  of  land  there  is  no  ground  for  taking  the 
period  of  a  year,  as  the  time,  within  which  a  sale  ought  to  be 
made.  Why  should  it  be  suspended  for  that  period,  and  no 
longer  ?  Where  a  residue  of  personal  estate  is  to  be  laid  out  in 
land,  there  is  a  reason.  It  is  supposed,  that  ordinarily  the 
personal  estate  may  be  collected,  and  the  residue  ascertained, 
by  that  time.  But  in  the  other  instance  that  time  has  no 
application.  Besides,  that  rule  in  this  case  would  exclude  the 
plaintiffs;  for  Peter  Elwin  died  six  months  after  the  death  of 
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the  widow.  Bat  this  objection  occurs  in  either  case;  and  Elwin 
anticipates  the  proposition ;  that  it  is  deviating  from  the  express  elwin. 
words,  not  only  without  a  certainty  of  effecting  the  intention, 
but  with  a  certainty  of  counteracting  it.  The  testator  clearly 
means  to  give  the  trustees  a  discretion,  which  the  nature  of  the 
trust,  a  trust  to  sell,  requires.  In  the  first  instance  it  is  left  to 
them  to  judge,  how  soon.  He  does  not  suppose,  nor  can  the 
Court  presume,  that  they  will  abuse  the  discretion  placed  in 
them ;  and  if  they  do  not,  he  clearly  means  the  interest  to  vest 
at  the  completion  of  the  sale,  and  not  sooner.  It  is  only  in  the 
case  of  their  negligence,  procrastinating  the  sale,  that  such  a 
presumption  can  be  made.  But,  because  there  may  be  a  case, 
in  which  the  presumed  intention  may  be  frustrated  by  the 
declared  intention,  is  the  latter  to  be  wholly  disregarded?  It 
may  be  a  question,  whether  I  should  not  hear  the  party.  But 
it  is  at  least  incumbent  *upon  him,  claiming  against  the  plain  [  *^55  ] 
words,  to  shew,  they  are  against  the  probable  intention.  The 
proposed  rule  is  directly  against  that.  The  Court  is  desired  to 
presume,  that  he  did  not  mean  what  he  has  said ;  or  at  least 
did  not  understand  the  meaning  of  what  he  has  so  anxiously 
expressed.  It  appears,  that  he  had  the  possibility  present  to 
his  mind,  that  some  time  might  elapse,  before  the  estate  could 
conveniently  or  to  advantage  be  sold.  He  provides  as  to  this 
estate,  that  the  rents  and  profits,  till  the  estate  shall  be  sold, 
shall  go  with  the  produce  of  the  sale.  As  to  other  estates  he 
directs  a  division  among  those,  who  are  to  take  the  produce, 
within  twelve  months  or  when  the  sale  shall  be  completed  which 
shall  last  happen ;  and  gives  over  the  share  of  any  dying  before. 
Suppose  the  sale  not  made  within  twelve  months ;  he  contem- 
plates that  case ;  and  says,  it  shall  not  vest :  yet  the  Court  is  to 
say,  it  shall ;  and  that  from  an  apprehension,  that  the  intention 
might  be  frustrated  by  following  the  direction.  The  Court  is 
desired  to  presume  against  the  intention  declared.  That  a  case 
might  arise  of  difficulty  to  execute  the  whole  purpose,  is  no 
reason  for  not  executing  it,  where  no  such  difficulty  occurs.  What 
I  am  called  upon  to  do  is  to  reject  a  part  of  the  will,  which 
it  is  impossible  to  misunderstand,  and  not  at  all  difficult  to 
execute. 
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Elwin  It  is  said,   there  are  authorities  imposing    upon    me  that 

Klwin.  necessity.  The  first  case  is  Hutcheon  v.  Mannington  ;  in  which 
Lord  Thurlow  proceeds  upon  a  ground,  that  makes  it  wholly 
inapplicable  to  this  case ;  that  he  was  called  upon  to  determine, 
not,  whether  any  particular  event  had  or  had  not  happened 
before  the  death,  but,  whether  an  event  might  by  possibility 
have  happened.  The  contingency  was  the  death  of  the  legatee, 
before  he  or  she  might  have  received  the  legacy.  Lord  Thurlow 
[  *556  ]  says,  *'  ^There  is  a  faint  indication  of  a  purpose,  that  there  shall 
be  some  time  or  other,  when  the  interests  shall  go  over;  and 
that  they  shall  not  vest  in  the  mean  time.  But  has  he  conceived 
that  intention,  and  expressed  it  with  such  definite  certainty  that 
I  can  act  upon  it  ?  " 

In  this  case  the  testator  has  expressed  his  intention  with  such 
definite  certainty  that  I  can  act  upon  it.  The  event  here  is  the 
death  of  the  legatee,  before  the  sale  is  completed.  There  it  was 
conceived  to  be  the  death,  before  the  legacy  might  have  been 
received.  But  there  is  a  dictum  of  Lord  Thurlow  in  that  case, 
more  directly  applicable  than  his  opinion  upon  the  case  itself. 
Where  a  real  estate  is  devised  to  be  sold  for  the  purpose  of 
distributing  the  money,  Lord  Thurlow  says,  "  it  is  clear,  it  will 
neither  depend  upon  the  caprice  of  the  trustee  to  sell,  for  that 
would  be  contrary  to  all  common  sense,  nor  upon  his  dilatoriness : 
in  some  way  it  may  be  sold  immediately :  but  I  should  not 
inquire,  when  a  real  estate  might  have  been  sold  with  all  possible 
diligence;  for  it  might  be  the  very  next  day,  or  that  very 
evening  ;  and  therefore  the  Court  always  in  such  a  case  considers 
it  as  sold  the  moment  the  testator  is  dead ;  for,  where  there  is 
a  trust,  that  is  always  considered  here  as  done,  which  is  ordered 
to  be  done." 

As  a  general  proposition  that  may  be  admitted  to  be  true : 
but,  that  it  must  be  so  universally,  would  deny  the  testator  the 
power  by  any  express  form  of  words  of  clear  manifestation  of 
intention  to  make  it  depend  upon  the  actual  sale.  That  Lord 
Thurlow  could  not  mean  it  in  so  unqualified  a  sense  will  be 
evident  from  a  decree  of  his,  which  I  shall  state ;  to  which  the 
proposition  refers. 
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[The  Mabteb  of  the  Bolls  then  referred  to  the  cases  which      Elwik 

mm 

had  been  cited,  and  continued  as  follows :]  ELwiy. 

The  decree  of  Lord  Thurlow,  to  which  I  alluded,  is    in       [  568  ] 
Faulknei'    v.    HoUingsworth ;    which    by   the    Register's    Book 
appears  to  be  this : 

The  bill  filed  by  Henry  and  John  Faulkner  stated  a  devise  of 
real  estate  upon  trust  to  sell ;  and  to  pay  the  money,  first,  in 
discharge  of  such  debts  as  the  testator's  ^personal  estate  should  [  ^^^^^  ] 
be  insufficient  to  pay ;  and  to  divide  the  residue  into  four  equal 
parts  among  his  two  sisters,  and  his  nephews  and  nieces ;  and 
then  stated  this  proviso ;  that,  if  his  sister  Elizabeth  Faulkner 
should  die,  before  the  said  estate  should  be  sold,  and  the 
purchase-money  received  by  his  trustees,  then  her  share  should 
be  paid  in  equal  proportions  among  her  children,  Henry,  John, 
and  Pope  ;  and  if  his  sister  Bebecca  Allen  should  die,  before  the 
estate  sold,  and  the  money  received,  her  share  should  go  among 
all  his  ten  nephews  and  nieces.  The  testator  died  ;  leaving  his 
two  sisters  surviving.  In  July,  1774,  a  decree  was  made, 
directing  a  sale  and  at  the  sale  before  the  Master  the  estate  was 
bought  in.  In  June,  1775,  HoUingsworth,  one  of  the  parties 
interested  in  the  residue,  agreed  to  purchase  the  whole  for 
20,0002. ;  which  was  1,170Z.  more  than  had  been  offered  upon 
the  sale  before  the  Master.  Soon  afterwards  he  paid  off  a 
mortgage.  Upon  the  24th  of  July,  1777,  it  was  agreed,  that  he 
should  be  let  into  possession  as  from  Lady  Day,  1775,  paying 
4  per  cent,  upon  his  purchase-money.  Elizabeth  Faulkner 
died  intestate  in  January,  1777 ;  leaving  her  three  children 
surviving.  The  bill  alleged,  that  she  had  died,  before  the 
agreement  with  HoUingsworth  was  carried  into  execution;  or 
the  sale  to  him  completed ;  and  therefore  her  three  children 
were  entitled  under  the  will  to  her  fourth ;  and  stated,  that 
HoUingsworth  taking  this  to  be  the  case  had  paid  them  1,0002. 
each  in  part.  Bebecca  Allen,  the  other  sister  died  in  1778; 
and  appointed  HoUingsworth  one  of  her  executors.  The  bill 
insisted  upon  the  same  as  to  her  fourth ;  and  that  her  fourth 
was  divisible  among  the  nephews  and  nieces  according  to  the 
wiU.  It  appeared,  thai  upon  the  transaction  in  July,  1777,  the 
day  HoUingsworth  was  to  be  let  into  possession,  Mrs.  AUen 
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Elwin  signed  a  receipt  for  8,0002.,  as  received  from  Philip  Hollings- 
EL^K.  ^orth,  her  brother's  executor,  as  part  of  her  *share.  The  money 
[  *560 1  ^^^  ^^^  actually  paid :  but  she  took  it  so.  It  was  insisted,  that 
the  estate  ought  to  be  considered  as  completely  sold,  and  the 
purchase-money  as  paid  in  her  life.  The  cause  was  heard  on 
the  29th  and  80th  of  April,  1784 :  Henry  Faulkner  being  the 
only  child  of  Mrs.  Faulkner  then  living.  The  decree  directed 
the  former  decree  to  be  prosecuted,  and  the  account  to  be 
carried  on ;  and  that  the  clear  residue  of  the  estate  be  divided 
into  four  parts ;  and  it  was  declared,  that  one  fourth  belonged 
to  the  plaintiff  Henry  Faulkner,  and  John  and  Pope  Faulkner, 
the  deceased  children:  one  fourth  to  the  defendant  Hollings- 
worth:  another  to  the  defendants,  the  Meyers's;  and  the  re- 
maining fourth  belonged  to  Bebecca  Allen;  an  account  was 
directed ;  and  that  payment  of  the  shares  of  the  three  children 
of  Mrs.  Faulkner  be  made  to  the  plaintiff  in  his  own  right,  and 
as  executor  of  his  sister  and  administrator  of  his  brother,  that 
the  shares  vested  in  Hollingsworth  and  the  Meyers's  be  paid  to 
them  ;  and  the  share  of  Bebecca  Allen  to  her  executors. 

So,  it  was  declared,  that  Mrs.  Faulkner  died,  before  the  sale 
was  completed ;  and  therefore  the  bequest  over  took  place  ;  but 
as  to  Mrs.  Allen's  share  the  sale  was  complete  before  her  death  ; 
and  therefore  the  bequest  of  her  share  took  effect.  It  is  true, 
the  right  of  Mrs.  Faulkner's  children  was  not  controverted. 
There  was  no  personal  representative  of  her  before  the  Court ; 
and  her  children  would  have  been  entitled,  as  her  next  of  kin 
if  it  was  a  vested  interest.  But  the  contest  about  Mrs.  Allen's 
share,  and  the  alleged  difference  must  of  necessity  have  drawn 
the  attention  of  the  Court  to  the  state  of  Mrs.  Faulkner's  share, 
and  the  right,  in  which  it  was  claimed.  Her  want  of  title  could 
not  have  been  overlooked.  If  it  vested  in  her,  as  surviving,  not 
the  completion  of  the  sale,  but  the  testator,  no  one  could  in  that 
[  ^561  ]  *case  have  claimed  but  as  her  administrator.  But  the  plaintiff' 
did  not  claim  as  her  administrator ;  but  in  his  own  right,  and 
that  of  his  brother  and  sister  ;  upon  the  ground,  that  his  mother 
died  before  the  completion  of  the  sale ;  and  therefore  he  was 
entitled  by  the  bequest  over ;  and  the  right  of  her  children  is 
expressly  declared  to  one-fourth;  and  the  right  of  Mrs.  Allen 
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herself  to  another  fourth ;  and  payment  directed  to  her  executors,       Evvns 
and  to  the  others  in  their  own  rights.    The  Court  therefore      Elwin. 
must  have  made  this  declaration  deliberately ;  and  could  not 
mean  to  determine,  that  both  shares  vested  at  the  testator's 
death,  or  at  twelve  months  from  his  death. 

This  is  a  direct  authority  against  the  claim  of  these  plaintiffs. 
But  supposing  it  related  to  Mrs.  Allen's  share  only,  the  decree, 
that  it  vested  under  all  these  circumstances,  would  not  neces- 
sarily be  an  authority  for  vesting  in  this  case ;  and  if  I  am  not 
bound  by  some  authority,  I  cannot  strike  out  of  the  will  plain 
and  direct  words,  that  the  testator  has  introduced.  Upon  a 
review  of  all  the  cases  I  think,  none  of  them  will  be  at  all  shaken 
by  deciding,  that  Peter  Elwin  did  not  take  a  vested  interest. 


BEOWN  V.  HIGGS. 

(8  Vesey,  561-^76.) 

[For  a  report  of  this  case  see  4  B.  B.  828.] 


BARNES  V.  PATCKf  i803. 

(8  Veaey,  604—609.)  Jun^  27. 

The  word  "  estate "  in  a  will,  unless  qualified,  passes  both  real  and  Jtolls  Court, 

personal  estate.  Gbant,  U.K. 

Under  a  disposition  by  will  to  A.'s  and  B.'s  families  the  children  are        r  qq^  n 
entitled,  ezdusiye  of  their  parents,  and  per  capita. 

Joseph  Jefferson  by  his  will,  dated  the  4th  of  February,  1792, 
and  duly  attested  to  pass  real  estate,  made  the  following  dis- 
position : 

''I  Joseph  Jefferson  of  sound  mind  and  memory  do  for  many 
reasons  make  and  declare  this  my  last  Will  and  Testament,  but 
principally  to  secure  what  I  may  die  possessed  of  to  the  use» 
advantage,  and  comfort,  of  those,  for  whom  I  entertain  a  regard 
or  have  been  the  instrument  of  introducing  to  the  wants  of  this 
world ;  esteeming,  and  I  hope  with  propriety,  the  law  of  nature 
paramount  to  all  others." 

t  Burt  V.  HeUyar  (1872)   14  Eq.      833;  In  rt  Camer(m  (1884)  26  Ch.  D. 
160,  41  L.  J.  Ch.  430,  26  L.  T.  N.  S.      19,  53  L.  J.  Ch.  1139,  50  L.  T.  339. 
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Babnes  The  testator  then,  after  directions  for  the  settlement  of  his 

Patch.      accounts  and  his  funeral,  gave  to  his  brother  John  Barnes  an 

annuity  of  51.,  during  his  natural  life  ;  to  his  god-daughter  and 

niece  Charlotte  Barnes  200Z.,  to  be  paid  on  her  marriage,  and  82. 

per  annum.     Then  after  some  legacies  he  proceeded  thus  : 

"  8th.  Unto  my  illegitimate  children  Thomas  Jones  Jefferson, 
at  present  with  my  brother  Robert,  and  Arabella  Jefferson,  as 
[  ♦605  ]  yet  at  Bencoolen,  but  ordered  *home  in  my  letters  per  Wycombe, 
the  whole  residue  of  my  estate  to  share  and  share  alike,  he  to  be 
settled  with  by  my  executors  hereinafter  named  on  the  12th  of 
September,  1806  ;  and  she  on  the  13th  of  September,  1808 ;  on 
which  days  they  will  be  reciprocally  twenty-one  years  of  age. 
They  are  declared  heirs  of  each  other  in  case  of  death  before 
that  time ;  and  in  that  case  Bobert  Nicholson's  legacy  to  be 
augmented  to  1,000Z. ;  and  should  both  happen  to  die  before  of 
age  then  Bobert  Nicholson  to  have  5,0002.,  and  the  remainder  of 
my  estate  to  be  equally  divided  between  brother  Lancelot's  and 
sister  Esther's  families  increasing  brother  Bobert's  annuity  to 
30Z.  a-year." 

The  testator  died  soon  afterwards ;  leaving  Lancelot  Jefferson, 
his  eldest  brother,  heir  at  law ;  who  has  eight  children.  His 
sister  Esther  Barnes  died  in  his  life- time ;  leaving  ten  children. 
The  two  natural  children  of  the  testator  died  under  the  age  of 
twenty-one  unmarried  and  without  issue. 

The  bill  was  filed  by  the  children  of  Esther  Barnes,  to  have 
the  will  established,  the  legacies  paid,  and  the  residue  distributed 
among  the  plaintiffs  and  the  children  of  Lancelot  Jefferson,  per 
capita,  viz.  in  eighteen  shares. 

The  defendant  Lancelot  Jefferson  by  his  answer  insisted,  the 
real  estate,  of  which  the  testator  was  seised  in  fee,  did  not  pass 
by  the  will ;  but  descended  to  him  as  heir ;  and  that  the  residue 
of  the  personal  estate  is  divisible,  not  per  capita,  but  per  stirpes  ; 
one  moiety  between  the  plaintiffs;  and  the  other  between  the 
defendant  and  his  children ;  the  defendant  claiming  one-ninth 
part,  and  an  annuity  of  51.  given  him  by  the  will. 
[  606  ]  The  children  of  Jefferson  insisted,  that  the  real  estate  passed 

by  the  will ;  and  claimed  one  moiety  of  the  residue  of  the  per- 
sonal estate. 
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Mr.  Richards  and  Mr.  Bell,  for  the  plaintiffs :  Babhb* 

The  intention  was,  that  the  children  of  each  stock  should  take       Paioh. 
per  capita;   and   the  brother  Lancelot  is  excluded  from   the 
bequest  to  his  family.    There  have  been  several  cases  upon  that 
word :   but  upon  this  will  it  clearly  must  mean  children ;  and 
cannot  include  the  parent,  or  those  within  his  walls,  generally. 

Upon  the  next  question,  whether  the  real  estate  passed,  it  ia 
included  in  the  will,  though  not  directly.  The  introductory 
part  shews  the  intention  to  dispose  of  all  the  property  he  had  in 
the  world.  The  word  "estate,"  has  often  been  held  to  pass 
real,  as  well  as  personal,  estate ;  and  the  expression  "  Heirs  to 
each  other,"  seems  to  point  to  real  estate. 

Mr.  Benyon,  for  the  heir : 

There  are  no  words  sufficient  to  disinherit  the  heir.  In  Doe  v. 
Buckner,^  there  was  a  much  stronger  introductory  clause; 
which  however  did  not  prevail.  So  in  Small  v.  Allen  I  Lord 
Eenyon  would  not  permit  the  general  words  "all  the  worldly 
estate,"  &c.  to  have  effect  against  the  heir.  The  general  words 
in  this  will  mean  what  remains  after  the  bequests ;  which  are 
I>ersonal  estate. 

Upon  the  question,  whether  Lancelot  Jefferson  is  himself  to 
take  under  the  bequest  to  his  "family,"  that  is  a  word  of 
general  signification  ;  which  in  common  parlance  must  comprise 
his  wife  and  himself. 

Mr.  Pemberton,  for   the    children    of  Lancelot  Jefferson,       [  ^07  ] 
insisted,  that  they  took  per  stirpes,  according  to  Wythe  v.  ThurU 
ston.^     ♦     ♦     * 

The  Master  of  the  Bolls  : 

The  only  construction  is,  that  by  the  word  "  family  "  children 
are  meant ;  and  if  that  is  the  construction,  does  it  not  follow, 
that  the  division  must  be  per  capita  ?  That  construction 
excludes  the  parent.  As  to  the  real  estate  it  is  a  mere  legal 
devise. 

t  6  T.  B.  610.        I  8  T.  B.  147.         §  Amb.  555;  1  Yes.  Sen.  196. 
B.B. — VOL.  Vn.  K 
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BAtiKeb      The  Master  of  the  Bolls  : 

PAtcM.  I  am  of  opinion,  the  real  estate  passes  by  this  will.    By  the 

Jwne  27.  first  clause,  in  which  he  seems  to  have  natural  children  in  con- 
templation,  the  intention  appears  to  dispose  of  the  whole  of  his. 
property ;  and  the  words  are  suflScient  to  carry  that  intention 
into  execution.'  The  "wordB  "  what  I  may  die  possessed  Of  "  are 
BuiEcient  to  desferibe-  all  property  of  whatever  description* '  In 
HuMep  V.  Bro(m€tn  +  the  words  "  all  I  am  worth,"  were  held  suf- 
ficient to  pass  real  estate.  As  Lord  Holt  said  in  The  Connies^ 
of  Bridgewater  v.  The  Duke  of  Bolton,t  the  word  "  estate  "  is 
genus  generalissimum ;  and  includes  all  things  real  and  personsd* 
I  admit,  that  has  been  so  qualified  by  the  context  as  to  bear  & 
narrower  signification ;  as  in  Doe  v.  Buckner ;  where  the  worda 
were  held  insufficient  to  carry  real  estate ;  not  as  being  of  them- 
selves insufficient  to  pass  land,  but  upon  the  context  of  the  wilt 
£♦608]  personal  estate  only  being  in  contemplation  *of  the  testator* 
In  Shaw  v.  BuU  §  Lord  Chief  Justice  Trevor  says,  generally  the 
words  "  my  estate,  the  residue  of  my  estate,"  or  "  the  overplus 
of  my  estate,"  may  pass  an  inheritance,  where  the  intent  ia 
apparent  to  pass  it :  but  such  intent,  to  carry  an  inheritance  by 
such  words,  must  be  very  apparent,  and  necessary  to  be  drawn 
from  the  words  of  the  will  and  circumstances  of  the  case ;  for  if 
the  words  be  indi£ferent  to  real  and  personal  estate,  or  may  be 
applied  to  personal  alone,  there  the  heir  at  law  is  not  to  be  dis- 
inherited by  the  implication  of  such  words  or  any  implication  at 
all,  but  what  is  a  necessary  one.  But  the  doctrine  of  modem 
cases  is,  that,  where  there  is  nothing  to  qualify  the  word  "estate'^ 
it  will  carry  real  as  well  as  personal  estate ;  and  the  contrary 
intention  ought  to  appear,  to  induce  the  Court  to  put  upon  that 
word  a  less  extensive  signification  than  it  naturally  bears.  In 
TiUey  v.  Simpson  \\  Lord  Hardwicke  says,  "  where  the  Court  has 
restrained  the  word  'estate'  to  carry. personal  estate  only,  it 
has  been,  where  it  appeared  to  be  the  intention  of  the  testator, 
that  it  should  be  so  understood."  In  Hogan  v.  Jackson  H  Lord 
Mansfield  says,  "it  is  now  clearly  settled,  that  the  words  *  all 

t  1  Br.  C.  C.  437.  ||  1  T.  E.  659  n. 

t  1  Salk.  236.  ^  Covp.  299 ;  see  p.  306. 

i  12  Mod.  692. 
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my  estate '  will  pass  every  thing  a  man  has :   but  if  the  word       Babnbs 
'  all '  is  coupled  with  the  word  '  personal '  or  a  local  descrip-       fatch. 
tion,  there  the  gift  will  pass  only  personalty,  or  the  specific 
estate  particularly  described.*' 

In  this  will  there  is  nothing  to  qualify  the  word  ''  estate." 
Taken  in  its  largest  signification  it  means  all  the  property.  He 
had  already  disposed  of  part.  Then  the  whole  residue  he  gives 
to  his  illegitimate  children;  that  is,  every  part  he  had  not 
already  disposed  of.  *Some  stress  was  laid  on  his  declaring  [  *609  ] 
thenr  heirs  of  each  other.  It  is  possible,  that  word  was  not  used 
in  a  determinate  sense :  but  it  is  enough  to  say,  there  is  no 
expression  in  the  whole  i^ill  to  shew,  he  used  the  word  ''  estate  " 
in  a  less  extensive  signification  than  that  it  naturally  bears. 
That  entitles  the  children  to  the  whole  real  estate ;  which  then 
goes  in  the  same  way  as  the  personal  property. 


BENNETT  v.  ABUEEOW.f  i803. 

(8  Vesey,  609—616.)  Julyl. 

Though  to  effect  the  execution  of  a  power  by  will  a  direct  reference    Eldon,  L.G. 
to  the  power  is  not  necessary,  the  intention  must  distinctly  point  to  the        r  ^qq  -i 
subject  of  it;  as  if  something  is  included,  which  the  testator  had  not 
otherwise  than  under  the  power ;  and  jMurt  of  the  will,  unless  applied 
to  it,  would  be  wholly  inoperative. 

[Im  this  case  a  testator  had  a  general  power  of  appointment 
by  will  over  certain  funds  comprised  in  his  marriage  settlements, 
and  made  his  will  disposing  of  all  his  property  but  not  referring 
to  the  power. 

The  Masteb  of  the  Bolls  held  that  the  will  did  not  operate 
as  an  execution  of  the  power. 

The  alteration  of  the  law  upon  this  point  by  the  Wills  Act, 
1  Yict.  c.  26,  8.  27,  makes  the  case  no  longer  applicable  to  general 
powers,  but  the  following  judgment  of  the  Master  of  the  Bolls 
is  still  applicable  to  similar  questions  arising  in  reference  to 
the  execution  of  special  powers.] 

t  MiOs  v.  MaU  (1886)  34  Ch.  D.  186 ;  56  L.  J.  Ch.  118 ;  55  L.  T.  665. 
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[b.b. 


Bennett 

V. 

Abubbow. 

[616] 


The  Masteb  of  the  Bolls  : 

This  is  always  a  question  of  intention,  whether  the  party 
meant  to  execute  the  power,  or  not.  Formerly  it  was  sometimes 
required,  that  there  should  be  an  express  reference  to  the  power. 
But  that  is  not  necessary  now.  The  intention  may  be  collected 
from  other  circumstances;  as,  that  the  will  includes  something  the 
party  had  not  otherwise  than  under  the  power  of  appointment ; 
that  a  part  of  the  will  would  be  wholly  inoperative,  unless  applied 
to  the  power.  There  is  nothing  of  that  sort  in  this  case.  No 
description  of  property  is  disposed  of,  that  there  is  not  something 
to  answer.  The  only  peculiar  circumstance  is  the  1,0002.  stock 
given  after  the  wife's  death  to  MuUins.  Upon  that  it  is  suffi- 
cient to  say,  the  same  circumstance  in  Andrews  v.  Emmot\ 
produced  no  such  consequence. 


1803. 
July  7,  8. 

Rollt  Court. 
Grant,  M.B. 

[6] 


[•7  ] 


BAYLEY  V.  BI8H0P.J 

(9  Vesey,  6—12.) 

Devise  to  the  devisor's  wife  for  life,  and  from  and  after  her  decease  to 
trustees,  upon  trust  to  sell,  and  among  other  bequests  to  lay  out  500/.  iu 
an  annuity  for  the  life  of  his  son.  A  vested  interest  in  th,e  son,  sur- 
viving the  devisor;  but  dying  in  the  life  of  the  wife:  the  period  of 
enjoyment  being  deferred  with  reference  to  the  circumstances  of  the 
estate,  not  of  the  legatee. 

Bequest  of  a  sum  of  money  in  trust  to  lay  it  out  upon  Government  or 
other  securities  in  the  purchase  of  an  annuity  for  life,  held  a  direction 
to  lay  it  out  in  an  annuity  for  life :  the  will  making  several  dispositions 
of  stock,  both  as  to  the  dividends  and  the  capital 

William  Baylby  by  his  will,  dated  the  14th  of  November, 
1792,  devised  all  his  messuages,  lands,  tenements,  and  heredita- 
ments situate  in  Shrewsbury,  to  *his  wife  for  life ;  and  from  and 
after  her  decease  he  devised  the  same  to  John  Bishop  and  James 
Lloyd,  their  heirs  and  assigns,  upon  trust,  to  sell  and  dispose  of 
the  same ;  and  with  the  money  arising  therefrom  to  pay  certain 
legacies ;  and  in  trust  to  pay,  lay  out,  and  dispose  of  the  sum 
of  500Z.,  part  of  the  monies  to  arise  from  the  said  sale,  in  the 
names  of  Bishop  and  Lloyd,  or  the  survivor,  his  executors,  or 
administrators,  upon  Government  or  other   securities  in  the 

t  2  Br.  Ch.  0.  297.  60  L.  J.  Ch.  279;  64  L.  T.  447. 

X  In  re  Mahhett,  '91,   1  Ch.  707; 
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pnrchase  of  an  annuity  for  the  life  of  the  testator's  son  Thomas  Batlet 
Bayley ;  and  that  they  should  permit  him  to  receive  the  same  bishop. 
during  the  term  of  his  natural  life.  He  gave  800^.  upon  trust  to 
be  laid  out  upon  Government  or  other  securities ;  and  to  pay  the 
interest  thereof  to  his  daughter  Jane  for  life ;  and  after  her  death 
to  pay  the  capital  to  other  persons.  He  made  other  similiar  dis- 
positions; and  gave  and  bequeathed  the  residue  of  the  money 
arising  from  the  said  sale,  and  also  the  residue  of  his  personal 
estate  to  his  son  James  Bayley  and  his  daughters  Jane  Clark 
and  Elizabeth  Collingridge,  their  executors  and  administrators. 

The  testator  died  soon  afterwards,  leaving  his  wife,  Edward 
his  eldest  son,  and  his  other  children  named  in  the  will,  surviv- 
ing. The  widow  entered ;  and  continued  in  possession  till  her 
death  in  February,  1801.  After  her  death  the  trustees  sold  the 
estate.  Thomas  Bayley  and  James  Bayley  died  in  the  life  of 
the  widow.  The  bill  was  filed  by  Edward  Bayley,  the  eldest 
son  and  heir  at  law  of  the  testator,  and  also  executor  of  his 
brother  James;  praying,  that  the  gift  of  the  sum  of  5002.  by 
the  will  may  be  declared  to  have  lapsed  and  become  void  by  the 
death  of  Thomas  Bayley  in  the  life  of  Elizabeth  Bayley;  and 
that  it  belongs  and  may  be  paid  to  the  plaintiff,  as  heir  at  law  of 
the  testator ;  and  in  case  the  Court  shall  be  of  opinion,  that  the 
plaintiff  is  not  entitled  to  the  sum  of  5002.  as  heir  at  law  of  the 
testator,  then  that  *the  said  sum  may  be  declared  to  have  sunk  [  ^8  ] 
into  the  residue  of  the  money  arising  by  the  sale  ;  and  that  the 
plaintiff  is  entitled  to  one-third  part,  as  the  personal  representa- 
tive of  James  Bayley. 

The  defendant  William  Brunsden  and  his  wife,  in  her  right, 
as  widow  and  administratrix  of  Thomas  Bayley,  by  their  answer 
insisted,  that  the  sum  of  5002.  was  a  vested  interest  in  Thomas 
Bayley  immediately  on  the  death  of  the  testator.  The  defendant 
Jane  Clark  widow,  and  Elizabeth  Collingridge  with  her  husband 
insisted,  that  the  5002.  was  not  a  vested  interest  in  Thomas 
Bayley  upon  the  death  of  the  testator ;  but  that  by  his  death  in 
the  life  of  Elizabeth  Bayley  the  gift  of  that  sum  became  lapsed  ; 
and  it  sunk  into  the  residue  of  the  money  produced  by  the  sale ; 
these  defendants  claiming  two-thirds  of  the  said  sum  of  5002. 
respectively. 
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Bayley  Mr.  Lloyd  and  Mr.  Benyorty  for  the  plaintiff : 

Bishop.  The  questions  are,  Whether  this  bequest  of  500Z.  to  be  laid 

out  in  an  annuity,  is  contingent  or  vested  ?  if  contingent,  2ndly, 
between  the  plaintiff  claiming  in  the  event,  that  has  happened, 
as  heir,  and  the  other  defendants,  as  residuary  legatees  ?  This 
sum,  not  to  be  raised  and  set  apart  till  after  the  death  of  the 
the  widow,  could  not  vest,  unless  the  legatee  survived  her.  The 
general  principle  is,  that  a  legacy  charged  upon  land  does  not 
vest  till  the  time  of  payment.  The  cases  where  it  has  been  held 
vested,  though  the  person  entitled  in  remainder  died  in  the  life 
of  the  tenant  for  life,  are  cases  of  personal  property :  Benyon  v. 
Maddiscn.^  This  testator,  it  is  evident,  looked  to  his  SDn  as 
to  survive ;  confining  the  provision  to  his  life  only. 

[The  arguments  on  the  2nd  question  do  not  require  a  report.] 

[  i)  ]  Mr.  WethereUy  for  the  personal  representatives  of  Thomas 

Bayley : 

This  was  a  vested  interest.  If  the  intention  was,  that  Govern- 
ment securities  should  be  purchased,  and  the  dividends  be  paid 
to  his  son  Thomas  during  his  life,  certainly  the  capital  would 
fall  into  the  residue.  But,  if  he  meant  that  a  sum  in  gross 
should  be  severed  from  the  estate,  and  laid  out  in  an  annuity  in 
its  proper  technical  sense,  then,  though  he  could  not  take  it  as 
an  annuity,  he  might  elect  to  take  it  as  a  sum  in  gross.    *    *     * 

[10]  Mr.  Lewis,  for  the  surviving  residuary  legatees,  insisted, 

that  the  intention  was  to  give  to  the  real  estate  the  quality 
of  personal  estate  to  all  intents  and  purposes.    *    *    * 

Mr.  Lloyd,  in  reply.    *    *     * 

j«Zy6.      Thb  Mabteb  of  the  Bolls    [after  holding  that  the  annuity 

directed  to  be  purchased,  was  an  annuity  for  the  life  of 

Thomas  Bayley,  continued  as  follows] : 

[  11  ]  *     *    Taking  this  to  be  a  pecuniary  legacy  of  500i.,  the 

question  is,  whether  it  fails  by  the  death  of  Thomas  Bayley  in 

the  life  of  the  widow  ?    I  am  of  opinion,  it  does  not.    The 

t  2  Br.  0.  C.  75. 
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remainder  to  the  trostees  was  a  vested  interest  at  the  testator's     Bati.kt 
death.    If  the  wife  had  been  then  dead,  the  trust  must  have .    bishop. 
been  immediately  executed;  the  estate  sold;  and  the  money 
distributed.    It  was  therefore  ^merely  on  account  of  the  estate       L  *^^  ] 
for  life  in  the  widow,  not  with  reference  to  the  circumstances  of 
the  legatees,  that  the  sale  and  payment  were  postponed.    It  is 
impossible  to  reconcile  all  the  cases  of  legacies  payable  out  of 
land.     But  upon  the  authority  of  Dawson  v.  Killet,\  I  must  hold 
this  vested  upon  the  testator's  death. 


AINSLIE  V.  MEDLYCDTT.  isos. 

(9Vesey,  13—24.)  Julylh  12. 

Bill  by  a  husband  to  have  his  wife's  portion,  part  of  which  was    ^l^^  Qmrt. 
inyested  in  stock,  made  up  with  money,  on  the  ground,  either  of  express   Grant,  M.B. 
contract,  or  representation,  upon  which  the  marriage  took  place,  dis-         [  18  ] 
missed:  the  description  by  the  articles,  though  generally  **the  sum  of 
4,000/.,**  referring  to  that  sum  as  in  settlement ;  and  the  representation 
under  circumstances  not  amounting  to  a  warranty;   and  proceeding     , 
upon  a  common  mistake. 

By  indentures,  dated  the  27th  of  November,  1794,  after  the 
marriage  of  the  plaintiff  in  the  May  preceding  reciting,  that  by 
the  marriage  settlement  of  Mr.  and  Mrs.  Medlycott,  the  father 
and  mother  of  Mrs.  Ainslie,  in  1766,  it  was  provided,  that  the 
sum  of  4,000i.  in  that  settlement  mentioned  to  be  in  trust  for 
the  benefit  of  the  late  William  Coles  and  Jane  Coles,  his  wife, 
during  their  lives,  and  after  their  decease  for  the  use  of  the  said 
Jane  Medlycott,  should  remain  in  further  trust  for  the  use  of 
Mr.  and  Mrs.  Medlycott,  for  their  lives  and  for  their  younger 
child  or  children;  and  the  said  principal  sum  of  4,000Z.  to 
become  vested  in  such  younger  child  or  children  at  the  age  of 
twenty-one  years  ;  and  that  in  the  event  of  Mr.  Medlycott*s  living 
to  enjoy  the  said  sum  of  4,000i.  he  bound  himself  to  settle  real 
estates  to  the  value  of  820Z.  per  annum  to  his  wife  in  addition 
to  the  appointment  made  by  him  by  the  said  indenture,  to  be 

t  1  Br.  C.  C.  119. 
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AiKSLiE  enjoyed  by  her  after  his  decease  during  her  life ;  and  reciting 
Medltcott.  that  the  reversionary  interest  in  the  said  principal  sum  of  4,000Z. 
[  *14  ]  was  become  vested  *in  Mrs.  Ainslie  ;  and  that  articles  of  agree- 
ment were  entered  into  previous  to  the  marriage  of  Mr.  and  Mrs. 
Ainslie ;  whereby  it  was  stipulated,  that  Mr.  and  Mrs.  Medlycott 
should  release  all  their  reversionary  interest  in  the  said  sum  of 
4,000{.  expectant  upon  the  decease  of  Jane  Coles,  widow  of 
William  Coles,  to  the  intent,  that  the  said  sum  of  4,000Z.  to  be 
paid  by  Jane  Medlycott  upon  the  death  of  Jane  Coles,  together 
with  the  further  sum  of  2,000Z.  by  the  articles  stipulated  to  be 
paid  by  Mr.  Medlycott,  should  be  vested  in  trustees,  in  trust  to 
invest  the  same  in  the  funds,  &c.  in  order  to  constitute  a  fund 
for  the  benefit  of  Mr.  and  Mrs.  Ainslie  during  their  lives  and 
the  life  of  the  survivor ;  and  after  their  decease  for  the  issue  of 
the  marriage,  if  any ;  and  in  default  of  issue  to  fall  into  and  be 
part  of  the  personal  estate  of  Mr.  Ainslie ;  in  consideration  of 
the  marriage  and  in  execution  of  the  articles,  &c.  it  was  witnessed, 
that  the  trustees,  nominated  by  Mrs.  Medlycott  under  a  power 
in  her  marriage  settlement  in  the  event  of  the  death  of  the 
former  trustees,  should  assign,  transfer,  and  set  over,  to  other 
trustees  and  the  survivor,  his  executors,  &c.  all  their  right  and 
interest  in  and  to  the  sum  of  4,000Z.  expectant  upon  the  death 
of  Jane  Coles,  in  trust  to  invest  the  same  in  the  funds,  or  upon 
other  Government  security,  and  to  permit  Philip  Ainslie  to 
receive  the  interest  thereof  during  his  life ;  and  after  his  decease 
in  like  manner  to  permit  Jane  Paget  Ainslie  to  receive  the 
interest  thereof  during  her  life  ;  and  after  their  decease,  in  trust 
for  all  and  every  the  child  or  children  of  the  marriage,  if  more 
than  one,  equally,  at  the  age  of  twenty-one,  or  marriage ;  and  if 
but  one,  to  that  one ;  and  in  the  event  of  Jane  Paget  Ainslie 
dying  without  issue  bom,  or  in  ventre  sa  mere,  in  the  life  of 
Philip  Ainslie,  then  to  pay  the  said  sum  of  4,000Z.  together 
with  the  said  sum  of  2,000Z.  to  Philip  Ainslie,  for  his  sole  use 
and  benefit ;  and  Medlycott,  the  father  of  Mrs.  Ainslie, 
£  *15  ]  covenanted  to  pay  to  the  trustees  the  sum  *of  2,000Z.  to  be 
invested  by  them  upon  the  same  trusts,  as  expressed  concerning 
the  said  sum  of  4,0002. ;  and  until  the  payment  of  the  sum  of 
2,000{.  to  pay  the  interest  thereof  at  5  per  cent,  to  Philip  Ainslie, 
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or  to  Jane  Paget  Ainslie  in  case  of  the  death  of  her  said  hus-      Aikslie 
band ;  and  in  consideration  of  Jane  Medlycott  having  released   medlycott. 
her  reversionary  interest  in  the  said  sum  of  4,000Z.  in  manner 
and  for  the  purposes  aforesaid,  Medlycott,  the  father,  appointed 
to  her  certain  real  estates,  to  hold  from  and  after  her  decease 
during  the  term  of  her  natural  life. 

This  settlement  was  executed  by  Mr.  and  Mrs.  Medlycott,  Mr. 
and  Mrs.  Ainslie,  and  all  the  other  parties.  Differences  after- 
wards arose  between  Mr.  and  Mrs.  Ainslie ;  in  consequence  of 
which  she  quitted  his  house  and  went  to  her  brother.  There  was 
no  issue  of  the  marriage.  Mr.  Medlycott  died;  leaving  his 
widow  surviving  and  two  children  only,  one  son  and  Mrs. 
Ainslie.  The  bill  filed  by  Mr.  Ainslie  stated,  that  upon  the 
treaty  of  marriage  it  was  represented  to  him,  that  the  4,0002. 
was  a  sum  of  sterling  money  ;  ♦  *  and  prayed,  that  it  may  [  16  ] 
be  declared,  that  the  trustees  in  the  settlement  of  the  plaintiff 
are  entitled  to  recover  the  sum  of  4,000Z.  in  money,  and  not  in 
stock ;  and  that  what  is  due  on  account  of  the  principal  and 
interest  *from  the  death  of  Jane  Coles  may  be  paid  by  Jane  [  *17  ] 
Medlycott,  as  executrix  of  Jane  Coles,  out  of  his  assets ;  and  if 
they  should  not  be  sufficient,  that  the  executors  of  Mr.  Medlycott, 
the  father,  may  be  decreed  to  pay  the  same  out  of  his  assets ;  or 
that  it  may  be  made  good  out  of  the  rents  and  profits  of  the 
premises  appointed  to  Mrs.  Medlycott. 

The  defendant,  Mrs.  Medlycott,  *    ♦  admitted,  she  thought  the        [  18  ] 
4,000Z.  was  money  and  not  stock ;  and  believes,  she  has  declared 
to  the  plaintiff  and  others,  that  she  so  understood  it.     *    *    * 

Mr.  Alexander,  Mr.  Ramilly,  and  Mr.  Bell,  for  the  plaintiff : 

Contended,  that  the  subject  of  the  settlement  was  to  be  made 
4,0002.  in  money ;  either  upon  the  ground  of  express  contract, 
or  upon  the  representation  made  to  the  plaintiff;  upon  which 
the  marriage  followed;  according  to  Neville  v.  Wilkinaon,^ 
Graves  v.  White,l  and  that  class  of  cases. 

Mr.   Piggott,  Mr.  Richards  and  Mr.  Fonblanque,  for  the 
defendants : 

Insisted,  that  under  the  circumstances  the  plaintiff  was  not 

t  1  Br.  C.  C.  513.  {2  Freem.  57. 


138  1803.    CH.    9  VESEY,  18—20.  [b.b. 

AIN8LIE      entitled  to  the  fortune  of  his  wife :  2ndly,  that  if  he  was,  he  could 
Medlycott.  only  claim  it  in  its  actual  state. 

The  Master  of  the  Bolls  : 

The  principal  object  of  this  suit  is  the  first  part  of  the  prayer ; 

r  *19  ]  that  4,000i.  in  money,  not  in  stock,  may  be  *declared  the 
subject  of  the  settlement.  That  prayer  is  resisted  upon  different 
grounds :  1st,  That  by  the  settlement  the  plaintiff  has  acquired 
no  right  to  his  wife's  portion,  either  in  the  shape  of  money  or 
stock  :  2ndly,  Supposing  he  has  a  right  to  the  portion,  that  it  is 
only  to  that  portion,  as  it  actually  exists ;  not  to  have  it  made  up 
money,  if  it  does  not  exist  in  that  shape.  I  lay  out  of  the  case  a 
good  deal  of  what  was  said  as  to  the  unfortunate  situation  of  the 
parties ;  as  I  do  not  see,  how  it  can  influence  the  consideration  of 
the  questions.  As  to  the  first  objection  it  is  said,  she  was  entitled 
absolutely  to  a  fortune,  subject  to  a  life  interest.  It  is  asked,  in 
what  way  she  has  transferred  that  right  to  the  plaintiff  or  the 
trustees ;  and  it  is  said,  that  nobody  had  a  right  to  dispose  of  her 
property  but  herself :  and  she  has  made  no  disposition,  or  at  least 
no  valid  disposition.  There  were  articles  previous  to  the  marriage, 
but  not  executed  by  her ;  and  they  do  not  profess  to  contain  any 
disposition  of  her  interest  in  her  own  fortune;  but  only  to 
relinquish  the  life  interest  of  the  father  and  mother.  A  settle- 
ment was  executed  after  marriage ;  in  which  she  joined ;  by 
which  her  fortune  was  conveyed  to  trustees.  But  it  is  said, 
being  the  deed  of  a  married  woman,  it  is  wholly  inoperative  in 
this  Court.  I  do  not  think  the  answer  to  this  objection  quite 
satisfactory,  if  it  admitted  no  other.  It  is  said,  the  father  and 
mother  had  a  right  to  contract  for  the  child  ;  and  very  frequently 
agreements  before  marriage  upon  behalf  of  infants  by  parents 
and  guardians  would  bind  the  infants.  But  here  she  was  an 
adult ;  and,  2ndly,  there  was  no  agreement  even  by  the  parents 
before  marriage  as  to  the  property  of  the  daughter,  but  only  as 
to  their  own.  But  the  ground,  upon  which  the  settlement  may 
be  maintained,  is,  that  the  husband  without  the  intervention  of 
the  wife  has  a  degree  of  power  over  all  her  property.  Supposing, 
he  attempted  to  reduce  this  into  possessio^i ;  what  obstacle  was 

[  •20  ]      there  after  Mrs.  Coles's  *death  ?    There  was  none  from  the 
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father  and  mother ;  for  they  have  given  up  their  life  interests,  aikblie 
There  is  only  therefore  the  wife's  equity  for  a  settlement.  Bat  ubdltgott. 
that  is  already  done.  The  husband  has  made  a  settlement,  a 
provision  for  her  and  the  children ;  and  I  agree  that  the  Court 
would  require  no  better  evidence,  that  it  was  a  proper  settlement, 
than  her  agreement  and  that  of  her  two  parents.  The  Court, 
seeing  a  settlement  approved  by  her  parents  and  herself,  would 
not  direct  an  inquiry,  whether  it  was  a  proper  settlement.  It 
stands  therefore  in  the  same  situation,  in  which  it  would  have 
been  placed  upon  the  supposition  that  no  settlement  had  been 
made,  and  the  husband  had  applied  to  this  Court  for  his  wife's 
fortune.  Upon  that  ground  Lord  Habdwicke,  in  Bush  v. 
Dali€ay,\  held  the  wife's  fortune  bound  by  the  covenant  of  the 
husband.     This  is  therefore  a  bindmg  settlement. 

The  next  objection  is,  that  the  husband  will,  by  what  is  o£fered 
by  the  defendants,  have  all  that  is  given  to  him  by  the  settlement : 
viz.  his  wife's  fortune  in  the  situation,  in  which  it  actually  exists. 
In  opposition  to  that  it  is  said,  here  was  a  representation,  that 
her  fortune  was  4,000Z. ;  and  therefore  that  is  what  he  is  entitled 
to  have.  In  the  opening  it  was  argued  partly  upon  the  footing 
of  contract;  as  if  the  parents  had  expressly  agreed  that  he 
should  have  4,0002.  In  the  reply  it  was  put  upon  the  ground  of 
representations,  by  which  the  husband  is  deceived ;  and  which 
therefore  must  be  made  good  to  him  :  in  what  way  to  be  made 
good  is  not  distinctly  stated.  The  bill  prays,  that  it  may  be  out 
of  Mrs.  Coles's  assets.  What  has  she  done  to  bind  her  estate  to 
make  it  good?  She  was  no  party;  and  is  not  stated  to  have 
made  any  representation.  If  any  person  is  to  make  it  good,  it 
must  be  either  the  father,  or  Mrs.  *Medlycott,  or  both.  That  the  [  '21  ] 
husband  in  this  case  conceived  his  wife's  fortune  consisted  of 
4,0002.  in  money,  I  have  no  doubt.  That  the  father  and  mother 
conceived  the  same,  I  as  little  doubt.  What  they  and  the 
husband  supposed  he  was  acquiring  was  4,0002.  in  money.  But 
that  does  not  determine,  whether  that  sum  must  be  made  good 
to  the  husband.  The  question  is  whether  that  representation 
was  so  made  as  to  impose  an  obligation  upon  the  father  and 
mother,  or  either  of  them,  to  warrant  her  fortune  to  be  that  sum. 

t  3  Atk.  630 ;  1  Yea.  Sen.  19. 
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AixRLiE  No  doubt,  by  a  representation  a  party  may  bind  himself  jast  as 
Medi^cott.  Diuch  as  by  an  express  covenant.  If  knowingly  he  represents 
what  is  not  true,  no  doubt  he  is  bound.  If  without  knowing 
that  it  is  not  true,  he  takes  upon  himself  to  make  a  representa- 
tion to  another,  upon  the  faith  of  which  that  other  acts,  no 
doubt  he  is  bound ;  though  his  mistake  was  perfectly  innocent* 
The  question  is,  whether  there  was  such  representation  in  this 
case  ?  We  know  nothing  of  what  representations  were  made  but 
by  the  settlement.  No  evidence  was  read  upon  the  subject.  It 
rests  therefore  upon  the  articles  themselves ;  which  contain  no 
representation  whatsoever  except  that  which  is  perfectly  true, 
that  under  the  settlement  of  1766  this  lady  was  entitled  to  a 
fortune  of  4,000Z. ;  stating  the  provisions  of  that  settlement; 
and  beyond  the  terms  of  that  settlement  nothing  is  stated 
throughout  the  articles.  The  marriage  settlement  contains  the 
language  of  the  parties :  viz.  the  assertion  of  them  all,  that  by 
that  settlement  that  fortune  was  provided  for  her.  It  is  no  more 
the  language  of  Mrs.  Medlycott  than  of  Mr.  Ainslie.  It  is  the 
language  of  them  all.  It  is  totally  different  from  the  case  last 
cited  for  the  plaintiff ;  where  the  party  referring  to  nothing,  but 
stating  the  precise  fact,  that  he  was  to  pay  a  sum  of  money, 
engages  the  husband  by  that  statement  to  enter  into  that  treaty. 
Here  nothing  is  said  except  with  reference  to  the  deed  ;  and  that 
![  '22  ]  is  said  by  all  the  *parties,  and  was  equally  within  the  knowledge 
of  them  all;  and  all  of  them  knew,  or  had  an  opportunity  of 
knowing,  what  was  in  the  deed.  Upon  the  face  of  the  deed  it 
does  not  appear,  in  what  situation  the  property  stood.  It  was 
not  the  intention  to  give  the  daughter  anything  but  her  portion 
and  the  Life  interests  of  her  father  and  mother  in  that.  There  is 
only  one  line  pointing  at  a  different  intention :  declaring  the 
release  of  the  reversionary  interests  to  be  to  the  intent  that  the 
said  sum  of  4,000Z.,  to  be  paid  by  Jane  Medlycott  upon  the  death 
of  Jane  Coles,  &c.  should  be  vested  in  trustees,  &c.  But  that  is 
not  inserted  as  a  stipulation,  that  she  shall  pay  the  4,000Z. ;  but 
only  as  a  consequence  to  follow  upon  their  giving  up  the  life 
interests.  It  was  supposed  by  all,  that  the  4,000Z.  would  be  to 
be  paid  the  moment  of  Mrs.  Coles's  death ;  and  they  give  their 
daughter  the  right  to  assert  her  title  to  her  fortune,  disin- 
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cumbered  of  the  life  interests.    If  they  meant  an  engagement      Ainslib 

for  absolute  payment,  without  reference  to  the  state  of  the   msdlycott. 

particular  fund,  they  would  not  have  done  it  in  this  way ;  taking 

a  covenant  from  a  married  woman,  and  abstaining  from  taking 

it  from  her  husband.    By  the  articles,  previous  to  the  marriage, 

all  that  is  required  from  the  father  and  mother  is,  that  they 

shall  give  up  their  life  interests  :  not,  that  they  shall  engage  to 

give  anything  to  their  daughter,  except  the  sum  of  2,000^ ; 

which  the  father  stipulates  to  give  her.    But  he  stipulates  for 

not  a  shilling  more,  but  merely  to  abandon  his  life  interest. 

Nothing  is  to  flow  from  him  or  the  mother  but  that  sum  of  2,000Z. ; 

and  beyond  that  they  were  only  to  remove  the  obstacle  to  the 

enjoyment  of  her  fortune. 

It  is  not  for  me  to  speculate,  what  would  have  been  to  be  done, 

if  the  parties  had  discovered  the  true  situation  of  the  fund : 

whether  any  alteration  would  have  been  made  in  the  terms  of 

the  settlement ;    or  the  fortune  *would  have  been  made  up       [  *23  ] 

4,000{.     There  is  nothing  in  the  deed  to  induce  a  suspicion,  that 

such  discovery  would  have  produced  such  alteration,  for  they 

had  no  purpose  to  give  any  thing  but  their  life  interests  and  the 

sum  of  2,00OZ.     So  the  only  purpose  of  Mr.  Ainslie  was  to  settle 

his  wife's  fortune,  and  nothing  more.     He  does  not  say,  that  a 

discovery  of  the  fact  would  have  induced  a  different  settlement ; 

that  they  would  have  added  to  the  daughter's  fortune,  and  given 

her  something  beyond  that  to  which  she  was  entitled.     The 

father  and  mother  are  no  more  to  blame  than  the  husband.     If 

it  had  been  in  their  conusance  particularly,  that  might  have 

made  a  difference.     But  they  had  nothing  to  do  with  this  fund. 

They  had  no  more  right  to  make  any  inquiry  with  regard  to  it 

than  the  plaintiff.     They  had  not  received  interest  from  it.     The 

time  for  that  had  not  arrived.     They  could  not  know  from  that 

how  it  was  vested  ;  and  in  what  manner  paid.    If  they  had  been 

in  the  receipt  of  the  income,  there  would  have  been  an  obligation 

upon  them  to  enquire  how  that  fund  was  vested  from  which 

they  were  receiving  interest.    They  were  not  only  therefore  as 

ignorant  as  the  plaintiff;  but  there  was  nothing  that  could  have 

led  them  to  make  the  enquiry,  or  to  ascertain  that  fact.     This  is 

a  situation,  in  which  all  parties  ignorantly  and  innocently  fell 
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AiNBLiE      into  mistake.    How  can  I  transfer  the  loss  from  one  to  the  other 

mm 

Medltcott.  without  some  distinct  ground  ?  The  loss  naturally  falls  where  it 
happens.  It  is  for  those  upon  whom  it  falls,  to  make  out  a 
distinct  ground,  upon  which  it  is  to  be  borne  by  others.  It  is 
attempted  upon  the  ground  of  representation;  and  representa- 
tions might  have  been  made,  that  would  have  the  effect  of  laying 
the  father  and  mother,  however  ignorant,  under  an  obligation  to 
bear  the  loss.  But  nothing  was  procured  from  them,  which 
bears  the  remotest  approach  to  a  warranty,  that  the  fortune 
should  actually  produce  to  the  husband  the  net  sum  of  4,000Z. 
I  *24  ]  in  *money.  It  might  as  well  have  been  contended,  that,  if  by 
any  other  accident  the  fortune  had  been  totally  lost,  if  the 
trustees  had  embezzled  it,  the  father  and  mother  would  have 
been  bound  to  make  it  good.  But  there  is  no  covenant  of  that 
sort.  There  is  merely  a  recital,  that  the  sum  of  4,000Z.  is 
contained  in  a  settlement.  But  unfortunately  it  does  not 
contain  the  fact,  that,  though  the  recital  is  true,  it  is  not  so  in 
the  sense  in  which  the  parties  understood  it :  it  was  not  4,000Z. ; 
part  having  been  laid  out  in  stock  by  parties  competent  to  do  so^ 
and  therefore  so  they  must  take  it ;  unless  they  can  make  out 
an  engagement  by  some  other  parties  to  make  it  good. 

The  plaintiff  therefore  is  not  entitled  to  the  declaration,  which 
it  is  the  principal  object  of  the  bill  to  obtain. 


1803.  WALLWYN  V.   LEE.f 

Dec,  18.  (9  Vesey,  24—34.) 

Eldon  L  C  ^^  ^y  tenant  in  tail  in  possession  under  a  marriage  settlement  for 

diBcoyery  and  delivery  of  title-deeds.    Plea,  mortgage  by  the  tenant  for 
^       -I  life,  alleging  himself  to  be  seised  in  fee,  and  in  possession  of  the  pre- 

mises and  deeds  as  apparent  owner,  allowed ;  upon  the  rule,  that  a  Court 
of  Equity  gives  no  assistance  against  a  purchaser  for  valuable  considera- 
tion  without  notice. 

Thb  bill  stated  the  title  of  the  plaintiff  as  tenant  in  tail  under 
the  marriage  settlement  of  his  late  father,  and  an  Act  of  Farlia- 
ment,  discharging  part  of  his  estates  from  the  uses  af  the  settle- 

t  Ind,  Coape^  <fe  O.  v.  Emmereon  (1887)  12  App.  Ca.  300;    Taiflor  v. 
^Msell  (1890)  59  L.  J.  Ch.  762. 
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ment,  and  settling  other  estates ;  and  that  he  had  suffered  a  Wallwyk 
recovery ;  and  suggesting,  that  the  defendant  had  in  his  custody  l^eu 
or  power  the  title-deeds,  &c.  relating  to  the  estates  comprised  in 
the  Act  of  Parliament,  claiming,  under  pretence  of  mortgages  by 
the  plaintiff's  father,  who  was  only  tenant  for  life  under  the 
settlement,  prayed,  that  the  defendant  may  be  decreed  to  deliver 
up  to  the  plaintiff  all  deeds,  &c.  in  his  posses  don,  &c.  appertain- 
ing to  the  premises. 

The  defendant,  to  so  much  of  the  bill  as  sought  the  discovery 
and  delivery  of  the  title-deeds,  &c.  except  the  deeds  *after-  [  *25  ] 
mentioned,  pleaded,  that  the  plaintiff's  father,  alleging  himself 
to  be  seised  in  fee,  and  being  in  actual  possession  of  the  premises 
as  apparent  owner,  and  being  also  in  actual  possession  of  the 
title-deeds,  &c.  relating  thereto,  as  apparent  owner  thereof, 
and  having  the  disposal  thereof,  executed  the  several  mortgages 
(stating  them)  under  which  the  defendant  claimed  ;  and  averred 
that  the  defendant  and  the  other  mortgagees  through  whom  he 
derived,  had  no  notice  of  the  Act  of  Parliament. 

Mr.  Mansfield^  Mr.  Richards,  and  Mr.  Cooke,  in  support  of 
the  plea : 

This  plea,  which  goes  both  to  the  relief  and  the  discovery,  is  in 
effect,  that  the  defendant  is  a  mortgagee  without  notice  of  the 
plaintiff '8  title.    *    ♦    ♦ 

Mr.  RomiUy,  Mr.  Fonblanqtie,  and  Mr.  Wingfield,  for  the        [  28  ] 
plaintiff: 

The  plaintiff  is  also  a  purchaser  for  valuable  consideration ;  and 
there  was  no  negligence  upon  his  part,  that  could  induce  the  defen- 
dant to  put  himself  in  possession.  The  plaintiff  being  an  infant, 
the  deeds  therefore  remained  in  his  father's  hands ;  they  were  also 
properly  with  him  in  another  respect,  as  tenant  for  life.    ♦    ♦    ♦ 

Afr.  3fan«/JeW  in  reply.    ♦    ♦    ♦  [29] 

The  Lord  CHANCKiiLOR :  [  30  ] 

*    *     The  importance  of  this  question  is  very  great ;  but  not        C  3i  ] 
greater  one  way  than  the  other.    If  on  the  one  hand  it  is  objected 
that  the  tenant  for  life  of  an  estate  comprised  in  a  fomily  settle- 
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Wallwtn  ment  is  enabled  to  defeat  those  in  remainder,  it  must  be  remem- 
Lee.  bered  on  the  other,  that,  if  the  nature  of  the  transaction,  in 
which  such  a  settlement  is  found,  requires,  or  happens  to  be 
attended  with,  the  circumstance  of  leaving  the  title-deeds  with 
him,  every  man  who  advances  money  upon  mortgage,  is 
distinctly  and  absolutely  in  the  power  of  the  tenant  for  life ; 
and  it  may  be  worth  consideration,  whether  both  parties  can  be 
said  to  be  equally  innocent ;  for  the  tenant  for  life  generally  in 
this  sort  of  settlement  transacts  for  the  remainder-men.  He  is 
under  the  constitution  of  the  transaction  exerting  providence 
upon  their  part :  and  it  may  be  necessary  to  leave  the  deeds  with 
him,  as  a  species  of  agent  for  them ;  and  they  are  defrauded  by 
his  act.  This  is  not  to  be  considered  solely  with  reference  to 
family  settlements ;  for  wherever  there  is  a  tenant  for  life  in 
possession,  he  has  the  same  means  of  imposing  upon  every 
purchaser  and  mortgagee. 

In  this  case  the  mortgagor  was  in  possession  of  the  estate ; 
which  is  prima  facie  evidence,  that  he  was  owner  of  the  fee- 
simple.  He  was  in  possession  of  documents,  which  would  prove 
him  to  be  tenant  in  fee,  if  he  dropped  the  settlement ;  and  with- 
held the  Act  of  Parliament.  The  mortgagee,  who  without  doubt 
is  a  purchaser  for  valuable  consideration,  stood  in  circumstances, 
[  •32  ]  that  enable  this  *defendant  to  aver  every  proposition  necessary 
to  the  plea  of  a  purchase  for  valuable  consideration  without 
notice,  seeking  to  shut  out  the  discovery :  viz.  that  the  vendor  or 
mortgagor  was  the  owner  or  pretended  owner;  and,  which  I 
conceive  must  be  averred,  that  he  was  in  possession.  It  was 
never  held  necessary  to  aver  in  the  plea,  that  the  purchaser  was 
put  in  possession.  I  know  no  such  case.  Lord  Bossltn  upon 
that  says,  it  should  not  be  averred ;  for,  "  ex  hypothesi "  the  plea 
presumes  it.  I  doubt  that ;  for  what  is  necessary  to  the  plea  of 
purchase  for  valuable  consideration,  as  in  the  case  of  every  other 
plea,  must  be  averred ;  and  it  would  go  this  length,  that  it  is  not 
necessary  to  aver,  that  the  vendor  was  in  possession ;  for  if 
the  plea  will  not  do,  unless  he  was  in  possession,  the  same 
doctrine  would  equally  authorise  you  to  omit  that  fact,  as,  that 
the  purchaser  took  possession,  if  it  was  necessary  that  he  should 
do  so.    With  respect  to  this  particular  species  of  purchaser,  a 
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mortgagee,  it  is  also  to  be  remembered,  that  the  possession  does  Wallwyn 
not  in  the  nature  of  the  thing  ordinarily  accompany  the  trans-  lse. 
action ;  and  the  fact  that  the  mortgagor  remained  in  the  posses- 
sion, in  one  sense  does  not  amount  to  an  assertion,  that  the 
mortgagee  was  out  of  the  possession ;  and  it  is  admitted,  that 
daring  the  life  of  the  mortgagor,  while  the  mortgagee  had  the 
legal  as  well  as  the  equitable  right,  the  mortgagee  was  to  be 
considered  in  possession.  If  he  is  to  be  taken  to  be  now  out  of 
possession,  that  is  occasioned,  not  by  any  species  of  negligence 
in  not  taking  the  possession  originally  according  to  his  title,  but 
by  the  defect  arising  out  of  the  nature  of  the  title  he  has  had  the 
misfortune  to  take. 

This  bill  is  filed  by  a  person  having  got  possession.  If  the 
principle  is,  that  this  Court  will  not  stir  against  a  purchaser  for 
valuable  consideration  without  notice,  what  are  the  legal  rights 
of  the  son,  tenant  in  tail,  when  his  ^father's  life  estate  deter-  r  «33  i 
mines.  His  legal  rights  are,  that  he  shall  have  possession  of  the 
estate :  I  do  not  know  that  I  am  entitled  to  say  of  the  title- 
deeds  ;  but  that  he  shall  recover  in  trover  the  value  of  the  deeds ; 
or  in  detinue,  in  which  the  judgment  is  for  the  deeds  or  the 
value.  But,  without  attending  to  the  imperfection  of  the  law  in 
such  actions,  which  is  probably  the  ground  of  the  jurisdiction 
here  for  the  specific  delivery  of  the  thing,  I  will  suppose  his  right 
at  law  to  be  the  specific  delivery.  It  is  true,  he  is  not  seeking 
in  equity  to  recover  possession  of  the  estate.  But  he  is  seeking 
to  recover  something  which  he  cannot  recover  at  law ;  the  value 
of  which  non  constat  he  can  recover  at  law  without  the  discovery 
of  the  deeds.  Is  it  of  necessity  then,  that  this  Court  must  hold 
as  against  a  purchaser  for  valuable  consideration  without  notice, 
that  if  the  possession  of  the  estate  has  been  got  from  him,  the 
possession  of  the  deeds  shall  be  taken  out  of  his  hands  by  this 
Court,  and  thrown  in  to  the  person  who  has  got  from  him  the 
possession  of  the  estate?  I  do  not  go  farther  to  consider  whether 
the  possession  can  be  for  ever  withheld  from  him;  reserving 
that ;  and  doubting,  whether  upon  the  argument  of  this  plea  the 
Court  has  any  right  to  discuss  that  question ;  or  to  take  upon 
itself  to  say,  as  the  ground,  upon  which  it  is  in  this  state  of 
things  to  proceed,  that  the  possession  may  be  for  ever  withheld 
B.B. — VOL.  vn.  L 
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Wallwyn  from  him.  Is  it  not  worth  consideration,  whether  the  very 
Lee.  principle  of  this  plea  is  not  this :  ''  I  have  honestly  and  hondfid^ 
paid  for  this  in  order  to  make  myself  the  owner  of  it ;  and  you 
shall  have  no  information  from  me  as  to  the  perfection  or  imper- 
fection of  my  title,  until  you  deliver  me  from  the  peril  in  which 
you  state  I  have  placed  myself  in  the  article  of  purchasing  hand 
fder 

Is  it  not  worth  consideration,  whether  every  plea  of  purchase 
[  *34  ]  for  valuable  consideration,  without  notice,  does  *not  admit,  that 
the  defendant  has  no  title.  If  he  has  a  good  title,  why  not  dis- 
cover? I  apprehend,  there  is  sufficient  ground  for  saying,  a 
man,  who  has  honestly  dealt  for  valuable  consideration,  without 
notice,  shall  not  be  called  upon  by  confessions  wrung  from  his 
conscience  to  say,  he  has  missed  his  object  in  the  extent, 
in  which  he  meant  to  acquire  it.  I  doubt  therefore  the  argument 
calling  upon  the  Court  to  presume,  that  this  man  can  bring  no 
ejectment :  that,  if  he  did,  he  could  not  recover ;  that  he  has  not 
now  the  legal  fee ;  that  he  has  not  some  term  vested  in  him ; 
that  he  may  not  be  able  to  procure  either ;  and  presuming  that 
at  the  hazard  of  preventing  him  from  doing  that  very  thing,  if 
he  is  at  this  moment  engaged  in  the  endeavour  to  do  it.  It  is 
asked,  whether  the  Court  is  to  permit  extortion  by  enabling  the 
defendant  to  withhold  the  deeds  from  the  owner  ?  Is  not  the 
very  doubt,  whether  this  Court  will  call  upon  the  defendant  to 
admit,  that  the  plaintiff  is  the  owner  ?  Next,  the  possession  of 
the  deeds  at  least  is  a  thing  purchased  with  the  estate ;  and  if  it 
happens,  that  the  purchase  misses  its  object  to  this  extent,  that 
the  purchaser  has  had  the  possession  taken  from  him  without 
the  assistance  of  this  Court,  is  there  a  clear  principle,  that 
therefore  the  possession  of  the  deeds  shall  \^ith  the  assistance  of 
the  Court  be  recovered  by  that  person,  who  so  obtained 
possession  of  the  estate  ?  I  am  not  sure,  that  follows  as  a  prin- 
ciple of  sound  equity;  if  the  principle  of  the  Court  is,  that 
against  a  purchaser  for  valuable  consideration  without  notice 
this  Court  gives  no  assistance^  Feeling  this  case  to  be  of  great 
importance,  with  reference  to  the  transactions  of  the  world, 
especially  if  I  shall  be  compelled  to  infringe  upon  an  authority, 
to  which  I  look  with  great  respect,  but  which  at  this  moment  I 
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cannot  think  conaiBtent  with  the  doctrine  of  this  Court  as  to  a    Wallwyv 
purchaser  for   valuable   consideration    without   notice,  I   am        lbk. 
obliged  to  take  some  farther  time. 

[The  plea  having  stood  a  considerable  time  for  judgment,  was 
allowed.] 


LLOYD  V.  JOHNES.  isoa. 

(9  Veaey,  37—67.)  ^^'  «♦ 

Temmt  in  tail  daixning  upon  the  death  of  a  former  tenant  in  tail  1808. 

ivithout  iasae,  under  a  limitation  in  remainder,  entitled  to  continue  the  ^£11^20 

suit  of  the  former  tenant  in  tail,  and  to  the  benefit  of  the  proceedings,  Julf  7, 8, 9, 

by  a  supplemental  bilL  26. 

Distinction,  where  the  suit  is  founded  upon  contract  by  the  tenant  in  |gQ^^ 

tail-  I^b.  1. 

[In  this  case  a  tenant  in  tail,  claiming  on  the  death  without  eldok,  L.a 
issae  of  a  preceding  tenant  in  tail,  took  proceedings  to  set  aside  r  37  n 
a  purchase  under  a  decree  in  a  former  suit  a£fecting  the  settled 
property  on  the  ground  of  irregularity,  and  the  question  arose 
whether  such  proceedings  were  properly  commenced  by  a 
supplemental  bill.  This  question  incidentally  involved  the  con- 
sideration of  the  question  whether  and  how  far  the  new  tenant 
in  tail  was  bound  by  and  entitled  to  claim  the  benefit  of  the 
proceedings  in  the  former  suit  to  which  he  was  not  a  party,  the 
inheritance  of  the  settled  property  having  been  represented  in 
that  suit  by  the  preceding  tenant  in  tail. 

The  facts  and  arguments  are  stated  at  great  length  in  the 
original  report,  but  having  regard  to  the  alteration  of  the  law 
and  practice  upon  the  principal  questions  involved  it  appears 
unnecessary  to  preserve  any  further  report  of  this  case  beyond 
the  following  passages  from  the  Loan  Chancellor's  judgment 
bearing  upon  the  question  thus  incidentally  raised.] 

Thb  Loan  Chancbllob: 

*    *    This  question  involves  a  subject,  to  which,  from  the        [  63  1 
difficulties  it  presents  to  my  mind  after  much  consideration,  I  do 
not  state  myself  able  to  do  justice ;  what  are  the  principles,  and 
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Llotd       what  are  and  ought  to  be  the  doctrines,  with  respect  to  a  suit  in 

JoHNBs.      this  Court  by  a  prior  tenant  in  tail,  as  affecting  subsequent 

remainder-men ;  and  by  existing  remainder-men,  as  affecting,  or 

not,  the  rights  of  persons  subsequently  coming  in  ease,  but  having 

[  *54  ]  interests  prior  to  those,  upon  *whose  interests  the  bill  is  filed. 
The  subject  is  pregnant  with  great  difficulty.  It  has  been  so 
treated  by  those,  who  have  considered  it  most;  and  I  now 
allude  to  Lord  Bedesdale's  book,  which  is  a  wonderful  effort  to 
collect  what  is  to  be  deduced  from  authorities,  speaking  so  little 
what  is  clear,  that  the  surprise  is  not  from  the  difficulty  of 
understanding  all  he  has  said,  but  that  so  much  can  be  under- 
stood. It  is  to  be  observed,  that  the  question,  where  a  tenant  in 
tail  succeeds  another,  arises  much  more  frequently,  where  the 
tenant  in  tail  is  a  defendant,  not  a  plaintiff;  and  therefore  all 
the  dicta  apply  to  the  case,  that  happens  more  frequently,  not  to 
that,  which  sometimes  may  happen ;  and  there  may  be  question^ 
whether  the  same  principle,  applying  to  the  death  of  the  tenant 
in  tail,  defendant,  in  certain  stages  of  the  cause,  applies  to  his 
death,  when  plaintiff,  before  the  suit  is  determined.     ♦    *     * 

[  67  ]  A  court  of  equity  in  many  cases  considers  the  tenant  in  tail  as 

having  the  whole  estate  vested  in  him,  at  least  for  the  purposes 
of  suit ;  and  for  those  purposes  does  not  look  beyond  the  estate 
tail  in  a  suit  aiming  by  the  decree  to  bmd  the  right  to  the  land. 
I  distinguish  between  cases,  where  the  suit  is  founded  upon  con- 
tract by  the  tenant  in  tail,  and  a  suit  to  bind  the  land  in  respect 
of  charges  created  by  the  author  of  the  gift,  and  imposing  them 
therefore  upon  all,  who  take  per  formam  doni.  In  the  latter  the 
subsequent  remainder-man  has  a  clear  interest  in  the  event  of  the 
suit  of  the  prior  tenant  in  tail.  If  the  event  is  adverse,  in  many 
cases  he  may  be  bound ;  if  prosperous,  in  many  he  may  gain. 
If  an  estate  is  sold  under  the  judgment  of  the  Couft,  for  the 
very  purpose  of  enabling  this  Court  to  carry  on  such  suit  and 
the  convenience  of  justice  for  the  purposes  of  the  suit  the 
remainder-man  would  be  bound,  or  have  the  advantage.    *    *  * 

[  58  ]  I  admit,  there  is  no  judgment  in  point :  but  the  justice  of  the 

Court  furnishes  this  as  a  principle ;  that  it  is  of  absolute  necessity, 
when  once  it  is  said,  the  tenant  in  tail  shall  represent  the 
inheritance,  that  those  who  are  entitled  to  the  inheritance,  shall 
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in  this  Court  have  the  benefit  and  the  disadvantage  of  a 
proceeding  by  him.  But  it  has  been  always  thought  competent 
to  add  this  qualification :  liberty  to  apply  special  circumstances, 
under  which  the  estate  is  held:  as  a  ground  for  saying, 
they  ought  not  to  have  that  benefit,  or  suffer  that  disadvan- 
tage.    ♦     ♦     ♦ 


Llotd 

V, 
JOHKBS. 


COMING,   Ex  PARTE. 

(9Ve8ey,  lid— 118.) 

No  equitable  mortgage  by  a  deposit  of  deeds  with  the  wife  of  the 
debtor. 

The  object  of  this  petition  was  to  be  admitted  as  a  creditor 
under  a  commission  of  bankruptcy,  upon  the  following  trans- 
action, appearing  upon  the  certificate  of  the  Commissioners,  and 
proved  by  affidavit. 

Previously  to  the  bankruptcy  the  petitioner  agreed  to  lend  the 
bankrupt  1,5002. ;  for  which  purpose  he  sold  out  stock  of  that 
value,  upon  condition,  that  the  bankrupt  should  make  a  security 
hy  way  of  mortgage  to  replace  the  stock  within  12  months,  and 
to  pay  the  dividends  in  the  meantime ;  in  pursuance  of  which 
agreement  the  bankrupt  deposited  title-deeds  with  his  wife ;  who 
swore  the  deeds  always  from  that  time,  remained  in  a  trunk,  of 
which  she  kept  the  key,  until  they  were  taken  away  by  the 
messenger. 

Mr.yRomilly  and  Mr.  Rovpel,  in  support  of  the  petition  con- 
tended, tnat  this  was  an  equitable  mortgage,  by  delivery  of  the 
dseds  by  the  bankrupt  to  his  wife,  as  a  deposit,  to  secure  the 
money  lent  by  the  petitioner.    ♦    ♦    * 

Mr.  Richards  and  Mr.  Oirdleatone,  for  the  assignees, 
insisted,  the  circumstances  of  this  case  could  not  be  considered 
An  equitable  mortgage.     *    *     ♦ 

Thb  Lord  Ghakcbllob: 

[After  holding  that  the  petitioner  was  entitled  to  prove  for  his 
advance^  continued  as  follows :  ] 


1803. 
June  14. 
Aug.  20. 


Eldok,  L.C. 
[116] 


[116] 
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CoviNo,  Beyond  that  there  is  another  question,  deserving  much  con- 
»pw^-  Bideration;  whether  this  is  to  be  considered  a  deposit?  I 
remember,  previously  to  Russel  v.  Russell  it  was  very  much 
doubted,  whether  a  mere  deposit  of  deeds  constituted  an  equit- 
able mortgage,  if  there  was  no  writing  to  manifest  the  purpose ; 
resting  altogether  upon  parol ;  and  it  is  quite  competent  to  the 
man,  who  put  the  deeds  into  the  hands  of  a  creditor,  without 
reference  to  the  debt,  afterwards  from  favour  to  that  creditor  to 
say,  they  were  deposited  with  him  for  the  purpose  of  securing  his 
debt ;  and  so  all  the  perjury  that  the  statute  meant  to  avoid  ia 
introduced ;  and  the  rule  changed.  But .  Lord  Thurlow  was  of 
opinion,  and  that  is  not  now  to  be  disturbed,  that  the  fact  of  the 
adverse  possession  of  the  deeds  in  the  person  claiming  the  lien,, 
and  out  of  the  other,  was  a  fact,  that  entitled  the  Court  to  give 
an  interest.  No  case  has  gone  the  length,  though  I  do  not  see 
the  reason,  that,  if  the  deposit  is  in  the  hands  of  a  person,  who 
could  fairly  be  called  a  third  person,  abstracted  from  both,  that 
can  be  considered  a  deposit  for  the  creditor,  provided  that  ia 
proved  to  be  the  intention.  But  it  is  very  delicate,  when  the 
deposit  remains  in  the  hands  of  the  mortgagor  himself ;  and  I 
doubt  much,  whether  a  mere  memorandum,  kept  in  his  own 
possession,  and  not  parted  with  to  the  man,  in  whose  favour  it  ia 
expressed,  would  take  it  out  of  the  statute.  It  is  very  nearly  the 
same,  where  the  deeds  are  put  into  the  hands  of  the  wife  of  the 
[  *n8  ]  mortgagor,  to  keep  them  as  between  *her  husband  and  the 
creditor.  It  would  not  be  a  safe  decision  to  say  upon  thia 
report,  that  this  was  a  deposit.  The  utmost  extent,  to  which  I 
could  go,  would  be  to  direct  an  inquiry ;  and  that  must  be  by  an 
issue. 

Aug.  20.  The  Lord  Chancellor  said,  under  the  special  circumstancea 

of  this  case  it  would  be  too  dangerous  to  hold  that  the  wife  of  the 
bankrupt  was  to  be  considered  a  depositary  of  the  deeds  for  the 
debt  of  the  petitioner;  who  therefore  could  not  support  hia 
mortgage ;  but,  with  reference  to  the  agreement  to  replace  the 
stock  at  a  particular  day,  he  should  be  at  liberty  to  prove  the 
amount  of  his  debt. 

t  Originally  before  the  Lords  CommisBioners :  1  Br.  C.  G.  269. 
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GRAY  V.  CHI8WELL.t  1802. 

(9  Veeey,  118—126.)  "^S^r"* 

Under  a  decree  obtained  by  a  separate  creditor  for  satisfaction  out  .  _. 

of  aseets,  the  surviying  partner  a  bankrupt,  and   the   joint  estate  ^      20. 

insolTenty  the  joint  creditors  are  not  entitled  pari  passu  with  the  separate  L 

creditors  to  the  separate  estate;  bnt  can  only  claim  the  surplus  after  Bldon,  L.C. 

satisfaction  of  the  separate  debts.  r  118  1 

The  bill  was  filed  by  annuitants,  under  the  will  of  John  Cock, 
against  the  executrix  and  the  heir  at  law  of  Mr.  Chiswell ;  who 
was  the  executor  under  that  will,  for  an  account,  &c.  The  usual 
accounts  were  directed ;  and  by  the  report  a  considerable  debt 
from  the  estate  of  Mr.  Chiswell  to  that  of  Cock  was  established ; 
including  the  penalty  of  a  bond  of  8,0002. ;  for  which  sum  the 
Master  stated  the  plaintiffs  to  be  specialty  creditors;  and  the 
general  balance  beyond  that  was  2,4712.  15«. ;  a  simple  contract 
debt.  The  joint  creditors  of  Chiswell  and  Nantes,  who  had 
proved  their  debts  under  a  commission  of  bankruptcy  against 
Nantes,  as  surviving  partner,  went  m  under  an  order;  and 
proved  their  debts  before  the  Master.  No  appropriation  had 
been  made  to  answer  the  annuities  of  the  plaintiffs.  Chiswell 
died  seised  of  freehold  estates.  The  cause  coming  on  for  farther 
directions,  the  simple  contract  ^creditors  of  Chiswell  claimed  to  [  ♦119  ] 
stand  creditors  upon  his  real  estate  to  the  extent  of  8,000Z.,  the 
bond  debt  proved  by  the  plaintiffs,  and  paid  out  of  his  personal 
estate,  and  the  only  debt  by  specialty,  to  which  he  was  liable ; 
and  that  the  said  sum  may  be  raised  by  sale  or  mortgage  of  the 
real  estate  devised  to  the  executrix.  A  question  arose  between 
the  joint  creditors  and  the  separate  creditors  of  Chiswell ;  the 
latter  contending,  that  out  of  Mrs.  Chiswell's  balance,  when  paid 
in,  and  the  8,000L,  when  raised  and  paid  in,  the  separate 
simple  contract  creditors  of  Chiswell  may  be  paid  their  respective 
debts  in  preference  to  the  joint  creditors  of  Chiswell  and  Nantes ; 
and  that  the  balance  only,  after  such  payment,  may  be  paid  over 
to  the  assignees,  to  be  distributed  to  the  joint  creditors  under  the 
commission. 

The  joint  creditors  insisted  upon  their  right  to  come  in  pari 

t  Kendall  v.  EamUton  (1879)  4  App.  Oa.  604,  537;  48  L.  J.  0.  P.  703;  41 
L.  T.  418. 
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Obat  passu  with  the  separate  creditors  of  Chiswell  against  his  separate 
Chibwell.  estate.  It  was  admitted,  that  the  joint  estate  was  insolvent,  and 
would  pay  only  an  inconsiderable  dividend;  and  that,  the 
surviving  partner  having  brought  into  the  firm  an  inconsiderable 
sum,  upon  a  final  adjustment  the  joint  estate  would  be  greatly 
indebted  to  the  separate  estate. 

Mr.  Lloyd,  Mr.  Ramilly,  and  Mr.  Heald,  for  the  plaintiffs ; 
Mr.  Mansfield,  Mr.  Piggott,  and  Mr.  Martin,  for  the 
heir. 

[  120 1  *    *    The  cases  relating  to  this  subject  have  not  been  between 

joint  and  separate  creditors,  but  upon  the  application  of  joint 
creditors  against  the  real  and  personal  representatives  of  one  of 
the  debtors  deceased.    *    *    * 

[  122  ]  The  Solicitor-General  and  Mr.  Alexander,  for  the    joint 

creditors.    *    *    * 

[  123  ]  Mr.  Lloyd,  in  reply.    ♦    *    * 

[  124  ]       The  Lord  Chancellor  : 

This  question  is  new  in  specie,  and  has  not  been  determined 
by  any  of  the  cases.  These  joint  creditors  ask  a  great  deal  more 
than  they  could  in  bankruptcy ;  for  there  they  could  not  touch 
the  separate  estate,  until  the  separate  creditors  were  fully 
satisfied.  They  have  had  their  demand  effectuated  against  the 
joint  estate  surviving ;  and  now  contend,  that  by  the  accident  of 
the  death  they  shall  be,  not  only  upon  an  equal,  but  upon  a 
better,  footing,  as  against  the  separate  creditors,  than  if  the 
party  had  lived,  and  had  become  a  bankrupt.  It  would  be 
extraordinary  to  say  that.    ♦    *    * 

[  125  ]  Under  the  form  of  this  decree,  you  are  giving  the  joint 

creditor  a  suit  against  the  assets  of  Chiswell  alone;  when  he 

[  •126  ]  *could  not  have  sued  Chiswell  alone  in  his  life.  This  therefore 
seems  to  go  farther  than  any  other  case ;  and,  I  think,  will  not 
do.  It  is  extremely  difficult  to  say,  upon  what  the  rule  in 
bankruptcy  is  founded.  But  if  the  Court  aim  at  equality,  it  is 
extraordinary  to    say,   they  shall    have  a  better    remedy  in 
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consequence  of  his  death,  than  if  he  had  lived ;  and  when  by       Orat 
reason  of  his  death  the  remedy  at  law  is  gone.  Chiswell. 

Thb  Lord  Ghancellob:  ,».«, 

I  have  thought  very  anxiously  upon  this  case ;  and  my  opinion      -^i^^o. 
is.  That  the  separate  creditors  must  take  the  separate  estate, 
and  the  joint  creditors  the  surplus. 

The  decree  declared,  that  the  separate  creditors  of  the  testator, 
Chiswell,  are  entitled  in  the  first  place  to  be  paid  their  respective 
debts  out  of  his  separate  estate ;  and  that  the  joint  creditors  are 
entitled  to  the  residue. 


WILDMAN  V.  WILDMAN.  wos. 

(9  Vesey,  174-178.)  ^'^lii'  ^^-  • 

Under  the  old  law  of  husband  and  wife,  the  transfer  of  stock  into  the  ^^^^'  Court. 
name  of  a  married  woman  did  not  operate  as  a  leduotion  of  the  stock  ^^^^"^t  ^-^^ 
into  the  possession  of  the  husband.  [  174  ] 

The  bill  was  filed  by  the  surviving  brothers,  and  the  children 
of  a  deceased  brother  and  sister,  of  John  Wildman,  deceased 
intestate,  against  his  widow ;  for  an  account  and  distribution  of 
his  personal  estate,  and  an  injunction  to  restrain  the  transfer  of 
a  considerable  sum  of  8  per  cent.  Bank  Annuities,  charged  to 
have  been  the  property  of  the  intestate. 

The  widow,  by  her  answer,  stated,  that  she  became  entitled  as 
one  of  the  next  of  kin  of  James  Stokes,  deceased,  to  the  sum  of 
18,3882.  6«.  8d.  8  per  cent.  Consolidated  Annuities ;  which  was 
transferred  by  his  administrator  into  her  name,  for  her  sole  and 
separate  use;  and  that  her  late  husband  never  signed  any 
acceptance  of  the  stock  in  the  transfer  books ;  nor  exercised  any 
control  over  it ;  but  frequently  declared,  that  it  was,  and  should 
remain  her  sole,  separate,  and  exclusive  property.  She  then 
stated,  that  she  had  at  different  times  sold  out  and  transferred 
several  sums ;  so  that  the  fund  was  reduced  to  9,600Z.  8  per  cents, 
at  the  death  of  her  husband  standing  in  her  name. 

By  her  answer  to  the  amended  bill,  she  stated,  that  the  stock 
was  transferred  from  the  account  of  James  Stokes  into  the  name 
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WiLDicAN  of  the  defendant,  as  one  of  the  next  of  kin ;  describing  her  in 
WiLDVAir.  such  transfer  as  the  wife  of  John  Wildman :  but  that  the  stock 
[  *175  ]  was  never  accepted  *by  her  and  her  husband,  or  either  of  them 
in  his  life.  She  admitted,  that  the  transfers  of  stock,  that  were 
sold,  were  signed  by  her  and  her  husband :  but  insisted,  that  she 
alone  made  such  transfers ;  and  suggested,  that  the  signature  of 
her  husband  was  required  and  made  in  conformity  to  a  custom 
at  the  Bank  upon  transfers  of  stock  standing  in  the  name  of  a 
married  woman,  and  for  no  other  purpose ;  and  she  insisted  on 
her  exclusive  right  to  the  stock. 

By  the  decree,  dated  the  22nd  of  November,  1782,  an 
inquiry  was  directed,  whether  the  intestate  John  Wildman 
was  at  the  time  of  his  death  possessed  of  or  interested  in 
any  and  what  stock,  standing  in  his  or  his  wife's  name  in  the 
books  of  the  Bank;  and  the  Master  was  to  state  any  special 
circumstances. 

The  Master,  by  his  report,  stated  the  transfer  by  the  adminis- 
trator of  Stokes  into  the  name  of  the  defendant,  Sophia 
Wildman,  by  the  description  of  Sophia  Wildman,  wife  of  John 
Wildman,  her  executors,  administrators,  or  assigns,  and  three 
several  transfers,  amounting  in  the  whole  to  8,7S8{.  6«.  8d.  of 
the  said  annuities,  purporting  to  be  transfers  by  Sophia 
Wildman,  wife  of  John  Wildman,  and  signed  by  Sophia 
Wildman,  and  underneath  by  John  Wildman,  in  the  following 
form: 

"  I,  Sophia  Wildman,  wife  of  John  Wildman,  &c.  do  assign 
and  transfer  588{.  of  my  interest  or  share  in  the  joint  stock  of 
8  per  cent.,  &c. 

"  Witness  my  hand.  "  Sophia  Wildman, 

"  John  Wildman." 

Mr.  Lloyd  and  Mr.  Pemberton,  for  the  plaintiffs,  contended, 
that  the  husband  alone  could  have  brought  the  action;  and 
[  *176  ]  therefore  it  must  be  his  property ;  that  payment  *to  a  married 
woman,  without  the  intervention  of  a  trustee,  is  payment  to  the 
husband:  and  referred  to  the  passage  in  Lord  Habdwicke's 
judgment  in  Bates  v.  Dandy  ;  f  that  if  a  bond  is  made  to  a  wife 

t  2  AtL  207 
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snbseqnent  to  her  marriage,  the  husband  alone,  without  the  wife,     Wildmak 
may  bring  the  action  and  recover :  Beaver  v.  Lane  A  Wild'man. 

Mr.  RomiUy  and  3/r.  Heald  for  the  defendant,  the  widow, 
cited  Bond  v.  Simmons,  I  and  Coppin  v. §. 

The  Masteb  of  the  Bolls  :  ^'or.  21. 

This  question  lies  in  a  very  narrow  compass,  Mrs.  Wildman, 
the  defendant,  then  under  coverture,  became  entitled  to  a 
distributive  share  of  personal  estate,  as  next  of  kin.  Part  of  it 
consisted  of  8  per  cent,  stock.  The  administrator  transferred 
her  share  into  her  name:  describing  her  as  the  wife  of  John 
Wildman :  and  so  it  *stood  at  his  death  ;  except  that  she  had  [  *177  ] 
transferred  some  part  of  it,  with  the  assent  of  her  husband, 
signified  by  his  signing  his  name  to  each  transfer.  The  question 
then  is,  whether  the  remaining  stock  constitutes  part  of  the 
husband's  estate :  or  belongs  to  her  by  survivorship.  That  the 
interest,  which  she  took  at  the  death  of  the  intestate,  as  one  of 
his  next  of  kin,  did  not  vest  absolutely  in  the  husband,  is 
admitted.  But  it  is  said,  the  transfer  of  stock  into  her  name  is 
eqoivalent  to  payment  made  to  her ;  and,  as,  if  money  had  been 
paid  to  her,  it  would  have  become  the  husband's  property,  so 
likewise  shall  stock,  transferred  to  her  in  satisfaction  of  the 
claim  he  might  have  made  in  her  right.  But  there  is  a  great 
difference  between  a  transfer  of  stock  and  payment  of  money. 
The  interest  in  stock  is  properly  nothing  but  a  right  to  receive  a 
perpetual  annuity,  subject  to  redemption :  a  mere  right  therefore : 
the  circumstance,  that  government  is  the  debtor,  makes  no 
difference:  a  mere  demand  of  the  dividends,  as  they  become 
due;  having  no  resemblance  to  a  chattel  moveable,  or  coined 
money,  capable  of  possession  and  manual  apprehension. 

The  power  of  the  husband,  stated  as  large  as  may  be,  to 
dispose  of  this  description  of  property  does  not  necessarily 
determine,  that  it  is  to  vest  absolutely  in  him.  He  has  a  right 
to  dispose  of  his  wife's  term.  He  may  forfeit  it.  It  may  be 
taken  in  execution  for  his  debts.    Still  it  is  not  so  absolutely  his^ 

+  2  Mod.  217.  t  2  Atk.  20.  §  2  P.  Wms.  496. 
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WiLDMAK 
WiLDMAN. 
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as  to  be  transmisBible  to  his  representatives,  against  her  claim, 
surviving  him.  Assmning,  but  not  giving  an  opinion,  that  he 
had  a  right  to  have  transferred  it  into  his  own  or  another  name, 
and  that  the  Bank  could  not  prevent  his  doing  so,  and  this  Court 
could  not  interfere  to  make  a  provision  for  her,  still  it  would  not 
follow,  that  without  any  act  of  dominion  ^exercised  by  him, 
without  any  thing  done  by  him,  exerting  that  power  he  had  to 
reduce  it  into  possession,  it  shall  vest  in  him.  The  acts  he  has 
done  are  all  acts  of  a  contrary  tendency.  They  are  indications 
of  assent  to  her  exercising  dominion  over  it.  She  has 
transferred  parts  of  this  stock.  He  has  not  even  joined  with 
her  as  a  transferring  party.  He  concurs  indeed  in  the  very  act, 
by  which  she  assumes  to  be  the  sole  owner  of  the  stock.  Being 
therefore  of  opinion,  that  the  transfer  to  her  did  not  vest  the 
property  in  her  husband,  and  being  quite  clear,  that  he  has  not 
done  any  act  to  reduce  it  into  possession,  it  follows,  that  the 
claim  cannot  be  supported. 


1802. 
Ihe»  13, 16. 

1803. 

NiW,  28. 
Deo.  7. 

Eldon,  L.C. 

[182] 


NANTES  V.  COEKOCKt 

(9  Veeey,  182—189.) 

A  married  woman's  general  engagements  create  no  charge  upon  her 
separate  estate.  Her  general  creditoi*s  can  only  enforce  their  claims  by 
obtaining  judgment  and  issmng  execution  against  her  separate  estate 
where  she  has  separate  estate  which  is  available  and  can  be  taken  in 
execution. 

As  to  execution  against  the  property  of  a  married  woman,  Qucere, 

This  bill  was  filed  to  have  deeds  of  assignment  of  stock 
delivered  up,  as  having  been  obtained  by  undue  influence,  and 
for  an  account.  [The  defendant  was  a  married  woman  whose  only 
separate  estate  consisted  of  the  above-mentioned  stock.  The 
only  point  in  the  case  which  requires  a  report  is  the  foUowing 
passage  in  the  Lobd  Ghancellob's  judgment,  in  which  he  dis- 
cusses the  relief  available  in  respect  of  the  defendant's  alleged 
liability  to  account.] 


t  BohiMon  t.  Pickering  (1881)  16  Ch.  D.  660;  60  L.  J.  Ch.  627 ;  44  L.  T.  165. 
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Thb  Lobd  Ghamcellob: 

Under  all  the  circamstances  I  cannot  order  these  deeds  to  be 
delivered  up  without  an  issue. 

As  to  the  other  part  of  the  case,  I  cannot  overcome  the  di£S- 
culty  I  had.  One  of  the  greatest  difficulties,  that  has  occurred 
in  this  Conrt,  is  how  to  give  any  execution  against  the  property 
of  a  married  woman ;  and  in  Htdme  v.  Tenant  Lord  Thublow 
went  no  farther  than  the  rents  and  profits  of  her  estate ;  not  as 
to  the  estate  itself ;  and  clearly  not  against  her  person.  In  this 
case  the  property  is  only  stock ;  and  there  is  no  instance  of  this 
Court  giving  execution  against  stock  eo  nomine, \  upon  which 
there  is  no  lien. 


Kamtbs 
r. 

COBBOOK. 

1803. 
lior,  28. 

[189] 


The  cause  having  stood  over,  to  give  the  plaintiffs  an  oppor- 
tunity of  considering,  whether  they  would  take  an  issue,  which 
at  length  they  declined,  the  bill  was  dismissed  without  costs. 


GEORGE  V.  MILBANKE.J 

(9  Vesey,  190—196.) 

A  purchaser  from  a  party,  taking  under  a  voluntary  deed  of  appoint- 
ment, ia  preferred  to  the  general  creditors  of  the  appointor. 

A  provision  for  debts  in  a  yoluntary  settlement  will  support  it 
against  all  future  creditors. 

By  indentures,  dated  the  11th  of  August,  1791,  Sir  Balph 
Milbanke  and  Balph  Milbanke,  his  eldest  son,  limited  and  ap- 
pointed several  real  estates  to  the  use  of  trustees  for  3,000  years ; 
and,  subject  thereto,  to  the  use  of  such  persons  as  Sir  Balph 
Milbanke  and  his  eldest  son  Balph  should  jointly  appoint ;  and, 
in  default  of  appointment,  to  the  use  of  Sir  Balph  for  life ;  with 
remainder  to  his  said  son. 

The  trust  of  the  term  was  declared  to  be,  that  the  trustees 
should  immediately  after  the  decease  of  Sir  Balph  Milbanke  by 
sale,  mortgage,  or  other  disposition  of  all  or  any  part  of  the  said 
estates,  raise  or  borrow  the  sum  of  5,0002. ;  and  pay  the  same 

t  See DundasY.Dutens,! KB,,  112.      Company  v.  OUdhill,  '91,  1  Ch.  31; 
}  Halifax    JaitU    Stock    Banking      60  L.  J.  Ch.  181 ;  63  L.  T.  623. 


1803. 

Noe.  26,  28. 
Dre,  7. 

Eldon,  L.C. 
[190] 
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gkosgb  unto  such  person  and  persons,  and  for  such  uses  as  Bir  Balph 
MILBA29KE.  Milbanke  should  at  any  time  or  times  during  his  life,  by  any 
deeds  or  writing  under  his  hand  and  seal,  attested  by  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testament  in 
writing,  duly  executed  in  the  presence  of,  and  attested  by,  the 
like  number  of  witnesses,  direct,  give,  or  appoint,  the  same ;  and 
for  want  thereof,  and  as  to  such  part  of  the  said  sum  of  5,000Z. 
whereof  no  such  direction,  limitation,  gift,  or  appointment, 
should  be  made,  should  pay  the  same  to  the  executors  or 
administrators  of  Sir  Balph  Milbanke,  for  his  and  their  own 
use  and  benefit,  in  lieu  and  full  payment  and  discharge  of  the 
like  sum  of  5,0002.  secured  to  be  paid  by  the  said  Balph 
Milbanke  unto  such  person  or  persons  as  Sir  Balph  Milbanke 
should  direct  or  appoint,  or  in  default  thereof  to  his  executors, 
&c. 

Sir  Balph  Milbanke  by  deed  poll,  dated  the  6th  of  July,  1797, 
[  *]9i  ]  and  duly  executed,  in  pursuance  of  the  power  *of  appointment 
reserved  to  him  by  the  indentures  of  August,  1791,  directed  and 
appointed,  that  the  sum  of  5002.  part  of  the  said  5,0002.  should 
forthwith  after  his  decease  be  raised  for  the  sole  use  and  benefit 
of  his  natural  son  Mark  Milbanke,  his  executors,  &c. 

Sir  Balph  Milbanke  also  by  his  will,  duly  executed,  directed 
and  appointed,  that  the  trustees  should,  as  soon  after  his  death 
as  they  should  have  raised  the  said  sum  of  5,0002.  stand 
possessed  of  the  said  sum  upon  several  trusts,  therein  declared, 
in  favour  of  his  natural  children  and  their  mother.  He  died  on 
the  8th  of  January,  1798,  without  having  executed  any  other 
appointment. 

By  indentures,  dated  the  28rd  February,  1798,  in  considera- 
tion of  4002.  paid  by  Frederick  Glenton  and  Thomas  Peacock  to 
Mark  Milbanke,  he  assigned  to  them,  their  executors,  &c.  the 
sum  of  5002.  charged  by  the  deed  poll,  subject  to  redemption  on 
payment  of  the  sum  of  4002.  with  interest. 

The  bill  was  filed  by  a  specialty  creditor  of  Sir  Balph  Mil- 
banke, also  administrator  with  the  will  annexed,  to  have  the 
5,0002.  or  so  much  as  was  not  well  appointed  or  disposed  of  by 
Sir  Balph  Milbanke  in  his  life-time,  with  interest,  raised,  and 
paid  to  the  plaintiff. 
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Mr.  Mansfield  and  Mr.  Stanley,  for  the  plaintiff:  Okobgb 

r. 

The  question  is,  whether  the  sum  of  5,000Z.  under  this  charge  Milbahkb. 
is  to  be  paid  to  the  administrator  of  Sir  Balph  Milbanke,  as  part 
of  his  general  assets,  applicable  to  his  debts.  It  is  to  be  raised 
in  all  events;  not  depending  upon  any  act  by  him  :  and  is  to  be 
disposed  of  by  him ;  and  in  the  event  of  no  disposition  is  to  go 
to  his  executors.  Such  an  interest,  according  to  Troughton  v. 
Trougkton,\  *must  be  considered  as  general  property,  assets  for  [  *192  ] 
debts. 

Mr.  Alexander  and  Mr.  Owen,  for  the  defendants  Glenton 
and  Peacock  : 

These  defendants,  claiming  by  assignment  for  valuable  con- 
sideration without  notice,  are  within  the  clause  in  the  statute,  t 
excepting  bond  fide  purchasers.  They  could  have  no  notice  of 
the  state  of  Sir  Balph  Milbanke's  affairs.  There  is  no  difference, 
whether  they  take  from  the  party  himself  or  his  appointee. 
This  construction  of  that  clause  has  been  made  in  several  cases, 
collected  in  Bacon's  Abridgment ;  §  establishing  the  proposition, 
that  a  deed,  fraudulent  in  its  creation,  may  by  subsequent  acts 
become  good;  according  to  the  case  in  Siderfin.||  In  The  East 
India  Company  v.  Clavell^  the  interest  was  exactly  of  the  same 
nature  as  in  this  case  :  the  husband  having  the  interest  under  a 
trust  term  to  raise  5,000Z.  for  the  benefit  of  the  wife.    *    *    * 

Mr.  Mansfield,  in  reply : 

These  defendants  purchased  to  the  prejudice  of  creditors ;  and 
cannot  be  considered  as  purchasers  without  notice ;  as  they  must 
have  seen  the  appointment.  This  is  not  a  mortgage,  or  an 
assignment  of  any  part  of  one ;  but  a  sum  of  money  to  be  raised 
upon  the  death  of  Sir  Balph  Milbanke.  He  makes  a  voluntary 
gift  of  part  *of  that  by  deed  of  appointment ;  and  it  might  have  [  •193  ] 
been  given  by  will.  The  case  in  Siderfin  is  not  easily  under- 
stood. 

t  3  Atk.  656;  1  Yes.  Sen.  86.  tit.  Fraud. 

X  Stat.  13  Eliz.  c.  5,  s.  6.  ||  1  Sid.  134. 

§  Bac.  Abr.  edition  by  Gwillim,  f  Pre.  Ch.  377;  Gilb.  Eep.  37. 
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Gboeob  (The  Lord  Chancellor  :  That  case  has  long  been  considered 

MiLBAKKB.   good  law.) 

Reply : 
It  is  however  not  like  this :  the  second  feoffee  having  got  the 
legal  estate.    But  the  second  feoffee,  if  he  knew,  the  fixst  had  no 
title,  could  not  hold  it. 

The  Lord  Chancellor: 

As  to  the  sum  of  4,500Z.,  it  is  too  clear  for  argument,  that  it  is 
part  of  the  personal  assets,  applicable  to  the  payment  of  debts. 
As  to  the  500Z.,  I  wish  to  examine  the  case  of  The  East  India 
Company  v.  Clavell ;  doubting,  whether  the  result  is  accurately 
stated  in  the  passage  in  Bacon's  Abridgment.  If  the  doctrine  is 
rightly  collected  from  the  authorities,  it  imports  all  this ;  that, 
if  a  man  is  indebted,  and  makes  a  provision  for  his  child  by  a 
pure  voluntary  settlement,  and  that  child  afterwards  marries, 
the  circumstance  of  its  leading  to  the  marriage  makes  the  settle- 
ment good  against  the  creditors ;  though  it  would  have  been  bad, 
if  no  marriage  had  taken  place.  I  doubt,  whether  it  will  not  be 
found  in  the  circumstances  of  that  case,  that  the  child  was  not  a 
pure  volunteer.  If  it  can  be  supported,  as  here  stated,  it  goes  a 
great  way  to  decide  this  case ;  for  though  this  is  the  case  of  a 
stranger,  there  is  no  difference  between  a  voluntary  settlement, 
made  good  by  a  subsequent  marriage,  and  one  made  good  by 
a  subsequent  advance  of  money.  There  is  a  good  deal  of  diffi- 
culty in  supporting  it  upon  any  thing  but  the  subsequent  trans- 
r*i94]  action.  The  circumstances  *of  notice  are  not  immaterial. 
What  Mark  Milbanke  gave  by  that  deed  was  a  direction  to  the 
trustees  to  raise  a  sum  of  money.  The  person  taking  under 
that  direction  has  clear  notice,  what  he  is  to  take ;  and,  that,  if 
the  party,  from  whom  he  takes,  was  himself  claiming  that 
interest,  it  would  be  subject  to  the  debts.  Then  it  is  said,  they 
had  not  notice  of  the  situation  of  Sir  Ealph  Milbanke ;  and,  that 
the  state  of  his  affairs  was  such  as  to  make  it  probable,  this 
might  be  resorted  to,  as  part  of  his  assets.  That  is  only 
notice,  that  it  might  be  so,  or  not ;  for  it  depends  upon  the  state 
of  his  affairs,  not  at  the  time  of  that  transaction,  but  at  hia 
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death.    Certainly  there  have  been  frequent  decisions  according      Ob^^iiob 
to  the  case  in  Siderfin.    But  there  was  the  legal  estate.  Milbakks. 

The  Lobd  Chancellor: 

The  case  of    The  East  India  Company  v.   Clavell  is  very      iVov.  28. 
different  from    this  in   the    circumstances.    The  party  there 
covenanted  for  himself ,  his  executors  and]  administrators ;  and 
much  stress  was  laid  by  the  Court  upon  the  circumstance,  that 
it  was  not  a  covenant  for  his  heirs.    By  the  bond  the  heirs  were 
bound.     The  settlement  likewise  contained  a  provision  for  the 
payment  of  his  debts.     That,   according  to  modem  doctrine, 
would    have    made    that   settlement    good    against  all  future 
creditors.    In  general  cases  priind  facie  a  voluntary  settlement 
will  be  taken  to  be  fraudulent.     The  argument  for  the  defendant 
in  that  case  has  no  great  application  to  the  subject :  viz.  that 
though  the  husband  made  no  jointure,  he  had  a  good  estate,  of 
which  she  would  have  been  dowable ;  that  he  spent  400/.  upon 
the  funeral,  &c.    But  they  use  this  argument ;  which  seems  to 
have  been  adopted  by  the  Court ;  that  the  heirs  were  not  named 
in  the  articles ;  and  consequently  his  real  estate  was  not  affected 
by  those  ^articles  ;  that  indeed  the  bond  had  expressly  charged      [  ^^^^  ] 
his  heirs,  as  well  as  his  executors  and  administrators ;  but  then 
that  could  bring  a  lien  upon  the  real  estate  no  farther  than  the 
penalty  of  the  bond  went;  which  was  but  for  2,000Z.    The 
report  in  Gilbert  is    the    same.     If    it   is   meant,    that    the 
settlement  was  not  voluntary,   I  should  not    have  proceeded 
to  use  the  language  attributed  to  the  Lord  Chancellor;  for, 
if    the    settlement  was    not  voluntary,   but    good    and   avail- 
able, the    bond    never  bound  it.      The    decision  amounts  to 
this ;   that  the  demand  upon  that  bond  was  not  reduced  to 
any  thing,  that  would  specifically  bind  the  land;   and  so  far 
it  is  an  authority,  that  presses  these  defendants.    The  Lord 
Chancellor  repudiates  the  ground,  that  Clavell  was  taken  in 
by  this  instrument. 

It  is  very  difficult  to  follow  that  case  as  an  authority ;  and  if 
it  is  so,  it  must  be  followed  in  a  case,  in  which  its  principle  can 
be  adopted  in  judgment,  as  applying  to  some  demand,  that 
formed  a  specific  lien  upon  the  property  afterwards  settled ;  and, 

B.n. — ^voL.  vn.  M 
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GsoBGE      if  80,  there  can  be  no  question,  except  in  the  case  of  an  equitable 
MiLBAKKE.   demand,  and  no  notice. 

In  the  case  in  Siderfin  the  settlement  is  expressed  to  be  hy 
covin.  The  reason,  as  stated,  is  this ;  that,  though  a  voluntary 
feoffment  is  bad  as  between  the  creditor  and  the  feoffee,  yet  it  is. 
good  as  between  the  feoffor  and  feoffee ;  and  therefore  the  latter,., 
if  prior,  shall  hold  against  the  subsequent  feoffee,  of  the  .feoffor/ 
The  consequence  is,  that  the  feoffment  of  the  voluntary  feoffe(B  is- 
good  against  creditors.  The  substantial  justice  of  this  case  is. 
very  much  the  same,  where  an  instrument  of  this  kind  is  carried 
to  a  man,  who  upon  the  authority  of  it  advances  money,  and 
where  he  advanced  a  sum  of  money  at  the  time  the  appointment 

[  *196  ]  was  made  ;  the  intention  *being  declared  at  the  time,  that  the 
feoffee  should  assign.  I  feel  a  strong  inclination  in  this  case  to 
decide  in  favour  of  the  purchasers. 

The  Lord  Chancellor  : 

Der.  7.  This  is  an  assignment  in  equity  merely  of  a  sum  of  money^ 

But  the  question  would  be,  whether  the  general  creditors  have  & 
better  equity  than  a  purchaser  of  this  specific  part  of  the  estate^ 
having  paid  his  money ;  and  I  think  his  the  better  equity.  A 
purchaser  paying  his  money  for  this  specific  part  of  the  pro- 
perty, the  general  creditors  can  claim  upon  this  only  as  a  part  of 
the  assets.  The  distinction  is  very  thin  between  the  case  so  put^ 
and,  as  it  would  have  been,  if  the  money  had  been  advanced  te 
the  son  upon  the  appointment  of  the  father.  As  a  volunteer,, 
he  would  hold  it  against  every  one  but  creditors;  and  the 
question  is,  whether  being,  not  a  volunteer,  but  a  purchaser^ 
creditors  having  no  specific  charge  upon  this  property,  have  as 
good  an  equity.     I  think,  they  have  not. 

The  plaintiff  therefore  has  a  right  to  all  he  prays ;  except  with 
regard  to  4002.,  part  of  that  5002. ;  which  with  interest  must  be 
paid  to  the  defendants  Glenton  and  Peacock ;  and  declare,  that 
the  rest  of  this  fund  is  part  of  the  personal  estate;  and,  not 
being  opposed  on  the  part  of  the  infants,  is  to  be  paid  to  the 
administrator ;  subject  to  any  account  hereafter,  that  upon  the 
part  of  the  infants  it  may  be  advisable  to  take  as  to  the  personal 
estate. 
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INSBS 

INNES  V.  MITCHELL.  mitchkji 

(9  Vesey,  212—214.) 

[This  appeal  will  be  found  reported  at  5  E.  R.  p.  362.] 


LAKE  V.   GOUDGE.  isos. 

(9  Veeey,  225—231.)  .^^10. 

Bequest  to  A.  for  Ms  second  daughter,  that  he  shall  hare  bom,  for    ^^^^^*  Court. 
her  education,  till  she  shall  attain  the  age  of  twenty-one ;  and  after  she    ^^^^t,  M.R, 
shall  attain  the  age  of  twenty-one,  to  her  and  her  heirs  for  ever ;  she        [  225  ] 
being  christened  Z. ;   and,  in  default  of  such  issue,  oyer.    Another 
bequest  to  A.  till  the  said  second  daughter  shall  attain  the  age  of 
twenty-one,  and,  after  she  shall  attain  to  the  age  of  twenty-one,  to  her 
and  her  heirs  for  ever.    Both  vested  in  a  second  daughter,  the  third 
child,  christened  Z. ;  though  she  died  under  twenty-one;   being  an 
exception  out  of  the  generality  of  the  bequest  to  her ;  and  the  time  not 
of  the  substance. 

ZiPPORAH  Ivy,  being  possessed  of  2,025Z.  8  per  cent.  Con- 
solidated Bank  Annuities  and  other  personal  estate,  made  the 
following  will,  dated  the  9th  of  February,  1782. 

"  I  give  and  bequeath  to  my  brother  Jason  Ivy  one  shilling. 
I  give  and  bequeath  to  Ann  Pearce,  daughter  *of  my  brother  [  ^226  ] 
Edward  Ivy,  one  shilling.  Also  I  give  and  bequeath  to  my 
sister  Naomi  Ivy  80Z.  yearly ;  to  be  paid  her  out  of  the  8  per 
cent.  Consolidated  Annuities  for  and  during  her  natural  life. 
Also  all  the  interest,  that  shall  remain,  after  the  said  802.  a  year 
is  paid,  I  give  and  bequeath  unto  my  godson  James  Hedderly 
Lane,  for  his  second  daughter,  that  he  shall  have  bom,  for  her 
education,  till  she  shall  attain  the  age  of  21  years ;  and  after  she 
shaU  attain  to  the  age  of  21  years,  I  give  the  said  interest  to  her 
and  to  her  heirs  for  ever  she  being  christened  Zipporah  Ivy  ; 
and  in  default  of  such  issue,  I  give  and  bequeath  the  same  to  the 
second  son  of  my  said  godson  James  Hedderly  Lane.  Also  I 
give  and  bequeath  unto  the  said  second  daughter  all  my  wearing 
apparel  of  what  kind  soever,  together  with  all  my  household 
goods  of  what  kind  soever ;  and  after  the  decease  of  my  said 
sister  Naomi  Ivy  I  give  and  bequeath  my  said  802.  a  year  interest 

M  2 
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Lane  .  money  to  my  said  godson  James  Hedderly  Lane,  till  the  said 
6oui>QE.  second  daughter  shall  attain  to  the  age  of  21  years ;  and  after 
she  shall  attain  to  the  age  of  21  years,  then  I  give  the  said  SOL 
a  year  to  the  said  second  daughter  and  her  heirs  for  ever ;  and 
as  to  all  the  rest  of  my  worldly  goods  and  effects,  after  my 
funeral  expenses  are  paid,  1  give  and  bequeath  to  my  brother 
Jason  Ivy,  and  to  my  eldest  sister's  daughter  Jane  Hedderly, 
and  to  my  brother-in-law  James  Hedderly,  and  to  my  sister 
Naomi  Ivy,  to  be  equally  divided  amongst  them. 

The  testatrix  died  on  the  2nd  of  March,  1782.  The  bill  was 
filed  by  James  Hedderly  Lane,  who  had  after  the  decease  of  the 
testatrix  a  daughter,  his  third  child,  but  second  daughter,  whom 
he  christened  Zipporah  Ivy;  and  who  died  in  August,  1802, 
intestate,  at  the  age  of  seventeen.  He  had  also  a  second  son, 
James  Hedderly,  his  seventh  child.  The  bill  prayed,  that  the 
[  *227  ]  Bank  Annuities  *might  be  transferred  to  the  plaintiff;  or,  that 
the  rights  of  the  parties  may  be  ascertained. 

The  defendants,  the  residuary  legatees,  claimed  the  whole 
fund,  as  not  specifically  disposed  of  in  the  event,  that  happened : 
viz.  the  existence  of  a  second  daughter  of  Lane,  christened 
Zipporah  Ivy,  and  her  death  under  the  age  of  21 ;  and  James 
Hedderly,  the  son,  claimed  the  whole  fund  under  the  bequest 
over  to  him. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiff: 

This  question,  whether  the  plaintiff's  daughter,  christened 
Zipporah,  took  a  vested  interest  upon  her  birth  in  the  residue 
of  the  Bank  Annuities,  beyond  the  annuity  of  802.  bequeathed 
tu  Naomi  Ivy  in  the  first  instance,  and  afterwards  to  the  plaintiff, 
is  a  question  of  intention ;  whether  a  daughter  of  that  description 
should  take  it  absolutely,  or,  only  upon  condition,  that  she  should 
attain  the  age  of  21.  The  bequest  over  to  the  second  son  is  in 
the  event,  not  of  that  daughter's  not  attaining  the  age  of  21,  but 
of  there  not  being  such  a  daughter.  The  purpose  was  to  give  it 
to  her,  and  only  to  postpone  the  payment.  A  distinction  was 
formerly  taken  between  legacies  at  21,  and  to  be  paid  at  21. 
That  distinction  however  has  not  been  attended  to  of  late : 
but  the  consideration  has  been,  whether  the  time  was  part  of 
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the  sabstance  of  the  gift ;  the  particular  expression  not  being        Lars 

attended  to.     It  has  always  been  considered,  that  interest  given     goudob. 

in  the  mean  time  makes  it  vest ;  and  here  there  is  a  great  deal 

more  in  favour  of  vesting.    If  the  expression  was  **  when  '*  or 

*'  if  "  she  shall  attain  21,  still  mider  the  particular  circumstances 

the  interest  would  vest.    That  class  of  cases  were  lately  examined 

in  Hanson  v.  Graham ;  f  and  the  result  is,  that  though  such  a 

word,  standing  alone,  imports  condition,  *yet  under  circum-       [•2281 

stances  it  shall  not  have  that  effect ;  and  the  legacy  shall  be 

vested,  with  a  limitation  over  in  nature  of  a  remainder.    Thus, 

if  property  is  given  in  trust,  for  an  infant  for  a  particular 

period,  and  after  the  expiration  of  that  period  to  the  infant,  it 

is  vested  ab  initio ;  and  the  former  part  is  considered  as  only 

pointing  out  the  person,  who  is  to  take  care  of  him.     OoodtitU 

V.  Whitby  t  is  &  case  of  that  nature  ;  and  exactly  resembles  this. 

So,  Manjield  v.  Dugard  §  differs  only  in  the  circumstance,  that 

it  was  given  to  the  wife  for  her  own  benefit,  till  the  child  should 

attain  21.    In  those  cases  the  word ''  when  "  imported  condition : 

the  word  "  after  "  in  this  will  rather  imports  remainder. 

Mr.   Richards,  Mr.   Owen,  and  Mr.  Pemberton,    for    the 
defendants,  the  residuary  legatees : 

*  *  Until  she  attains  21,  nothing  is  given  to  her  per- 
sonally. As  she  existed,  but  did  not  reach  the  period,  at  which 
she  was  to  take,  the  brother  cannot  take.  The  rule  of  con- 
struction is  to  give  effect  to  every  word,  if  possible:  but  if 
this  legacy  vested  upon  her  birth,  the  words,  as  to  her  being 
christened  Zipporah,  are  nugatory.  Those  words  must  have 
the  operation  of  a  condition  precedent. 

Mr.  Wing  field,  for  the  defendant  James  Hedderly : 

If  the  second  daughter  does  not  attain  the  age  of  21,  the       [229] 
second  son  is  the  object  of  bounty.    The  limitation  to  him  ''  in 
default  of  such  issue"  means  in  default  of  such  daughter, 
attaining  21,  and  being  christened  Zipporah  Ivy ;  and  such  issue 
as  before  described. 

t  5  B.  B.  p.  277.  §  1  Eq.  Ca.  Ab.  195 ;  see  6  Yee. 

X  1  Burr.  228.  247. 
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Lank  Mr.  Romilly,  in  reply.     *     *     * 

V, 
GOUDGE. 

The  Master  of  the  Rolls: 

My  opinion  is,  that  this  vested  in  the  daughter.  The  condi- 
tion, requiring  her  to  be  christened  Zipporah,  being  complied 
with,  there  is  no  question  upon  that.  I  had  occasion  to  look  into 
this  class  of  cases  lately,  in  Hanson  v.  Graham ;  and  found,  that 
[  *230  ];  words,  apparently  *  words  of  condition,  were  frequently  construed 
to  designate  only  the  time,  at  which  the  interest  should  take 
effect  in  possession ;  though  standing  by  themselves  they  would 
operate  as  words  of  condition.  If  a  legacy  is  given,  when  a 
person  attains  21,  and  he  never  attains  that  age,  he  never  will 
be  entitled.  But  if  it  is  coupled  with  other  circumstances, 
shewing,  that  he  was  not  meant  conditionally,  but  only  to  mark 
the  time,  when  the  interest  vests  in  possession,  the  sense  is  put 
upon  the  words,  which  the  will  requires.  I  found  two  cases, 
where  the  words  were  not  held  words  of  condition :  one,  where 
in  the  mean  time,  till  the  period,  when  possession  was  to  be 
taken,  the  fund  was  to  be  employed  for  the  benefit  of  the  person 
then  to  take  in  possession ;  and  it  was  held,  the  whole  interest 
being  given  in  one  way  or  the  other  to  that  person,  it  could  not 
be  intended  to  make  it  contingent,  whether  that  person,  should 
have  the  absolute  interest.  It  was  split  into  two  parts :  till  one 
period  to  the  trustees  or  parent :  at  the  other  to  the  child :  only 
for  the  convenience  of  the  child ;  as  it  could  not  be  conveniently 
given  to  a  child  under  age;  as  in  Goodtitle  v.  Whitby,  before 
Lord  Mansfield.  Another  class  of  cases  is,  where,  though  the 
intermediate  interest  is  not  given  for  the  benefit  of  the  child,  yet 
it  is  only  an  exception  out  of  the  whole  property  meant  to  vest  in 
the  child.  These  bequests  mean  to  give  all  to  a  certain  person, 
but  to  carve  out  of  it  a  certain  interest,  to  endure  for  a  certain 
time ;  as,  till  the  age  of  21 ;  or,  till  a  certain  quantity  of  debt  is 
paid,  (fee.  The  word  "  when  "  there  only  designates  the  particular 
period,  to  which  a  certain  part  of  the  bounty  is  accumulated ; 
and  then  the  object  of  his  bounty  is  to  be  let  into  possession. 

Here  the  first  head  of  bequest  ranges  under  the  former  class. 

The  child  is  to  have  the  whole  benefit :  the  father  to  have  the 

[  •izi  ]      administration  during  minority :  but  to  apply  *it  for  the  benefit 
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of  the  child  for  the  purpose  of  education.  It  is  given  to  the  Lahb 
father  only  as  trustee.  As  to  the  other  bequest  the  purpose  of  goudgk. 
education  is  not  expressed ;  which  I  take  to  be  a  mere  sUp :  but 
the  intention  probably  was  the  same.  Upon  the  principles  of 
Manfield  v.  Dugard^  and  the  other  cases,  mentioned  in  Hanson 
T.  Graham^  I  think  this  is  only  an  exception  out  of  the  generality 
of  the  bequest  to  the  child.  Supposing,  we  are  not  entitled  to 
fill  up  the  clause  with  those  words,  that  seem  to  have  slipped 
out,  and  the  father  himself  is  entitled,  till  the  child  attains  21, 
still  it  is  an  interest  in  remainder,  to  take  effect  in  the  child, 
when  21.  Both  bequests  therefore  vested  in  Zipporah  Ivy ;  and 
neither  of  the  other  claims  can  be  maintained. 


COLES  r.   TEECOTHICK  im. 

(9  Vesey,  234—253.)  ^^^27* ^^' 

Piirchase,  under  a  trust  for  payment  of  debts,  by  the  trustee,  as         

agent  for  his  father,  both  creditors  in  partnership,  established  under  the    ^^''^^»  1^^« 
circumstances;  particularly,  that  the  cutui  que  trust  had  full  information,        [  234  ] 
and  the  sole  management;   making  surveys,  settling  the  particulars, 
fixing  the  prices,  &c. 

Vendor  bound  by  the  signature  of  the  agent's  clerk,  thus :  **  Witness 
Evan  Phillips  for  Mr.  Smith,  agent  for  the  seller,"  upon  evidence  of 
assent :  but  clerks  of  agents  in  general  have  no  authority  to  bind  the 
principal. 

Beceipt  for  purchase-money  allowed  to  be  stamped  as  an  agreement 
during  the  hearing. 

Inadequacy  of  price,  unless  amounting  in  itself  to  conclusive  and 
decisive  evidence  of  fraud,  is  not  itself  a  sufficient  ground  for  refusing 
a  specific  performance. 

Grounds,  on  which  a  purchase  by  the  trustee  from  the  cestui  que  trust 
may  be  supported. 

If  it  appears  upon  a  will  of  personal  estate,  that  something  more  is 
intended  to  be  done,  and  the  party  is  not  arrested  by  sickness  or  death, 
the  usual  declaration  at  the  beginning,  that  it  is  his  will,  is  not  sufficient. 

As  to  sales  by  auction  and  the  agency  of  the  auctioneer,  with  refer- 
ence to  the  Statute  of  Frauds,  Qucere, 

The  object  of  the  bill  was  to  obtain  a  specific  performance  of 
sn  agreement  for  the  sale  of  a  mansion-house,  park,  and  other 
premises,  at  Addington  in  the  county  of  Surrey,  by  the  defen- 
dant Trecothick  to  the  plaintiflF  for  the  sum  of  20,000Z.,  under 
the  following  circumstances : 
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Coles  The  defendant  Trecothick,  being  seised  of  very  considerable 

Tbkcothicic.  estates  at  Addington,  proposed  to  convey  all  his  estates  at 
Addington  to  the  other  defendants  William  Coles  and  Westgarth 
Snaith  in  trust  to  sell  for  payment  of  debts ;  and  accordingly  an 
agreement  in  writing  was  indorsed  by  way  of  defeasance  upon  a 
warrant  of  attorney  to  confess  judgment  in  an  action  brought  by 
Francis  Thwaites  and  Charles  Apthorpe  Wheelwright  against  Mr. 
Trecothick,  upon  bonds  for  the  sum  of  17,780Z.  2s.  Brf. ;  by  which 

[  •235  ]  it  was  declared,  that  execution  should  not  issue  *f or  two  months ; 
upon  condition,  that  Trecothick  should  within  a  month  make  out 
his  title  to  the  Addington  estate ;  and  within  the  remaining 
month  convey  to  William  Coles  and  Westgarth  Snaith,  in  trust 
to  sell ;  and  pay  off  the  incumbrances  affecting  the  estate,  and 
the  bonds,  for  which  the  action  was  brought ;  and  pay  the  re- 
mainder to  Trecothick :  the  judgment  to  stand  as  a  security,  not 
only  for  the  bond,  if  the  said  acts  should  not  be  done  at  the  end 
of  one  and  two  months,  but  also  for  the  due  performance  of  the 
covenants,  and  so  much  of  the  principal  and  interest,  secured  by 
the  judgment,  as  shall  not  within  ten  months  be  realized  by  the 
sale.  William  Coles  and  his  father  Thomas  Coles,  in  partner- 
ship as  sugar-brokers,  and  Snaith  &  Co.  bankers,  were  holders 
of  some  of  the  bonds  by  assignment.  No  conveyance  was 
executed:  but  preparations  were  made  for  the  sale;  and  the 
estates  were  surveyed  and  valued  by  Smith,  a  surveyor  and 
auctioneer,  under  the  sole  direction  of  Mr.  Trecothick,  with  the 
approbation  of  the  trustees ;  and  Mr.  Trecothick  gave  a  written 
authority  by  letter,  dated  the  26th  of  June,  1802,  to  the  trustees^ 
for  proceeding  in  the  sale  notwithstanding  the  conveyance  waa 
not  prepared ;  desiring,  that  if  a  purchaser  should  not  offer  at 
110,000{.,  the  estate  should  be  bought  in,  and  disposed  of  in  lots.. 
On  the  7th  of  July,  the  day  before  the  estate  was  put  up,  he  by 
letter  directed  Smith  not  to  sell  the  estate  for  less  than  109, 5002. » 
but  to  sell  to  the  highest  bidder  above  that  sum.  There  being 
no  bidder  at  the  sale,  it  was  determined  to  sell  the  estate  in  lots; 
and  Mr.  Trecothick,  with  the  consent  of  the  trustees,  took  the 
whole  management :  the  estate  was  divided  into  twenty-two  lots, 
and  the  particulars  prepared,  by  Smith,  under  his  sole  direction 
and  authority ;  and  were  settled  and  approved  by  his  solicitors  : 
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Mr.  Trecothick  also,  with  the  auctioneer,  fixing  the  prices  of  the       Coles 
lots ;  and  he  appointed  several  persons  to  bid  for  him,  to  pre-  tbbcothick. 
vent  any  sale  under  those  prices.     The  trustees  in  no  respect 
interfered. 

The  sale  took  place  at  Garraway's  on  the  22nd  of  October,  [  236  ] 
1802 ;  and  several  lots  were  sold :  but  lot  1.  comprising  the 
manor  of  Addington,  and  the  advowson,  mansion-house,  and 
park,  was  bought  in  for  19,850i. ;  the  price  fixed  by  Mr.  Treco- 
thick being  19,5002.  Several  of  the  lots  bought  in  were  afterwards 
sold  by  private  contract :  the  authority  to  Smith  being  generally 
to  sell  by  auction  or  private  contract :  and  Mr.  Trecothick 
appeared  very  anxious  to  find  purchasers;  and  when  Smith 
was  leaving  town,  inquired,  what  was  to  be  done  in  his  absence, 
if  purchasers  should  offer.  Smith  answered,  that  he  transacted 
great  part  of  his  business  through  two  confidential  clerks, 
Phillips  and  Glover ;  who  in  his  absence  would  enter  into 
contracts  ;  with  which  Trecothick  expressed  himself  satisfied. 

The  evidence  for  the  plaintiff  stated,  that  on  the  22nd  of 
October,  at  a  meeting  for  the  purpose  of  considering,  what  should 
be  done  with  the  lots  unsold,  the  solicitor  declared,  that  Mr. 
Trecothick  had  desired  him  to  offer  lot  1.  to  William  Coles  or  his 
father,  the  plaintiff,  for  20,000Z. ;  and  was  very  desirous,  that 
one  of  them  should  be  the  purchaser.  The  trustees  not  being 
present,  their  solicitor  replied,  that  William  Coles  could  not,  as 
standing  in  the  character  of  trustee,  and  would  not,  become  the 
purchaser ;  whatever  his  father,  as  an  indifferent  person,  might 
do ;  observing  also,  that  the  price  proposed  was  more  by  500L 
than  it  would  have  been  sold  for ;  to  which  Mr.  Trecothick's 
solicitor  said,  that  was  true  :  but  Mr.  Trecothick  thought,  it  was 
worth  more;  but  that  he  had  a  real  wish,  that  the  plaintiff 
should  have  it ;  and  desired  him  to  signify  such  wish.  Early 
in  November  William  Coles  informed  Smith  and  Trecothick's 
solicitor,  that  his  father  agreed  to  take  the  lot  at  20,0002. ;  when 
the  solicitor  expressed  Trecothick's  wish  to  reserve  the  advowson 
and  some  other  ♦things  and  abate  4,0002.  William  Coles  said,  [  •237  ] 
be  was  sure,  his  father  would  not  purchase  any  thing  short  of 
the  whole ;  and  Trecothick  must  make  up  his  mind,  whether  to 
part  with  it  or  not ;  and  said  he  would  call  again  for  his  final 


170  1804.    CH.    9  \'ESEY,  237—238.  [e.b. 

Coles       answer.     Soon  afterwards  Smith   was  offered  20,0002.  by  Mr. 
Tbecothick.  Young,  an  auctioneer.     Trecothick  being  informed,  that  neither 

Young  nor  the  plaintiff  would  buy,  if  the  lot  was  divided,  gave 
up  that  intention ;  and  agreed,  it  should  be  sold  entire  for 
20,000Z. ;  and  Smith  asking,  whether  the  plaintiff  or  Young  was 
to  have  it,  Trecothick  desired  him  to  do  as  he  pleased.  Smith 
said,  "  Then,  Sir,  it  is  Mr.  Coles's ; "  and  Trecothick  replied, 
"  Then  let  Mr.  Coles  have  it."  The  same  afternoon,  the  6th  of 
November,  William  Coles  called  on  Smith  ;  and  being  informed 
of  what  had  passed,  and  asked,  if  the  plaintiff  was  to  be  con- 
sidered the  purchaser,  answered,  **  Certainly ; "  and  that  he 
should  send  the  plaintiff's  solicitor  immediately  ;  who  accordingly 
called  that  evening ;  and,  Smith  having  left  town,  an  agreement 
was  written  on  one  of  the  particulars;  and  signed  for  the 
plaintiff  by  his  solicitor  and  by  Smith's  clerk  in  this  manner : 

**  Witness  Evan  Phillips  for  Mr.  Smith,  agent  for  the  seller." 

A  deposit  of  2,000Z.  was  at  the  same  time  paid  to  Phillips  by 
the  plaintiff's  solicitor.  On  the  8th  and  9th  of  November 
Trecothick  applied  to  William  Coles,  expressing  his  wish,  that 
the  plaintiff  would  give  up  his  purcha.se,  on  the  ground,  that 
Young  had  offered  25,000i.  for  the  lot.  The  plaintiff  refused  to 
relinquish  his  purchase. 

The  defendant  Trecothick  by  his  answer  stated,  that  William 
Coles  was  not  authorised  by  his  father  to  offer  20,000Z. ;  and 
[  •238  ]  relied  upon  the  Statute  of  Frauds ;  insisting,  *that  Smith  and 
Phillips  were  not  authorised  to  sell;  and  that  the  payment 
of  2,000Z.  could  not  be  considered  a  part-performance.  The 
answer  also  stated  some  circumstances,  as  instances  of  oppression, 
with  a  view  to  impose  harsher  terms  upon  him. 

Phillips,  by  his  deposition  as  to  the  execution  of  the  contract, 
stated,  that  "he  signed  or  witnessed  such  contract"  for  Smith, 
as  the  agent  for  the  seller  in  the  absence  of  Smith ;  which  he 
represented  to  be  in  the  usual  course  of  business.  Mr.  Treco- 
thick's  solicitor  by  his  depositions  stated,  that  the  solicitor  for 
the  Coles  first  intimated  to  him,  that  William  Coles  had  some 
thoughts  of  purchasing  part  of  the  estate;  but  had  declined 
bidding  at  the  sale  as  improper ;  being  a  trustee :  but,  as  the 
sale  was  over,  and  the  trust  deed  not  executed,  there  would  be 
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no  impropriety ;  and  in  consequence  of  that  commonication  the  Colbs 
deponent  by  the  direction  of  Mr.  Trecothick  made  the  offer  at  trbcothick. 
the  meeting  ;  to  which  the  plaintifiTs  solicitor  answered,  that  he 
had  no  authority ;  but  hoped  the  plaintiff  would  be  prevailed  on 
to  purchase  it ;  but  he  certainly  would  not  give  more  than  19,500/. 
Upon  the  morning  of  the  6th  of  November  Mr.  Trecothick  directed 
the  deponent  not  to  let  it  be  sold  for  20,0002.  at  all  events,  till  he 
was  seen  again  upon  the  subject;  which  the  deponent  com- 
municated to  Smith,  and  the  proposed  alteration  in  the  lot,  and 
also  to  William  Coles ;  who  said,  he  could  not  make  any  alteration 
in  the  lot ;  as  it  would  interfere  with  his  father's  arrangements ; 
and  expressed  considerable  objection  to  make  any  offer ;  unless 
he  was  certain,  it  would  be  accepted  :  but,  being  urged  by  Smith, 
he  said,  he  was  not  authorised  to  give  more  than  19,500Z. :  but 
being  farther  pressed  by  Smith,  who  said,  Young  would  certainly 
offer  20,000/.,  he  said,  rather  than  any  other  person  should  have 
it,  he  would  give  20,000/. 

The  deponent  William  Coles  being  examined  as  a  witness  for       [  239  ] 
the  plaintiff,  by  his  deposition  stated,  that  he  was  authorised  by 
his  father  to  offer  20,000/. 

The  receipt  for  the  2,000/.  was  stamped  as  an  agreement 
during  the  hearing  of  the  cause  :  the  objection  for  want  of  the 
stamp  having  been  taken. 

Mr.   Mansfield,   Mr,  Richards,   and  Mr.    Trower,  for  the 
plaintiff : 

The  defence  to  this  bill,  on  the  ground,  that  the  person,  who 
signed  this  paper,  was  not  authorised  by  the  defendant  to  sign 
it,  if  a  particular  authority  is  necessary  to  enable  the  clerk  of  the 
aactioneer  to  act  for  him,  is  put  beyond  all  controversy  by  the 
evidence ;  which  is,  that  the  defendant  authorised  and  wished 
the  clerks  of  the  agent  Smith  to  act  in  the  absence  of  Smith 
himself.  The  paper,  expressed  as  it  is,  "  Witness  Evan  Phillips 
for  Mr.  Smith,  agent  for  the  seller,"  cannot  be  construed 
otherwise  than  as  a  contract  upon  the  part  of  the  agent  Smith. 
In  Welford  v.  Beazely^  the  signing  was  not  like  this,  but  merely 
as  a  witness  :  yet  Lord  Hardwickb  thought  that  sufficient.    This 

t  1  Yes.  Sen.  6 ;  3  Atk.  503. 
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CoLXB  Upon  the  question  as  to  a  purchase  by  a  trustee  from  the 

Tbeoothick.  cestui  que  trust  I  agree,  the  cestui  que  trust  may  deal  with  his 
trustee,  so  that  the  trustee  may  become  the  purchaser  of  the 
estate.  But,  though  permitted,  it  is  a  transaction  of  great 
delicacy,  and  which  the  Court  will  watch  with  the  utmost 
diligence :  so  much,  that  it  is  very  hazardous  for  a  trustee  to 
[  *245  ]  engage  in  such  a  ^transaction.  Considering  it  with  reference  to 
the  delicacy  of  a  purchase  by  a  creditor,  it  is  proved,  that, 
though  19,6002.  was  the  sum,  for  which  this  lot  was  to  have 
been  sold  at  the  auction,  20,0002.  might  reasonably  be  expected ; 
and  Mr.  Trecothick  thought,  he  was  selling  an  estate  worth 
more.  Mr.  Trecothick,  his  solicitor,  and  Smith,  all  knew  the 
valuation  of  the  surveyor  at  28,0002.  There  was  complete 
knowledge,  wherever  it  ought  to  be,  that  it  was  worth  that  sum. 
It  is  true.  Coles,  the  son,  declared  he  was  not  authorised  to  go 
farther  than  19,5002. ;  swearing  by  his  deposition,  that  he  was 
authorised  to  go  to  20,0002.  But  it  is  too  much  to  say,  he  is 
not  to  be  believed ;  because,  when  chaffering  for  the  estate  as  a 
bidder,  he  made  that  representation.  Is  it  possible  under  the 
circumstances  from  a  subsequent  offer,  not  going  beyond  the 
estimate  by  the  vendor  before  the  sale,  and  but  2,0002.  beyond 
the  calculation  of  the  surveyor,  to  hold,  that  upon  inadequacy  of 
price  a  specific  performance  is  to  be  refused?  If  Smith  had 
sunk  any  circumstances,  particularly  with  the  knowledge  of 
Coles,  which  might  have  disarmed  Trecothick,  and  lulled  that 
sort  of  vigilance  and  caution,  to  be  expected  from  a  man 
attentive  to  his  affairs,  that  would  have  been  a  ground,  perhaps 
for  rescinding  the  contract,  at  least  for  refusing  a  performance^ 
and  leaving  the  plaintiff  to  an  action.  But  Mr.  Trecothick^ 
speculating  in  that  morning,  that  the  estate  was  worth  25, 0002. , 
is  distinctly  informed,  that  two  persons  bid  20,0002.  So  much 
being  communicated  to  him,  can  a  court  of  justice  say,  he  had 
not  sufScient  information,  that  there  was  ground  for  competition? 
Young  at  first  does  not  advance  upon  the  offer  of  20,0002. ;  but 
rather  bids  down  upon  it.  Two  days  afterwards  he  bids  21,0002. 
That  was  not  thought  enough  to  open  a  transaction  all  parties 
considered  closed.  Young's  letter,  offering  25,0002.  was  not 
[  *246  ]       Bent  till  the  15th  of  November  ;  but  *Mr.  Trecothick  was  much 
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sooner,  upon  the  SOth  of  October,  informed,  that  he  \rould  bid       Coles 
that  Bum.     Without  the  sUghtest  doubt  I  am  bound  by  every  Tbecothick, 
prineipley  upon  which  this  Court  acts,  to  say,  Mr.  Trecothick 
meant  upon  that  day  to  sell  the  lot  for  20,000Z. 

Inadequacy  of  price  is  quite  out  of  the  question.  The  cases  of 
reversions  and  interests  of  that  sort  go  upon  very  different' 
principles.  In  some  the  whole  duty  of  making  good  the  bargain 
upon  the  principles  of  this  Court  is  upon  the  vendee ;  as  in  the 
instance  of  heirs  expectant.  Inadequacy  of  price  does  not  depend 
upon  a  person  giving  pretium  affectionis,  from  any  peculiar 
motive,  beyond  what  any  other  man  would  give,  the  reasonable 
price.  But,  farther,  unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  groimd  for  refusing  a  specific  performance,  t  How  upon 
these  circumstances  is  there  such  inadequacy  of  price  as  to  cut 
down  the  bargain,  or  authorise  the  Court  not  to  complete  it  ? 
Accidental  subsequent  advantage  made  of  a  bargain  is  nothing. 
It  has  been  held  upon  true  principles,  that,  if  a  man  contracts  to 
sell  an  estate  for  a  life-annuity,  if  the  contract  is  signed,  and  the 
party  to  have  the  annuity  died  before  the  end  of  the  first  half- 
year,  the  Court  must  execute  the  contract.  I  am  therefore 
clearly  of  opinion,  that  the  Court  must  execute  this  contract,  if 
duly  signed :  unless  there  is  infused  into  it  some  other  character 
belonging  to  one  of  the  parties,  in  respect  of  the  principles, 
duties,  and  obligations,  arising  out  of  which  I  am  bound  to 
withhold  that  equitable  relief. 

As  to  the  objection  to  a  purchase  by  the  trustee,  the  answer  is, 
that  a  trustee  may  buy  from  the  cestui  que  *trust,  provided  there  [  *247  1 
is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a 
jealous  and  scrupulous  examination  of  all  the  circumstances, 
proving,  that  the  cestui  que  trust  intended,  the  trustee  should 
buy ;  and  there  is  no  fraud,  no  concealment,  no  advantage  taken, 
by  the  trustee  of  information,  acquired  by  him  in  the  character 
of  trustee.     I  admit,  it  is  a  difficult  case  to  make  out,  wherever 

t  [Abbott  V.  Sworder  (1852)  4  De  G.  withstanding  the  contrary  opioion  in 

&  Sm.  ^S,  461 ;    Haywood  v.   Copt  Falcke  v.  Oray  (1859)  4  Drew.  651, 

(1558)  25  B.  140,   153,  27  L.  J.  Ch.  29  L.  J.  Ch.  28.— F.  P.] 
468;  tiiM  18  probably  settled  law,  not- 
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Coles  it  is  contended,  that  the  exception  prevails.  The  principle  was 
Tbecothick.  clearly  recognised  in  Fox  v.  Mackreth;\  and  was  established 
long  before.  The  principle,  upon  which  I  ever  held  that  case 
right,  stands  upon  this  only  :  not,  that  Mackreth  might  not  have 
purchased  from  Fox,  and  would  not  have  been  entitled  to  the 
increase  :  but,  that  he  had  not  been  placed  in  circumstances  to 
make  that  contract.  If  that  was  not  the  principle,  Lord  Kenton, 
Lord  Thurlow,  and  the  House  of  Lords,  were  wrong  in  refusing 
the  issue,  whether  he  bought  the  estate  at  its  worth.  The 
ground  is,  that  it  was  not  material,  whether  it  was  bought  at  its 
worth.  If  an  adventitious  advantage  accrued,  yet,  if  the  party 
had  not  devested  himself  of  the  character  of  trustee  by  an 
unqualified,  authorised,  contract  for  liberty  to  buy,  the  cestui  que 
trust  is  entitled  to  the  most  casual  advantage,  that  might  arise. 
In  that  case  Farrer's  evidence,  so  far  from  that,  went  the  other 
way;  for  Fox  was  so  negligent,  that,  when  another  person 
became  trustee,  he  stipulated,  that  he  should  never  act  upon 
Fox's  consent,  unless  sanctioned  by  the  approbation  of  others. 

In  this  case  you  are  not  met  by  the  danger,  that  the  trustee 
may  buy  with  knowledge,  acquired  at  the  expense  of  the  cestui 
que  trust,  that  the  value  may  be  considerably  more  than  he  is 
aware  of.  In  the  case  of  mines  for  instance,  the  trustee  must 
[  *248  ]  make  out,  either,  that  he  had  *given  all  the  information  he  had 
to  the  cestui  que  trust ;  or,  that  the  cestui  que  trust  had  clearly 
renounced  the  right  of  objecting.  But  where  there  is  a  trustee, 
made  so  under  such  an  instrument  as  this,  the  whole  execution 
of  the  trust  devolved  upon  the  cestui  que  trust,  and  he  takes  all 
upon  himself,  with  the  auctioneer,  if  not  chosen,  at  least 
approved  by  him ;  makes  surveys,  settles  the  plans,  modes  of 
sale,  and  prices,  and  therefore  has  all  knowledge,  what  is  the 
proper  price,  if  any  case  can  exist  for  relaxing  the  rule  by 
consent  of  the  parties,  this  is  that  case.  Then  did  they  bargain, 
that  the  rule  should  be  relaxed  ?  The  evidence  clearly  proves, 
that  Trecothick,  with  this  knowledge  of  the  value  of  the  estate, 
the  only  knowledge  the  trustees  had,  was  offering  it  at  a  sum, 
less  than  he  thought  he  ought  to  have.  Nor  do  I  feel  the 
objection,  that  Coles  acts  for  his  father;  agreeing,  that  if  the 
trustee  is  to  be  the  agent  of  the  buyer,  there  is  as  much  hazard, 

t  2  R.  B.  do. 
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that  the  sale  may  tarn  out  to  be  that,  which  may  be  fraudulent;  Oolxb 
and  therefore  is  not  to  be  held  good.  But  the  same  circum-  tsbcothiok. 
stances,  that  would  authorise  the  trustee  to  contract,  would 
authorise  him  to  be  the  agent  of  the  buyer;  and  cannot  be 
carried  higher  against  the  agent.  There  is  clearly  therefore 
nothing  in  the  circumstances  of  this  case,  upon  which  a  specific 
performance  can  be  refused. 

Then,  upon  the  Statute  of  Frauds,  this  case  produces  a  great 
and  important  question.  Compare  the  different  expressions  of 
the  statute  as  to  wills  and  agreements.  The  Legislature  never 
used  stronger  words  than  they  have  in  this  statute  as  to  wills. 
It  is  very  difficult  to  suppose,  they  could  mean,  that  with  regard 
to  devising  the  signature  of  the  will  by  the  party  should  be 
necessary,  or  otherwise  the  instrument  should  be  null  and  void 
to  all  intents  and  purposes,  and  yet  if  he  begins  one  simul- 
taneous act,  "  I  A.  B.  do  make  this  my  will,"  &c.  *though  there  [  •249  ] 
is  no  signature,  if  attested  by  three  witnesses,  it  should  be  a 
good  will.  The  observation  is  just,  that,  as  to  personal  estate,  if 
it  appears  upon  the  will,  that  something  more  is  intended  to  be 
done,  and  the  party  was  not  arrested  by  sickness  or  death,  that 
is  not  held  a  signing  of  the  will ;  which  purports,  that  there 
shall  be  a  farther  act.  But,  if  it  is  sufficient  in  a  will  devising 
lands,  it  is  very  difficult  to  say,  upon  what  ground  such  a 
signature  should  not  constitute  an  effectual  agreement  as  to 
lands  or  goods:  construing  the  very  same  words,  in  one 
simultaneous  act,  comprising  the  whole  of  the  terms. 

Much  perplexity  has  also  arisen  by  the  case  of  auctions ;  for 
in  Simon  v.  Metivier\  it  was  held,  as  to  goods,  that  the 
auctioneer  taking  down  the  name  was  a  signing  within  the 
statute ;  and  it  is  very  singular,  that  after,  and  without  disturb- 
ing, that  it  was  held  at  Nisi  Prius  by  Lord  Chief  Justice  Eyris, 
that  it  would  not  do  as  to  land.  Why  not  ?  The  form  of  the 
two  clauses 'is  not  the  same:  but  the  terms  as  to  the  memo- 
randum in  writing  are  exactly  the  same.  That  case  was 
followed,  certainly  without  much  argument  or  discussion  upon 
the  Bench,  according  to  the  report,  in  Walker  v.  Constabk.t 
Unless  some   distinction  can  be  pointed  out,  the  law  is  very 

t  1  Blac.  599 ;  3  Burr.  1921.  t  ^  Bos.  &  P.  306. 
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Coles  inconvenient  as  to  sales  by  auction:  particularly,  if  the 
Trecothick  auctioneer  is  to  be  considered  the  agent  of  one  only;  and  if, 
putting  down  the  name,  and  ascertaining  the  sum,  and  patting 
that  down  upon  the  conditions  of  sale,  which  ascertain  all 'the 
other  terms,  it  is  competent  after  that  to  the  vendor  to  say, 
according  to  Payne  v.  Cave^\  that,  though  the  other  party  is 
;    [  •SaO  1      bound  in  a  *degree  by  knocking  down  the  hammer,  he  may  at 

that  moment  revoke  the  authority.  Upon  such  terms  mankind 
will  not  very  readily  engage  in  these  transactions.  If  the 
putting  down  the  name  and  the  sum  by  the  auctioneer  is  a 
signing,  that  would  furnish  a  new  class  of  cases ;  that,  the  effect 
being  to  ascertain  the  terms  of  the  agreement,  it  should  be  good 
both  in  law  and  equity.  It  is  clearly  settled  now,  that  an  agent 
need  not  be  authorised  in  writing ;  also,  that  an  agreement  in 
writing  may  be  dissolved  by  parol.  In  Bawdes  v.  Amhurstl  the 
Lord  Chancellor  expressed  a  clear  opinion,  that  the  party 
writing  what  the  Ecclesiastical  Courts  call  holograph,  and 
inserting  his  name,  is  not  a  signing;  and  so  far  Simon  v. 
Metivier  goes  along  with  that.  In  Welford  v.  Beazely%  also 
Lord  Hardwicke  professes  not  to  disturb  Bawdes  v.  Amhurst :  but 
he  proceeds  to  say,  though  he  does  not  disturb  it,  the  reason  is, 
that  which  is  given  in  Bawdes  v.  Amhurst,  which  however  is 
quite  inconsistent  with  the  decisions  upon  devises,  that  the 
party  may  be  supposed  making  up  his  jnind  while  writing  it,  till 
he  gets  to  the  end  ;  and  may  at  the  end  mean  something  more 
to  be  added  hereafter.  But  Lord  Hardwicke  distinguishes  that 
from  the  case  before  him:  viz.  that  it  is  not  necessary,  the 
identical  agreement  should  be  signed  ;  but  any  note  or  memo- 
randum will  do ;  and  puts  a  strong  case  of  a  letter  afterwards. 
Though  the  agreement  is  not  signed,  if  that  letter  contains  all 
the  terms,  and  describes  the  consideration  and  all  the  circum- 
stances, so  that  by  the  contents  of  the  letter  it  can  be  connected 
and  identified  with  the  agreement,  that  letter,  which,  not  only 
is  not  a  signature,  but  is  the  last  of  all  things,  that  can  be 
called    signing  the  agreement,   is  a  writing    signed;    which, 

r*25i  ]       ascertaining  the  contents  of  the  agreement,  ^amounts  to  a  note 
or  memorandum  of  it,  and  therefore  satisfies  the  statute. 
t  I  R.  R.  679  (3  T.  R.  148).  X  Pre.  Ch.  402.  §  1  Vea,  Sen.  6. 


VOL.  TO.]  1804.    CH.    9  VESEY,  251— 252.  179 

It  is  true,  that,  where  a  party,  or  principal,  or  person  to  be  Colm 
bound,  signs  as,  what  he  cannot  be,  a  witness,  he  cannot  be  tbscothick. 
understood  to  sign  otherwise  than  as  principal.  As  to  that, 
Lord  Habdwicke,  whom  I  think  it  much  better  to  follow,  has 
said,  that  his  decision  goes  upon  the  assumption  of  the  fact,  that 
the  intention  of  that  party,  was  not  to  sign  the  instrument,  as 
an  agreement,  that  was  to  be  binding  upon  her.  His  distinction 
is,  that  in  Bawdes  v.  Amhurst  there  was  no  signature  but  that  in 
ihe  introduction ;  and  the  instrument  might  be  not  then 
completely  contemplated.  But  in  the  other  case  she  had  signed 
it ;  and  though  not  meaning  to  be  a  party,  yet  acknowledging, 
there  was  an  agreement ;  and,  if  she  had  not  signed,  but  had 
written  a  letter,  acknowledging  the  terms,  that  would  have  been 
sufficient;  and  speaking  of  the  certainty,  as  avoiding  the 
mischief,  he  puts  himself  upon  a  principle,  that  would  support 
this  case ;  if  it  can  be  made  out,  that  Phillips  was  sufficiently 
authorized  to  sign  as  an  agent,  and  did  so. 

That  brings  it  to  the  point,  whether  these  persons  were 
sufficiently  authorized?  With  respect  to  that  the  doctrine  is 
very  dangerous  indeed,  that  if  an  auctioneer  is  authorized  to  sell, 
all  his  clerks,  when  he  goes  out  of  town,  are  in  consequence  of 
any  usage  in  that  business  agents  for  the  person,  who  authorized 
him.  But  it  is  proved  by  Smith  and  Glover,  that  Mr. 
Trecothick,  pursuing  his  own  purpose  of  bringing  these  sales  to 
a  conclusion,  asks  Smith,  whether  delay  will  arise  by  his  absence 
from  town ;  and  was  told  by  him,  that  he  was  in  the  habit  of 
allowing  his  clerks  to  sign  contracts,  witness  instruments,  and 
conduct  his  business ;  and  upon  the  evidence  it  is  impossible  to 
say,  Mr.  Trecothick  did  not  give  *his  assent  to  that.  In  con-  [  •252  j 
sequence  of  his  own  wish  they  agreed,  the  clerk  should  be 
considered  an  agent  lawfully  authorized  to  enter  into  the 
contract.  The  whole  circumstances  amount  to  this ;  that  who- 
ever was  lawfully  authorized  by  parol  as  the  agent  of  Mr. 
Trecothick  was  authorized  by  him  and  the  trustees  and  each  of 
them;  and  the  sale  is  to  be  considered  as  made  by  a  person 
lawfully  authorized  by  the  vendor,  consisting  of  the  three  or  the 
one.  Certainly  the  manner  of  signing  by  these  auctioneers  is 
very  slovenly.     The  circumstance,  that  the  language  of  the 
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Coles       agreement  is  expressed  in  the  singular  number,  is  not  such  proof 
Tbecothick.  of  want  of  mutuality,  that  will  prevent  an  execution  in  this 

Court.  Independent  of  the  objection  of  law  upon  the  circum- 
stances, it  was  immediately  communicated  to  Mr.  Trecothick  and 
his  solicitor ;  and  was  not  objected  to. 

The  receipt  is  now  stamped.  The  objection  to  allowing  that 
during  the  hearing  was  over-ruled  in  the  Court  of  Common  Pleas 
upon  the  authority  of  a  former  case,  decided  upon  the  ground  of 
the  Acts  of  Parliament,  imposing  penalties ;  from  which  it  was 
concluded  the  Legislature  looked  to  the  circumstance.  It  was 
contended  on  the  one  hand,  that  the  receipt  is  an  agreement  in 
writing  within  the  statute :  on  the  other,  that  to  have  that  effect 
the  receipt  must  vi  suu,  by  force  of  its  own  contents,  state  the 
terms  of  the  agreement ;  describe  the  property  sufficiently ;  and 
state  the  price  to  be  given  for  it,  and  the  terms,  upon  which  it 
is  given  and  received ;  or,  if  its  own  inherent  contents  are  not 
sufficient  to  evidence  so  much,  it  must  by  its  contents  so  refer  to 
some  other  instrument,  containing  the  terms  of  the  agreement, 
that  by  its  contents  that  other  agreement  may  be  ascertained. 
Very  nice  and  difficult  questions  may  arise  upon  that ;  how  far  a 
paper  of  this  sort  will  take  a  case  out  of  the  statute,  if  you  are 
[  •253  ]  obliged  to  *make  out  all  these  particulars  by  parol  evidence.  If 
it  stood  upon  this  alone,  I  should  have  great  difficulty;  and 
should  reserve  the  question.  The  estates  composing  "  Lot  1,*' 
are  not  described ;  and  that  must  be  made  out  by  other 
evidence.  Neither  is  it  specified,  whose  estates  at  Addington 
these  were.  The  receipt  therefore  upon  the  face  of  it  does 
not  state  the  terms ;  and  there  is  nothing  upon  the  receipt 
necessarily  referring  to  the  particular,  so  as  to  identify  and 
incorporate  it.  I  doubt  extremely,  whether  this  receipt  is 
sufficient. 

That  brings  it  round  to  the  signature  by  Phillips ;  as  to 
which,  upon  the  whole  case  taken  together.  Smith  was  the  agent 
for  the  trustees  and  Mr.  Trecothick ;  and  Mr.  Trecothick  had 
authority  to  decide  for  the  trustees,  what  person's  signature 
should  be  equivalent  to  the  signature  of  Smith  ;  and  his  agree- 
ment makes  Phillips's  signature  though  in  this  form,  equivalent ; 
and,  as  to  the  objection  of  law,  Lord  Habdwicke  has  already 
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decided,  t  that,  where  either  the  party  himself  or  a  person  duly  Coles 
authorised  by  him  ascertains  the  agreement  by  a  signature,  not  tbecothick. 
in  the  body  of  the  instrument,  which  I  represent  to  be  doubtful, 
but  in  the  form  of  addition,  that  signature  of  that  instrument 
ascertains  the  agreement  sufficiently  within  the  statute :  though 
not  a  signing  as  an  agreement,  yet  sufficient  to  identify  the 
agreement:  the  instrument  itself  containing  the  terms;  and 
therefore  sufficient  within  the  Statute  of  Frauds.  Unless  the 
objection  as  to  signing  can  be  maintained,  the  rest  of  the  case 
does  not  form  any  reasonable  doubt. 

Decree  an  execution  of  the  agreement.    But  this  is  by  no 
means  a  case  for  costs. 


CHAMBERS  v.   GOLDWIN.}  isoa. 

(9  Vesey,  254—274.)  ^^g- 13. 

Not.  13,  20. 
Assignment  of  a  mortgage  by  a  mortgagee  in  possession,  without  the 

concurrence  of  the  mortgagor  who  subsequently  executed  a  deed  which  ^^    * 

contained  a  statement  and  settlement  of  the  accounts  between  himself      yhKl 

and  the  assignee  of  the  mortgage,  who  continued  in  possession  imtil  '    ' 

after  the  mortgagor's  death.     The  representatives  of  the  mortgagor  1804. 

claimed  to  reopen  the  accounts  on  the  groimd  of  the  improper  charge  of       ^^^  ^1* 

a  commission  by  the  assignee.    Liberty  was  given  to  surcharge  and  ~^ 

falsify  the  accounts  of  the  assignee,  but  the  assignee  was  not  liable  in  '  ' »    •  • 

respect  of  previous  overcharges  by  the  original  mortgagee.  [  2'>4  ] 

Accounts  settled  not  to  be  set  aside  but  for  fraud ;  or  surcharged  and 
falsified  but  for  error. 

For  the  purpose  of  surcharging  and  falsifying  accounts,  some  specific 
error  must  be  charged. 

Assignment  without  the  authority  or  privity  of  the  mortgagor :  the 
assignee  is  the  only  necessary  party. 

Mortgagee  cannot  originally  stipulate  for  a  collateral  advantage ;  as 
that  he  shall  be  receiver,  with  a  commission ;  but  he  may  stipulate  for 
a  receiver,  to  be  paid  by  the  mortgagor ;  and  may  appoint  a  bailiff,  &c. 

This  cause  came  before  the  Lord  Chancellor,  upon  a  petition 
of  appeal  by  the  defendant  from  the  decree  pronounced  by  Lord 
Alvanlby  at  the  Bolls  [reported  5  Yes.  834  to  839,  from  which 
report  the  following  statement  of  facts  is  taken]. 

Tristram  RatcliflFe,  seised  in  fee  of  a  plantation,  called  Green-  [  5  ves.  834  ] 
wich,  and  other  premises  in  the  island  of  Jamaica,  by  indentures, 

t  Wdford  V.  Beazdy,  1  Yes.  Sen.  Ch.  D.  126,  58  L.  J.  Ch.  361,  60 
6;  3Atk.  503.  L.  T.  614. 

X  Mainland  v.    Ujijohn  (1889)  41 
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Chambebs  dated  the  11th  of  August,  1781,  reciting,  that  Theodore  Foulks 
GoLDwiN.  had  advanced  to  and  for  Eatcliflfe  divers  sums,  to  the  amount  of 
9,000i.  currency,  and  had  entered  into  various  engagements  for 
him  for  payment  of  debts ;  and  that  Eatcliflfe  had  proposed  to 
put  Foulks  into  immediate  possession  of  the  said  plantation  and 
sugar- works ;  and  that  the  same  should  continue  in  his  absolute 
possession  and  under  his  sole  management  and  direction,  con- 
veyed, &c.  to  Foulks,  his  heirs,  executors,  &c.  in  trust,  that  he 
should  immediately  enter,  and  be  absolutely  possessed,  and  con- 
tinue to  manage,  cultivate,  and  improve,  and  work  the  same^ 
and  take  the  whole  crops,  rents,  &c. ;  and  consign  and  sell  the 
same,  as  he  should  think  proper,  as  factor,  but  on  account  and 
risk  of  Eatcliflfe ;  and  apply  the  money  arising  from  such  rents, 
issues,  and  produce,  first,  in  payment  of  charges,  commission  to 
himself,  as  usually  received  by  trustees,  agents,  and  attorneys, 
acting  for  absentees,  the  commissions  payable  upon  the  sales,  aa 
usual  among  merchants  and  factors  in  London  or  the  island,  all 
money  to  grow  due  on  account  of  the  execution  of  the  trusts, 
and  the  necessary  supplies  and  contingencies,  &c.  for  the  estate  ; 
next,  all  sums  of  money  Foulks  should  thereafter  advance  on 
account  of  Eatcliflfe  or  for  the  cultivation,  improvement,  &c.  of 
the  estate ;  with  interest  at  6  per  cent. ;  and  to  pay  the  over- 
plus, if  any,  to  Eatcliflfe,  his  heirs  or  assigns. 
[  836  ]  By   indentures,  dated  the  1st  of  May,  1785,  reciting,  that 

Foulks  had  not  only  applied  the  rents,  &c.  in  execution  of  the 
trusts,  but  made  several  advances  ;  and  that  the  sum  of  82,000L 
currency  was  due  to  him  on  account  settled,  the  same  plantation 
and  others  were  conveyed  to  Foulks  ;  in  trust  to  enter  and  be  in 
actual  possession  six  years ;  and  (in  the  same  manner  as  by  the 
former  deed)  to  manage,  receive  and  consign,  the  whole  produce  ; 
in  trust  to  pay  450Z.  a  year  to  Eatcliflfe,  and  after  his  death 
among  his  widow  and  children,  during  the  remainder  of  the  six. 
years,  and  to  apply  the  residue  in  satisfaction  of  all  expenses, 
commissions  for  himself,  &c.  (as  in  the  former  deed)  ;  Srdly,  all 
such  sums  as  Foulks,  his  heirs,  executors,  &c.  should  advance 
for  the  cultivation,  improvement,  &c.  and  the  sum  of  S2,000L 
and  the  interest ;  and  as  to  the  surplus  in  trust  for  Eatcliflfe  ; 
with  a  clause  of  redemption,  and  a  power  to  sell  in  a  year  after 
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the  determination  of  the  six  years,  if  the  whole  sum  of  32,0002.  Chambers 
shoold  not  be  paid.  It  was  farther  agreed,  that  the  accounts  goldwin. 
were  to  be  settled  annually. 

By  indentures,  dated  the  28th  of  May,  1787,  reciting  the  former 
deeds,  and  that  the  sum  of  82,000L  currency  remained  due,  Foulks 
assigned  to  Goldwin.     To  that  deed  Katcliffe  was  not  a  party. 

By  indentures,  dated  the  10th  of  February,  1790,  reciting, 
that  upon  account  settled  in  1789  with  Goldwin  the  sum  of 
31,299Z.  2g.  lid.  was  due  to  him  from  Batcliffe,  the  trust  was 
prolonged  to  the  1st  of  May,  1797  ;  till  which  time  it  was  agreed 
there  should  be  no  sale;  the  allowance  to  Batclifife  and  his 
family  was  increased  to  750Z.  a  year  ;  and  it  was  agreed,  that  in 
future  the  supplies  for  the  estate  should  be  sent,  and  the  future 
crops  shipped  for  Great  Britain  by  Goldwin. 

In  1791  Batcliffe  died ;  having  devised  his  plantations,  &c.  to 
his  sons,  charged  with  portions  for  his  daughters.  Goldwin  was 
appointed  one  of  his  executors,  trustees,  and  guardians  of  his 
children :  but  he  renounced ;  and  settled  the  accounts  of  the 
West  India  estates  with  the  other  executors. 

The  bill  was  filed  in  1796  by  the  daughter  of  the  testator  and 
her  husband  against  Goldwin  and  the  other  executors  and  the 
two  sons  *of  the  testator ;  praying,  that  an  account  may  be  taken  [  •836  ] 
of  the  personal  estate  and  of  what  was  due  to  Goldwin ;  and  that 
he  may  not  be  permitted  to  insist  upon  any  of  the  accounts 
settled  with  the  testator  or  with  the  other  executors ;  and  the 
necessary  accounts  as  to  the  real  estate,  and  other  accounts 
arising  out  of  his  management. 

The  defendant  Goldwin  resisted  opening  the  accounts;  con- 
tending, that  this  was  a  trust  not  a  mortgage ;  and  insisting 
upon  all  the  benefits  arising  from  the  management  of  the  West 
India  estates  as  trustee  or  agent.  The  cause  was  argued  very 
fully  upon  the  circumstances  and  evidence  by  Mr.  Romilly  and 
Mr.  Martin^  for  the  plaintiffs,  and  by  Mr.  Piggott,  Mr.  Richards, 
and  Mr.  Hart,  for  the  defendants.    *     ♦    ♦ 

The  decree  declared,  that  the  accounts  settled  with  Batcliffe       [  839  ] 
are  not  to  be  unravelled :  but  that  the  plaintiffs  should  have 
liberty  to  surcharge  and  falsify  from  the  date  of  the  deed  1785  ; 
and  that  the  accounts  settled  with  the  executors  are  not  to  be 
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Crambebs    considered  settled ;  and  that  Foulks  and  Goldwin  are  not  entitled 
GoLDwiN.    *o  commission  or  agency,  except  so  far  as  they  have  paid  any 
money  in  respect  thereof. 

Mr.  Mansfield,  Mr.  Piggott,  Mr.  liichards,  Mr.  Hart,  and 
Mr.  Lyon,  in  support  of  the  appeal  of  the  defendant : 

Mr,  Romilly,  Mr.  Martin,  and  Mr.  Leech  in  support  of  the 
decree. 

1804.        The    Lord    Chancellor    stated    the    case    particularly ;     and 
Jan^i.  delivered  the  following  judgment : 

[  9  Ves.  265  ]  *  *  *  The  law,  as  well  as  the  act  of  the  parties  provides, 
that  accounts  settled  shall  not  be  set  aside  but  for  fraud;  or 
surcharged  and  falsified  but  for  error.  In  support  of  the  charges 
in  the  bill,  that  in  settling  the  accounts  undue  advantage  was 
taken  of  Batcliffe's  distressed  situation,  &c.,  there  is  no  evidence 
of  distress,  unless  the  deeds  themselves  are  to  be  considered  so ; 
which  is  going  much  farther  than  the  Court  ever  has  gone,  or  is 
[  ♦266  ]  *warranted  in  going.  The  charge  of  threats  rests  entirely  in 
allegation,  not  sustained  by  proof.  As  to  the  charge,  that  the 
defendant  caused  the  accounts  to  be  transmitted  and  enrolled  in 
Jamaica,  in  order  to  prevent  their  being  opened,  that,  which  is  a 
circumstance  to  prove  the  absence  of  fraud,  would  thus  be  made 
a  circumstance  to  prove  the  existence  of  it.  It  is  clear,  if  error 
can  be  shewn,  this  Court  will  correct  an  account,  as  far  as  it  is 
erroneous ;  whether  there  is  a  stipulation  for  it,  or  not.  With 
reference  to  the  material  charge,  that  there  are  in  the  accounts, 
pretended  to  be  settled,  several  manifest  errors  and  over-charges, 
and  particularly,  that  6  per  cent,  upon  the  gross  profits  and 
produce  is  charged  for  the  management,  though  the  defendant 
now  resides,  and  for  several  years  past  has  resided,  in  England, 
and  though  the  accounts  contain  various  charges,  as  payments  to 
attomies,  &c.,  the  bill  must  either  seek  to  set  aside  those  accounts, 
as  imputing  the  settlement  of  them  to  fraud ;  or,  letting  them 
stand,  must  seek  to  surcharge  and  falsify  them ;  in  which  case, 
if  they  are  to  be  considered  settled  and  signed,  the  rule  is  fixed, 
upon  the  most  obvious  principle,  that  some   error  must  be 
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charged  ;  as  it  is  impossible  for  the  defendant  to  defend  himself,    Chambers 
if  under  a  general  charge,  not  specifying  any  error,  the  plaintiflf    Goldwin. 
may  come  at  the  hearmg  with  proof  of  those  errors,  of  which  the 
defendant  has  heard  nothing. 

[His  Lordship  then  referred  to  an  Act  of  Assembly  in  Jamaica, 
dated  1740,  by  which]  mortgagees  in  possession  are  declared  not  [  268  1 
entitled  to  any  commission,  except  what  is  paid  to  the  factor  for 
his  commission ;  and  in  case  any  greater  commission  is  demanded, 
a  penalty  of  lOOZ.  for  every  oflFence  is  imposed  ;  with  a  proviso, 
that  it  shall  not  extend  to  commission  for  the  sale  of  negroes  and 
other  commodities  sent  to  the  island. 

Upon  the  first  point  made  the  subject  of  complaint  by  this 
petition  of  appeal,  not  the  liberty  to  surcharge  and  falsify,  but, 
that  the  defendant;  is  made  accountable  in  any  degree  for  the 
transactions  of  Foulks,  and,  that  he  is  not  a  party,  I  ha%'e,  not 
without  great  attention  to  this  subject,  endeavoured  to  satisfy 
myself,  upon  what  principle  this  decree  can  be  said  to  be  right,  as 
far  as  it  involves  any  considerations  of  Foulks's  transactions ; 
and  I  am  not  satisfied  with  it,  so  far  as  it  charges  the  defendant 
with  those  transactions.  I  do  not  know,  upon  what  ground  such 
a  decree  could  be  made  as  to  the  commission,  that  would  not 
justify  a  decree  charging  the  defendant  with  any  other  error  in 
Foulks's  accounts.  It  is  clear,  as  I  have  said  already,  that  the 
assignee  of  a  mortgage,  provided  the  transaction  is  not  sanctioned 
by  the  mortgagor,  will  be  liable  to  have  the  account  taken  from 
beginning  to  end ;  and  nothing,  that  I  have  to  state,  will  involve 
the  inconvenience,  that  has  been  pressed,  that,  supposing  it  is 
necessary  in  such  a  case,  either  that  Foulks  should  be  a  party, 
or,  that  Goldwin  should  not  be  charged  with  his  transactions,  if 
twenty  mesne  assignments  had  *been  made,  all  those  parties  [  •269  ] 
must  have  been  brought  before  the  Court.  That  is  not  necessary ; 
for,  where  there  has  been  an  assignment  without  the  previous 
authority  of  the  mortgagor,  or  his  declaration,  that  so  much  is 
due,  it  is  enough  to  make  that  man  a  party,  who  has  contracted 
to  stand  in  the  place  of  the  original  mortgagee  and  all  assignees, 
till  the  title  was  got  in  by  himself. 

But  this  case  cannot  be  assimilated  to  the  case  so  put.     The 
principle  of  the  decree,  indeed,  stopping  at  1785,  seems  some 
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Crahbebs  evidence  of  the  opinion  of  the  Masteb  of  the  Bolls,  that,  if  the 
GoLDwiN.  Diortgagor  is  a  party  to  a  transaction,  authorising  the  assignee  to 
believe,  so  much  is  due  to  the  mortgagee,  the  mortgagor  cannot 
complain,  if  by  his  act  the  assignee  is  misled ;  and  the  decree, 
stopping  at  1785,  must  be  upon  the  principle,  that  Katcliflfe  by 
that  deed  authorised  Foulks  to  make  that  declaration  to  anyone, 
with  whom  he  should  deal.  But  it  does  not  rest  there ;  for,  if 
the  deed  of  1785  had  not  been  executed,  and  that  of  1787  had 
been  the  only  instrument,  if  Goldwin  thought  proper  to  take 
Foulks's  representation  as  to  the  amount  of  the  sum,  and  no  act 
had  been  done  by  Eatcliffe  afterwards,  there  is  no  doubt,  if  he 
owed  Foulks  only  5i.,  he  might  have  brought  no  one  before  the 
Court  but  Goldwin ;  and  might  have  charged  him  with  all 
receipts  of  Foulks ;  and  reduced  his  debt  to  51.  But  when  the 
deed  of  1785  represented  that  sum  of  32,000i.  currency  to  be  due, 
and  the  deed  of  1787  and  the  subsequent  deeds  in  effect  attributed 
credit  to  Foulks  for  that  sum,  and  this  bill  not  imputing  specifi- 
cally any  error  to  the  accounts  settled  between  Foulks  and 
Batcliffe,  the  latter,  though  he  may  try  the  question  of  error  as 
to  the  accounts  of  Foulks  with  Foulks,  cannot  with  Goldwin. 
I  have  had  some  conversation  with  Lord  Alvanley  upon  this 
[  *270  ]  part  of  the  case ;  and  it  is  a  great  satisfaction  to  me,  *that  his 
Lordship  now  agrees  with  me  in  thinking,  this  decree  goes  too 
far  in  the  circumstance,  upon  which  I  am  now  commenting,  and 
if  these  accounts  could  be  charged  with  error  at  all  as  against 
Goldwin,  that  must  have  been  made  the  subject  of  specific  and 
pointed  charges.  Lord  Alvanley  also  agrees  with  me,  that,  if  a 
mortgagor  permits  an  assignee  to  pay  the  assignor  a  sum  of 
money,  which  he  with  the  knowledge  of  the  mortgagor  represents 
to  be  due,  and  more  particularly,  if  he  permits  it  from  day  to 
day,  and  from  year  to  year,  he  cannot  quarrel  with  that  repre- 
sentation, subsequently  approved  ;  which  subsequent  approbation 
has  the  same  effect  as  if  previous  :  but  he  is  bound  to  institute 
his  quarrel  with  the  person,  who  assigned ;  and  with  his  privity 
received  and  retained  the  money  a  great  many  years  before  the 
bill  filed.  I  understand,  it  was  contended  at  the  Bolls,  that,  if 
Groldwin  cannot  be  affected  with  the  receipts  of  Foulks,  no 
account  could  be  had  against  Goldwin.    To  that  I  do  not  agree ; 
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for  it  was   competent  to  Katcliffe,  not  seeking  to  disturb  the    Chambebs 

transaction,  as  it  stood  in  1787,  to  consider  him,  as  if  he  had     qoldwik. 

been  the  original  mortgagee ;  and,  giving  credit  for  the  soms 

paid,  to  desire  to  have  the  subsequent  accounts  taken.    That  is 

the  more  proper  upon  this  bill,  as  it  is  all,  that  is  asked.    No 

account  of  the  rents  received  by  Foulks,  or  of  his  payments,  is 

prayed.     There  is  some  suggestion  of  error :  but  specific  errors 

are  pointed  out,  and  relief  prayed,  as  to  Goldwin  only.    This 

decree  is  wrong  therefore,  so  far  as  it  charges  Goldwin  upon  the 

head  of  error  with  Foulks's  accounts.    But,  whatever  may  be 

done  in   this  cause  between  the  representatives  of  Ratcliffe  iBind 

Goldwin  will  not  affect  the  right  of  the  plaintiffs,  if  they  choose 

to  call  for  an  account  of  Foulks's  transactions ;  which  appear  very 

suspicious. 

The  next  point  is  upon  the  declaration,  that  the  ^defendant  is  [  *27i  ] 
not  to  charge  more  commission  than  he  has  paid ;  and  that  it  is 
matter  of  error  in  this  account,  that  he  has  charged  more.  That 
declaration  is  founded  upon  this ;  that  he  is  to  be  considered  as 
mortgagee  in  possession ;  and  therefore  neither  upon  the  general 
principle  nor  the  law  of  the  island  could  he  take  any  commission, 
but  such  as  he  paid ;  and  goes  to  this  extent ;  the  error  charged 
in  the  bUl  being,  that  he  has  claimed  commission  for  the  period, 
after  he  ceased  to  reside  in  the  island,  and  when  he  resided  in 
this  country.  I  do  not  misrepresent  the  bill ;  saying,  that  upon 
the  point,  whether  he  was  entitled  to  commission,  while  he 
resided  in  the  island,  it  neither  alleges,  that  he  was,  or  was  not. 
It  distinctly  alleges,  that  he  was  not  entitled  to  commission,  while 
he  resided  here.  First,  Is  it  the  law,  that  he  was  not  entitled, 
while  in  possession,  and  in  the  island  ?  Secondly,  supposing  the 
law  to  be  so,  is  this  the  time,  considering  the  form  of  the  bill,  in 
which  that  ought  to  be  declared?  Considermg  him  as  a  mortgagee 
independent  of  the  usage  and  law  of  the  island,  courts  of  justice 
here  apply  to  the  relation  of  mortgagor  and  mortgagee  upon 
West  India  mortgages  aU  the  principles,  that  exist  as  to  that 
relation  here.  It  is  clear,  the  mortgagee  cannot  originally 
covenant  for  a  collateral  advantage :  also,  if  upon  the  effect  of 
the  instrument  there  is  nothing  more  than  that  the  mortgagee 
shall  do  what  a  mortgagee  ought  to  do  as  trustee,  there  is  no 
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Cbahbebs  pretence  to  say,  the  trust  is  distinct  from  the  mortgage.  There 
GoLDwiN.  is  nothing  unfair,  or  perhaps  illegal,  in  taking  a  covenant 
originally,  that,  if  interest  is  not  paid  at  the  end  of  the  year,  it 
shall  be  converted  into  principal.  But  this  Court  will  not  permit 
that ;  as  tending  to  usury ;  though  it  is  not  usury.  So  a  mort- 
gagee cannot  stipulate  to  be  receiver  of  the  rents  and  profits  with 
a  commission.  In  one  case  that  has  been  considered  by  the 
[  ♦272  ]  *Court  of  King's  Bench  usurious.  But  it  has  been  long 
determined  here,  that  though  a  mortgagee  may  stipulate  for  a 
receiver,  to  be  paid  by  the  mortgagor,  and  may  appoint  a  bailiff, 
&c.  he  cannot  himself  stipulate  for  any  advantage  beyond  the 
interest ;  and  though  it  seems  to  make  little  difference  to  the 
mortgagor,  who  is  receiver,  yet  this  Court  considers  it  as  tending 
to  usury  and  oppression,  and  a  collateral  advantage ;  which  a  man 
contracting  for  a  loan  of  money  shall  not  make.  So  upon  this 
contract :  if  a  mortgagee  stipulates  to  enter  and  take  possession, 
as  trustee,  and  do  a  variety  of  acts  he  ought  to  do,  whether  he 
stipulates,  or  not,  he  not  only  shall  not  have  any  advantage  from 
it,  but  his  stipulating  for  it  might  perhaps  affect  his  right  to  the 
money  lent.  Upon  the  general  rule  also,  independent  of  contract, 
a  mortgagee  or  trustee  cannot  charge  any  thing  beyond  what  he 
paid  to  the  person,  for  whose  estate  he  is  accountable.  It  is 
impossible  under  these  instruments  to  retain  a  shilling  beyond 
what  was  paid  for  commission  in  this  country.  There  is  no 
doubt  in  the  construction  of  this  instrument,  he  who  took 
possession  under  it,  is,  except  in  the  article  expressly  allowed 
to  him,  to  act  for  the  person  creating  the  trust,  if  it  is  a 
trust,  as  he  would  act  for  himself ;  and,  if  he  gets  a  merchant 
here  to  sell  the  proceeds  for  half  the  usual  commission,  he  cannot 
keep  the  other  half. 

As  to  the  commission,  I  have  formed  an  opinion  upon  the  point, 
how  far  he  is  entitled,  while  resident  in  the  island :  but  I  have 
some  difficulty  in  declaring  that  opinion ;  lest  in  a  case  of  this 
importance  with  reference  to  West  India  mortgages  I  should 
prejudice  the  question.  I  am  not  at  present  called  upon  to  declare 
[  *273  1  any  *opinion  upon  that.  The  bill  states,  as  matter  of  error,  that 
the  commission,  retained  by  him,  while  in  England,  he  cannot 
have  under  the  law  of  the  island,  or  under  the  contract ;  and  if 
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by  confining  my  opinion  to  the  question  before  the  Court  upon  Chambers 
the  pleadings,  I  secure  to  the  party  the  opportunity  of  discussing  qoldwim. 
in  the  Master's  office,  the  other  question,  whether  the  defendant 
was  entitled  to  commission,  while  in  the  island,  as  what  is  the 
law  of  the  island  must  be  looked  to,  as  a  fact,  there  will  be  less 
risk  of  mistake  by  leaving  that  to  be  decided,  where  it  can  be 
decided  upon  the  fullest  information,  than  by  deciding  it  upon  the 
pleadings,  that  do  not  put  it  in  issue.  Leaving  them  therefore 
to  bring  that  before  the  Master,  I  shall  determine  only  the 
question  which  is  in  issue  upon  the  record :  viz.  whether,  after 
he  came  here,  he  was  entitled  to  that  commission  ?  As  to  that 
I  am  clearly  of  opinion  that,  neither  according  to  those  laws,  nor 
a  due  interpretation  of  this  contract,  can  that  commission  be 
charged.  According  to  both,  if  the  commission  could  be  claimed 
consistently  with  the  law,  it  could  be  claimed  only  by  being 
trustee,  agent,  &c.  in  the  island,  and  personally  taking  care  of 
the  management  and  improvement  of  the  estate  committed  to 
the  defendant,  as  such  ;  and  if,  instead  of  being  upon  the  island, 
in  the  actual,  personal,  management,  he  trusted  that  manage- 
ment to  others,  acting  as  attomies  under  him,  it  is  neither  the 
meaning  of  the  laws,  nor,  what  is  safer  for  me  to  pronounce,  is 
it  the  true  intent  and  meaning  of  the  contract,  that  he  should 
have  the  commission.  This  is  plain  upon  the  whole  language  of 
the  Act ;  and  it  would  be  a  strange  construction,  that  he,  who  is 
to  have  the  commission  on  account  of  the  absence  of  the  party, 
may  himself  be  absent.  The  commission  is  the  reward  of  per- 
sonal care  and  attention ;  and  if  that  care  and  attention  are  not 
administered,  the  unquestionable  principle  of  this  Court  is,  that, 
not  being  within  the  case,  *upon  which  the  commission  can  be  f  •274  ] 
claimed  upon  that  ground,  he  is  in  the  situation  of  a  person 
entitled  only  to  the  commission  actually  paid. 

This  decree  therefore,  considering  the  nature  of  the  bill,  and 
the  particular  circumstances  of  the  transaction,  ought  to  be 
confined  to  error  in  the  accounts  of  Goldwin  only ;  but  without 
prejudice  to  any  demand  to  rectify  the  account  of  Foulks  in  a 
suit  against  him.  Also,  with  an  opinion  upon  the  point,  whether 
the  defendant  is  entitled  to  commission,  while  in  the  island,  I 
think  it  more  consonant  to  the  practice  of  the  Court,  to  confine 
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the  declaration  to  the  error  as  stated  in  the  bill :  viz.  that  he 
cannot  claim  it,  while  in  England  ;  and  without  prejudice  to  the 
question,  whether  he  is  entitled  to  commission  while  in  the 
island  ;  as  some  light  may  be  thrown  upon  that  in  the  charge  of 
error  before  the  Master ;  and  it  is  better  to  withhold  a  decision 
not  called  for  by  the  pleadings.  As  to  the  accounts  settled 
since  the  decease  of  Batcliffe,  I  do  not  concur  in  blaming 
Goldwin  upon  that :  but  upon  the  principles  of  this  Court,  and 
what  is  required  from  persons  standing  in  his  situation,  I  cannot 
hold  those  accounts,  so  settled  with  the  executors,  not  to  be  open 
to  full  investigation  in  the  Master's  ofl&ce.  I  shall  therefore 
vary  the  decree,  as  to  the  former  particulars :  and  confirm  it  as 
to  the  executors'  accounts.  As  to  the  accounts  settled  with 
Batclifife,  they  must  be  considered  as  settled,  not  to  be  opened, 
but  to  be  surcharged  and  falsified. 


1804. 
Jan.  26,  31. 

Holls  Court 
Grant,  M.R. 

[286] 


SISSON  V.   SHAW.t 

(9Vesey,  285— 291.) 

Bequest  of  stock,  &c.,  and  the  interest  and  dividendB  to  accrue,  to  the 
testator's  two  great  nieces,  equally  to  be  divided,  and  to  be  assigned, 
transferred,  and  paid,  to  them,  lehen  and  as  they  should  respectiyely 
attain  twenty-one;  with  limitations  of  their  respective  shares  in  the 
event  of  death  under  twenty-one  to  their  respective  children ;  survivor- 
ship in  case  of  no  children ;  and  a  direction,  that  the  executors  should 
during  the  respective  minorities  of  the  legatees  receive  the  dividends, 
interest,  &c. ;  and  that  so  much  as  should  be  necessary  should  be  applied 
for  maintenance,  &c. ;  and  the  residue  accumulate  for  their  respective 
benefits,  until  they  should  respectively  become  entitled  to  their  respective 
parts  or  shares  thereof.  The  surplus  interest  goes  with  the  principal 
upon  the  death  of  one  under  twenty-one  without  children. 

Maintenance  allowed  for  the  time  past. 

Bequest  of  a  residue,  payable  at  a  future  time,  carries  interest; 
though  the  legatee  does  not  live  to  receive  the  principal. 

Thomas  Steele  by  a  codicil  to  his  will,  dated  the  4th  of 
December,  1787,  gave  some  leasehold  premises,  and  also  1,000Z. 
Bank  4  per  cent.  Annuities,  and  the  interest  and  dividends  to 
accrue  due  thereon ;    and  also  the  money  to  arise  by  sale  of 


t    See    now    Conveyancing   Act      43  Ch.  D.  281,  59  L.  J.  Ch.  113,  61 
(1881)  B.  43  (2);  In  re  Wella  (1889)      L.  T.  806. 
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some  freehold  estates  directed  to  be  sold,  and  the  rents,  until  Sisbon 
sold,  to  his  two  great  nieces  Elizabeth  Sisson  and  Mary  Sisson,  shaw. 
equally  to  be  divided  between  them  share  and  share  alike  ;  and 
to  be  assigned,  transferred,  and  paid  to  them,  when  and  as  they 
should  respectively  attain  the  age  of  21:  but  in  case  either 
or  both  of  his  said  nieces  should  die,  before  sbe  or  they  should 
attain  her  or  their  ages  of  21  years,  then  he  gave  and  be- 
queathed the  part  or  share,  parts  or  shares,  of  her  or  them  so 
dying  of  and  in  the  same  to  her  or  their  respective  daughter  or 
daughters,  who  should  be  living  at  her  or  their  respective 
deceases,  equally  between  them,  share  and  share  alike :  but  in 
case  she  or  they  should  have  no  such  daughter  living  at  the  time 
of  her  or  their  respective  deceases,  then  he  gave  and  bequeathed 
her  or  their  part  or  share,  &c.  to  her  or  their  respective  *son  or  [  *28G  ] 
sons,  who  should  be  living  at  her  or  their  respective  deceases ; 
and  in  case  either  of  his  said  great  nieces  should  die  before  the 
said  age  of  21  years,  and  without  leaving  any  child,  either 
daughter  or  son,  living  at  her  death,  then  he  gave  her  part  or 
share  of  and  in  the  said  estate  and  premises  unto  the  survivor  of 
them,  his  said  great  nieces  Elizabeth  Sisson  and  Mary  Sisson, 
and  her  issue  female  and  male  in  like  manner,  shares  and 
successions,  as  aforesaid;  and  he  directed,  that  his  executors 
should  during  the  respective  minorities  of  the  devisees  or 
legatees  of  his  said  estate  and  effects  therein  given  and  be- 
queathed receive  the  rents,  profits,  dividends,  interest,  and 
produce,  of  the  said  estate  and  effects  respectively ;  and  that  the 
same  or  so  much  thereof  as  should  be  necessary  should  be 
applied  by  them  for  and  towards  the  maintenance,  education, 
and  support,  of  his  said  devisees  respectively  during  their  re- 
spective minorities ;  and  if  more  than  sufficient  for  that  purpose, 
that  the  residue  should  be  from  time  to  time  laid  out  in  the 
public  funds  to  accumulate  for  their  respective  benefits,  until 
they  should  respectively  become  entitled  to  their  respective  parts 
or  shares  thereof. 

The  testator  also  empowered  his  executors  to  raise  any  sum  or 
sums  for  the  placing  out  any  or  either  of  his  said  devisees ; 
provided  such  sum  or  sums  should  be  raised  out  of  the  share  or 
part,  or  shares  or  parts,  to  which  his  said  devisees  would  be 
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SiBBON       respectively  entitled  of  and  in  his  said  estate  and  effects,  be- 
Shaw        queathed  by  that  his  will,  in  case  he,  she,  or  they,  should  attain 
^  his,  her,  or  their,  age  or  ages  of  21  years. 

The  testator  died  in  January,  1788.  Elizabeth  8isson  died  in 
June,  1798,  under  the  age  of  21,  and  without  issue.  She  and 
her  sister  were  maintained  by  the  executors  from  the  time  of  the 
[  •287  "I  testator's  death.  The  bill  *was  filed  by  the  surviving  great 
niece ;  and  the  questions  were,  1st,  Whether  each  took  a  vested 
interest  in  a  moiety  of  the  rents  and  dividends  :  the  defendant, 
Thomas  Sisson,  as  residuary  legatee  of  the  father  and  adminis- 
trator  of  Elizabeth,  claiming  upon  that  ground  a  moiety  of  the 
rents  and  dividends  accrued  in  her  life  against  the  claim  of  the 
plaintiff,  as  the  survivor  :  2ndly,  As  to  the  claim  of  the  executors 
to  be  reimbursed  the  sums  expended  for  maintenance  and  educa- 
tion. 

The  case  was  argued  upon  the  supposition,  that  the  bequest  to 
the  two  grand  nieces  was  residuary. 

Mr.  Benyon,  for  the  plaintiff: 

The  first  question  is,  whether,  as  it  is  clear,  the  principal 
vested  under  this  will,  subject  to  be  devested,  the  interest  follows 
the  prmcipftl?  So  much  of  the  interest  as  has  not  been  applied 
for  maintenance,  must  go,  as  of  the  same  nature  as  the  principal » 
according  to  the  disposition  of  that  by  the  first  part  of  the  codicil. 
I  admit  the  distinction  in  Nicholls  v.  Os6ani,t  the  case  of  a 
residue,  that  the  interest  would  go  to  the  legatee,  and  the  direc- 
tion for  devesting  was  appUcable  to  the  principal  only,  not  to  the 
interest ;  which  has  been  followed  by  subsequent  cases.  J  But 
this  will  has  a  direction,  that  the  interest,  rents,  and  profits,  shall 
be  paid  precisely  in  the  same  way  as  the  principal. 

The  next  question  is,  whether  the  executors  had  any  right  to 
[  •288  ]      maintain  the  two  infants  out  of  the  property  *devised  and 
bequeathed  to  them?     The  case  of  Andreiva  v.   Partington^ 
seems  to  have  been  shaken. 

(The  Master  of  the  Eolls  :   That  case  has  been  very  much 

t  2  P.  Wms.  419.  t  ^i^^^n  v.  Tissen,  1  P.  Wms.  500. 

§  3  Br.  C.  C.  60. 
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shaken.    I  have  found  two  decrees  by  Lord  Alvanley,  allowing       Sibson 
maintenance  for  the  time  past.t)  8haw. 

Mr.  Richards,  for  the  brother  of  the  deceased  child^  the 
residuary  legatee  of  their  father,  a  defendant : 

This  was  a  vested  interest  in  the  two  sisters ;  and,  being  a 
residue,  from  the  nature  of  the  property  it  carries  interest.  In 
Tissen  v.  Tissenl  the  Lord  Chancellob  says,  ''to  make  the 
rents  and  profits  of  an  estate  to  go  over  there  ought  to  be  very 
express  words."  This  codicil  contains  words  against  the  inference, 
that  the  interest  should  go  over.  Without  doubt  the  whole 
interest  might  have  been  applied  for  maintenance  and  education. 
In  order  to  carry  it  over  with  the  capital  it  was  necessary  to  give 
the  same  direction  with  respect  to  it :  but,  after  separating  the 
interest  from  the  capital,  he  directs  an  accumulation  for  their 
respective  benefits,  till  they  should  respectively  become  entitled 
to  their  respective  parts  or  shares  thereof. 

Mr.  RomiUy  and  Mr.  Hollisty  for  the  execut(^s : 

As  to  the  right  of  the  executors  to  be  allowed  what  has  been 
appUed  for  maintenance  and  education,  the  case  of  Andrews  v. 
Partington  has  been  departed  from  in  many  ^instances ;  and  is      [  *289  ] 
not  now  the  law.    ♦    *    ♦ 

Mr.  Benyon^  in  reply,  gave  up  the  question  as  to  the  allow- 
ance to  the  executors  for  maintenance;  and  upon  the  other 
question  insisted,  that  in  the  first  part  of  the  codicil  the  inten- 
tion is  clear,  that  the  interest  shall  go  over  as  well  as  the 
principal ;  and  the  subsequent  ambiguous  words,  though  omitting 
a  gift  to  the  survivor,  carry  on  the  same  idea. 

The  Master  of  the  Bolls: 

This  being  a  bequest  of  a  residue,  they  would  have  been 
entitled  to  interest  for  their  lives,  though  they  did  not  live  to 
receive  the  principal ;  and  whether  interest  was  or  was  not 
mentioned.  Here  the  testator  gives  it  expressly ;  but  he  directs 
both  principal  and  interest  to  be  assigned,  transferred,  and  paid, 

t  See  Mundy  v.  Earl  Howe,  4  Br.  0.  C.  223.  {IP.  Wms.  500. 

B.R. — ^voL.  vn.  o 
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sn«80K      to  them,  when  and  as  *they  should  respectively  attain  the  age  of 
Shaw.       21.     Then  in  case  either  or  both  should  die,  before  she  or  they 
[  *290  ]       should  attain  her  or  their  ages  of  21,  he  gives  the  part  or 
share,  parts  or  shares,   to   her  or  their  respective  daughter 
or    daughters,  &c.    What    he    gives   over  in    case    of   either 
dying  before  21  seems  to  be  the  whole  that  was  antecedently 
given,  viz.  the  whole  of  both  principal  and  interest.    The  ex- 
pression is,  ''  of  and  in  the  same : "  that  is,  the  principal  and 
interest,  that  were  to  be  assigned,  transferred,  and  paid  to  them, 
respectively  at  21.    Then  afterwards  by  way  of  direction  or 
authority  to  the  trustees,  he  empowers  them  to  lay  out  so  much 
as  may  be  necessary  in  the  maintenance  and  education  of  either. 
That  is  a  disposition  of  so  much  of  the  interest  as  the  trustees, 
shall  think  fit  to  lay  out ;  and  so  far  it  must  be  admitted  that  it 
is  a  repeal  of  that  part  of  the  will,  by  which  the  whole  interest^ 
together  with  the  principal,  would  have  gone  over  in  the  events 
described.    The  question  then  is  only  with  regard  to  the  surplus, 
remaining,   after  the  executors  shall    have  laid  out  what  is 
necessary  for  maintenance  and  education.    With  regard  to  thai* 
the  testator  does  not  appear  to  make  any  new  disposition,  as  far 
as  respects  the  interest  of  the  children,  but  only  by  way  of 
continuing  the  direction  to  the  executors  how  to  act  with  regard 
to  the  surplus ;  that  it  shall  be  laid  out  to  accumulate  for  their 
benefit  until  the  respective  ages  before  fixed  for  restoring  thai* 
surplus  to  precisely  the  same  situation  in  which  it  before  stood* 
He  knew  he  had  varied  the  first  direction  by  the  direction  to  the 
executors ;  so  that  the  whole  could  not  go  over.    Then  as  to  the 
remainder  he  directs  it  to  be  laid  out  to  accumulate  for  their 
benefit ;  blending  it  with  the  original  shares ;  from  which  it  is 
not  to  be  distinct ;  and  it  is  to  be  paid  at  the  same  period,  at 
which  they  become  entitled  to  their  original  shares.    It  amounts 
therefore  to  a  plain  direction,  that  the  interest  shall  go  with  the 
1*291]      principal,  *except  that  part,  which  the  executors  shall  have 
applied  in  maintenance. 

Jan. 31.      Thb  Master  of  the  Bolls: 

This  does  not  appear  to  be  the  case  of  a  residue.    It  is  a 
bequest  of  different  parts  of  the  property  not  residuary.    But  in 
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my  opinion  it  will  make  no  difference,  whether  it  is  to  be  con-  Sissoh 
sidered  simply  as  a  legacy,  or  as  a  residue  ;  for  it  seems  to  me,  suaw. 
the  testator  has  disposed  of  this  interest.  The  cases  referred  to 
for  the  administrator  of  the  deceased  grand-niece,  are  all  cases, 
where  the  testator  has  said  nothing  about  the  interest.  Here  he 
makes  an  express  disposition  with  respect  to  it.  First,  he  takes 
out  all  that  is  necessary  for  maintenance ;  and  if  there  is  any 
surplus,  he  directs  an  accumulation  for  their  respective  benefits, 
until  they  should  respectively  become  entitled  to  their  respective 
shares  of  the  capital.  It  is  clear,  he  meant  the  accumulated 
interest  to  go  in  the  same  way  as  the  principal.  There  could  be 
no  other  object  than  to  give  it  to  the  person  taking  the  principal ; 
and  at  the  same  time.  The  word  '' respectively,"  is  answered; 
because  each  had  a  chance  of  being  the  survivor ;  and,  as 
the  event  happens,  one  or  the  other,  or  both,  would  have  a 
chance. 

There  is  no  difference  therefore,  whether  this  is  a  residue  or  a 
money  legacy. 


HATCH  V.  HATCH.  i804. 

(9  Veaey,  292-299.)  ^^^'^ 

Conveyance  by  a  ward  to  her  guardian  under  the  circumstanoea  set    £ldon,  L.C 
upon  groimdfl  of  public  policy,  after  a  great  lapee  of  time.  [  292  1 

The  bill  was  filed  by  Thomas  Hatch  and  his  wife,  to  be 
relieved  against  a  conveyance  of  the  advowson  of  Sutton  by  the 
plaintiff  Mrs.  Hatch  to  the  Beverend  Giles  Hatch,  under  the 
following  circumstances : — 

The  plaintiff  Mrs.  Hatch,  at  the  age  of  four  years,  upon  the 
death  of  her  father  became  seised  in  fee  of  the  manor  and  rectory 
of  Sutton :  the  former  worth  about  15,0002. :  the  latter  about 
2002.  a  year ;  capable  of  improvement.  Giles  Hatch,  who  had 
married  her  sister,  was  her  guardian.  She  lived  with  him  till 
her  marriage  ;  and  he  received  180Z.  a  year  for  her  maintenance. 
The  rectory  becoming  vacant  during  her  minority,  Giles  Hatch 
was  presented.  In  October,  1779,  she  came  of  age ;  and  on  the 
20th  of  January,  1780,  she  executed  the  conveyance ;  in  con- 
sideration, as  it  was  expressed,  of  her  great  friendship,  kindness, 

0  2 
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Hatch  and  regard  for  him,  the  care  taken  of  her  by  him,  love  and 
Hatch,  aflfection,  and  lOs.  Thomas  Hatch,  who  was  an  attorney,  and 
brother  of  Giles,  prepared  the  deed;  and  was  one  of  the  attesting 
witnesses.  She  continued  to  live  with  Giles  Hatch,  who 
deducted  the  same  allowance  for  her  maintenance,  till  1784; 
when  she  married  Thomas.  In  1800,  after  the  death  of  Giles, 
they  filed  the  bill ;  charging  fraud  in  obtaining  the  conveyance ; 
that  she  was  very  deaf ;  and  intended  only  to  grant  the  next 
presentation.  An  account  was  settled  between  her  and  Giles 
Hatch  in  1780. 

The  Attorney-General,  Mr,  Piggott,  and  Mr.  Cox,  for  the 
plaintiffs.    *    *    * 

[  294  ]  Mr.    Mansfield,    Mr.    RomiUy,    and    Mr.    Hart,    for    the 

defendant. 

[Note. — The  arguments  and  numerous  cases  cited  by  counsel 
are  omitted,  since  the  case  is  here  inserted  only  to  set  forth  Lord 
Eldon's  forcible  exposition  of  a  principle  now  too  well  established 
to  require  any  reference  to  previous  authorities. — 0.  A.  S.] 

f  295  ]       The  Lord  Chancellor  : 

The  circumstances  of  this  case  are  to  be  lamented.  It  is 
proved  by  the  evidence  for  the  defendant,  that  this  lady  was  so 
deaf,  that  for  the  purpose  of  conversing  with  her  it  was  necessary 
to  use  the  intercourse  with  the  fingers.  Under  these  circum- 
stances a  duty  was  imposed  upon  her  guardian  and  her  attorney 
to  give  her  full  information.  Her  guardian,  when  she  came  of 
[  ^296  ]  age,  was  *in  the  enjoyment  of  the  living.  He  therefore  must 
have  distinctly  understood  the  value  :  not  only  the  actual  value 
at  that  time,  but  its  improveable  nature  and  quality.  It  is  not 
like  the  case  of  a  conveyance  of  an  estate,  yielding  a  certain  rent 
or  stock,  yielding  dividends,  or  an  annuity,  a  certain  annual 
profit.  This  is  property  of  such  a  nature,  that  one  party  may  be 
fully  acquainted  with  the  value ;  and  no  one  else  can  have  any 
correct  information  upon  it  except  from  that  person.  An 
account  was  settled  upon  the  11th  of  December,  1780.  But  it  is 
much  more  material,  that  her  guardian  continues  in  possession 
of  her  property  till  her  marriage ;  settles  accounts ;  and  deducts 
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the  same  sum  for  her  maintenance.    The  relation  therefore  had       Hatch 
not  ceased.    To  say  that  under  such  circumstances  such  a  deed      hatoh. 
should  stand,  would  not  only  not  be  according  to,  but  would  run 
directly  counter  to,  all  the  authorities.     This  is  an  infinitely 
stronger  case  than  any  in  my  recollection  :  much  as  I  have  been 
versed  in  them,  and  obliged  to  look  into  them  in  the  case  I 
mentioned.!     The  value  of  the  manor  and  rectory  ought  to  have 
been  estimated,  not  separately,  but  with  reference  to  the  connec- 
tion between  them.    Looking  at  this  as  a  recent  transaction,  is 
there  any  pretence  for  saying,  a  girl,  just  21,  and  such  as  she 
is  described  to  have  been,  knew  any  thing  of  the  value  ?    Is  it 
proved,  that  he,  in  the  immediate  perception  of  the  profits, 
gave  her  any  estimate  of  the  gross  or  improveable  value?    Upon 
her  attorney  also  there  was  a  duty,  which  he  most  grossly 
violated.    This  case  proves  the  wisdom  of  the  Court  in  saying, 
it  is  almost  impossible  in  the    course  of   the  connection  of 
guardian  and  ward,  attorney  and  client,  trustee  and  cestui  que 
trust,  HhsA  a  transaction  shall  stand,  purporting  to  be  bounty  for      [  *297  ] 
the  execution  of  antecedent  duty.    There  may  not  be  a  more  moral 
act,  one  that  would  do  more  credit  to  a  young  man  beginning  the 
world,  or  afford  a  better  omen  for  the  future,  than  if,  a  trustee 
having  done  his  duty,  the  cestui  que  trust,  taking  it  into  his  fair, 
serious,  and  well-informed,  consideration,  were  to  do  an  act  of 
bounty  like  this.    But  the  Court  cannot  permit  it ;  except  quite 
satisfied,  that  the  act  is  of  that  nature,  for  the  reason  often  given ; 
and  recollecting,  that  in  discussing,  whether  it  is  an  act  of 
rational  consideration,  an  act  of  pure  volition,  uninfluenced,  that 
inquiry  is  so  easily  l)fiffled  in  a  court  of  justice,  that  instead  of 
the  spontaneous  act  of  a  friend,  uninfluenced,  it  may  be  the 
impulse  of  a  mind,  misled  by  undue  kindness,  or  forced  by 
oppression ;  the  difficulty  of  getting  property  out  of  the  hands 
of  the  guardian  or  trustee  thus  increased ;  and  therefore,  if  the 
Court  does  not  watch  these  transactions  with  a  jealousy  almost 
invincible,  in  a  great  majority  of  cases  it  will  lend  its  assistance 
to  fraud ;  where  the  connection  is  not  dissolved,  the  account  not 
settled,  every  thing  remaining  pressing  upon  the  mind  of  the 
party  under  the  care  of  the  guardian  or  trustee. 

t  WeUs  V.  MidcUeton,  in  the  House  of  Lords  in  1785. 
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Hatch  If  this  bill  had  been  filed  in  1784,  it  would  have  been  clear, 

Hatch.  ^^^  guardian  should  not  hold  the  benefit  of  this  deed.  But  it  is 
said,  the  length  of  time  makes  a  material  difiierence :  and  also, 
that  if  relief  is  due  to  her,  she  is  not  to  have  it  on  account  of 
the  part  her  husband  had  in  the  transaction :  and  I  admit,  if 
ever  there  was  a  married  woman,  whose  case  was  likely  to  be 
entangled  in  difficulty  by  the  blameable  conduct  of  the  person, 
who  becomes  her  husband,  this  is  that  case.  But  what  is  the 
difficulty  ?  I  do  not  deny,  that  length  of  time  is  of  great  conse- 
quence in  all  these  cases  of  fraud,  breach  of  the  policy  of  the 
[  *298  ]  law,  &c.  But  in  all  cases  it  is  some  evidence,  *that  the  trans- 
action was  understood  at  the  time  not  to  be  fraudulent ;  and 
that  the^re  might  have  been  some  circumstances,  of  the  possibility 
of  which  the  party  ought  to  have  the  advantage.  But  the 
evidence  in  this  case  is  the  answer  ;  and  all  the  imbecility  of  the 
case  in  1780  is  carried  down  to  the  period  of  her  marriage. 
Under  the  circumstances  it  may  be  said  in  a  fair  sense,  she 
never  was  her  own  mistress  ;  being  with  her  guardian  until  her 
marriage,  and  with  her  husband  since.  I  am  clearly  of  opinion 
this  relief  could  not  have  been  denied  in  1785  ;  and,  if  at  that 
time  the  case  was  clear,  this  unrighteous  transaction  cannot  be 
made  holy  by  the  circumstance  of  coverture.  That  dispenses 
with  the  necessity  of  making  complaint.  There  is  nothing  call- 
ing upon  me  to  suppose  a  case  of  valuable  consideration ;  but  it 
is  the  naked  case  of  a  ward  under  the  dominion  of  her  guardian 
part  of  the  time,  and  of  her  husband  the  rest.  There  could  be 
no  doubt  of  the  relief  therefore,  if  she  was  sole  plaintiff. 

As  to  the  other  consideration,  I  am  very  sorry  to  give  the 
husband  any  relief.  But  I  know  no  instance  in  cases  of  relief 
upon  the  policy  of  the  law,  where  the  objection,  that  a  party  not 
deserving  the  relief,  will  get  it,  deriving  it  through  the  other,  has 
prevailed.  Suppose,  she  had  died  before  marriage;  and  had 
devised  to  him ;  or,  he  had  become  her  heir.  The  transaction, 
if  not  good  against  her,  is  not  good  against  him ;  for  through 
her  right  it  is  that  he  gets  any  benefit.  Length  of  time  also, 
with  reference  to  the  particular  nature  of  this  property,  does  not 
afford  so  considerable  an  objection  as  in  some  of  the  cases.  The 
living  was  enjoyed  by  a  title  paramount  this  instrument  during 
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ihe  life  of  Giles  Hatch.    This  is  very  different  from  the  case  of      Hatch 
stock,  annnity,  or  estate :  the  income  of  which  is  received  from      hatch. 
time  to  time.    But  the  church  was  full  of  the  grantee  *of  the      [  •299 1 
advowson  before  the  grant;  and  even  at  law  the  period  of 
exercising  ownership  might  not  occur  for  thirty  years.    Hence 
Uiere  is  a  great  difference  in  considering  the  just  inference  from 
the  length  of  time  suffered  to  elapse  after  the  period  at  which 
the  instrument  might  have  been  complained  of. 

Under  the  circumstances  of  this  case  this  instrument  cannot 
be  permitted  to  stand ;  and  must  be  delivered  up  to  be  cancelled. 
But,  that  the  principle  of  the  decree  may  be  understood,  though 
if  the  wife  had  survived  her  husband,  and  then  the  bill  had  been 
filed  by  her,  I  should  have  directed  the  deed  to  be  cancelled, 
with  costs  to  be  paid  by  the  defendant,  on  account  of  the 
conduct  of  the  husband  I  shall  direct  it  without  costs. 


SCHENCK    V.   LEGH.  isos. 

(9  Vesey,  300—315.)  -^"'y  2,  4. 


1804. 


Portions  to  be  paid  or  transferred  at  twenty-one  or  marriage;  it  in 
the  liTOs  of  the  parents,  entitled  for  life,  not  to  be  paid,  assigned,  or  n!^'}; 

transferred,  till  their  decease ;  with  surriyorship  in  case  of  the  death  of  ' 

any  before  his,  her  or  their,  shares  should  be  payable,  &c.  vested  at    j2oZ/«  Ctmrt 
twenty-one  or  marriage  in  the  life  of  the  parents.  O&ant   M  R- 

Upon  a  farther  proviso  for  a  limitation  oyer  in  the  event  of  no  child 
living  at  the  death  of  the  survivor  of  the  parents,  or  the  death  of  all,        1-  ^^  J 
before  the  fund  should  be  so,  as  aforesaid,  payable,  &c.  whether  con- 
tingent, Quosre,\ 

By  the  settlement,  dated  the  8th  of  October,  1757,  subsequent 
to  the  marriage  of  John  Eowlls  and  Elizabeth  Legh,  *it  was  [•5VeB.452  [ 
Agreed  that  5,000Z.  covenanted  to  be  paid  by  John  BowUs,  should 
be  vested  in  trustees ;  upon  trust,  to  invest  the  same  in  Govern-^ 
ment  or  real  securities,  and  pay  the  interest  to  John  Bowlls,  for 
life,  and  after  his  decease  to  EUzabeth  Legh  for  life ;  and  after 
the  decease  of  the  survivor,  as  to  5001.  for  him,  his  executors, 
&c. ;  and  as  to  4,500{.  in  trust  for  the  benefit  of  all  and  every 
the  child  and  children  of  John  Eowlls  on  the  body  of  the  said 

-f  [Jifote. — ^The  trusts  of  the  sum  of      Legh  v.  Haverfleld,  reported  at  5  Yes. 
5,0002.  aie  taken  from  the  case  of      452.] 
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soHENCK  *Elizabeth,  his  then  wife,  begotten  or  to  be  begotten,  bom  in  his 
Leoh.       life-time  or  after  his  death,  and,  if  more  than  one,  equally  to  be 

[  *463  ]  divided  between  and  among  them  share  and  share  alike,  and  to 
be  paid  or  transferred  to  him,  her,  or  them,  at  such  time  or 
times,  as  hereinafter  mentioned :  that  is  to  say,  as  to  the  share 
and  shares  of  such  child  or  children,  being  a  son  or  sons,  as 
when  he  and  they  should  severally  attain  his  and  their  age  or 
ages  of  twenty-one  years ;  and  the  share  and  shares  of  such 
child  and  children,  being  a  daughter  or  daughters,  as  and  when 
she  and  they  should  severally  attain  the  age  of  twenty-one  year& 
or  be  married,  which  should  first  happen :  but  nevertheless,  if 
any  such  son  or  sons  should  attain  the  age  ol  twenty-one,  or  any 
such  daughter  or  daughters  should  attain  that  age  or  be  married 
in  the  life-time  of  the  said  John  BowUs  and  Elizabeth,  his  wife, 
or  the  survivor  of  them,  then  the  share  and  shares  of  such  son. 
and  sons  so  attaining  such  age,  and  of  such  daughter  and 
daughters  so  attaining  such  age  or  marrying,  in  the  life-time  of 
John  BowUs  and  Elizabeth,  his  wife,  or  the  survivor  of  them, 
were  not  to  be  paid,  assigned,  or  transferred,  to  him,  her,  or 
them,  till  the  decease  of  the  survivor  of  the  said  John  BowUs 
and  Elizabeth,  his  wife ;  and  then  to  be  paid,  transferred,  or 
assigned,  to  him,  her,  or  them,  respectively ;  and  it  was  provided 
that  if  any  such  child  or  children  should  die,  before  his,  her  or 
their,  share  or  shares  in  the  said  principal  sum  of  4,500Z.  or  the 
securities,  wherein  the  same  or  any  part  thereof  might  be  in- 
vested, should  become  payable,  assignable,  or  transferable,  to 
him,  her,  or  them,  then  the  share  or  shares  of  him,  her,  or  them, 
so  dying  of  and  in  the  principal  sum  and  the  securities  for  the 
same  should  go  and  accrue  to  the  survivors  and  survivor,  or  others, 
or  other,  of  such  children,  and  go  and  be  paid,  assigned  and  trans- 
ferred, to  him,  her,  or  them,  if  more  than  one,  equally  share  and 
share  alike,  at  such  time  or  times,  and  in  the  same  manner,  and 
under  such  restrictions,  to  such  surviving  or  other  child  and 
children  then  in  being,  as  was  therein  before  exi»:essed  touching 
his,  her,  and  their,  original  share  and  shares ;  and  in  case  of  the 
death  of  any  other  or  others  of  such  children,  before  such 
accruing  or  surviving  share  or  shares  should  become  payable* 
assignable,  or  transferable,  then  every  such  surviving  share  or 
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shares  should  be  again  subject  and  liable  to  such  farther  right  Sohenok 
of  chance  and  condition  of  accruer  or  survivorship  to  the  then  leqh. 
survivors  or  survivor  or  others  or  other  of  them,  as  was  before 
^declared  concerning  their  original  shares ;  with  a  power  to  the  [  *454  ] 
trustees  in  case  of  the  death  of  the  survivor  of  Bowlls  and  his 
wife,  leaving  any  child  under  age  to  apply  the  interest  of  the 
said  4,5002.  to  the  maintenance  of  such  infant  child.  It  was 
farther  provided,  that,  if  there  should  be  no  child  or  children 
of  Bowlls  and  his  wife  living  at  the  time  of  the  death  of  the 
survivor,  or  being  such,  all  of  them  should  die,  before  the 
whole  of  the  said  4,500Z.  or  the  securities  for  the  same  should 
become  so,  as  aforesaid,  payable,  assignable  or  transferable, 
to  him,  her,  or  them,  or  some  of  them,  as  aforesaid,  then  the 
trustees  should  be  possessed  of  and  interested  in  all  or  so  much 
of  the  said  principal  sums  and  the  dividends  and  interest  thereof 
as  should  not  so,  as  aforesaid,  become  payable,  assignable,  or 
transferable,  to  any  such  child  or  children,  in  trust  for  John 
Bowlls,  his  executors,  administrators,  and  assigns. 

By  the  same  settlement  a  term  for  years  in  certain  lead  mines 
with  all  the  profits  thereto  belonging  was  vested  in  the  same 
trustees,  upon  trust  to  sell,  and  invest  the  produce  in  securities, 
in  trust  to  pay  the  interest  and  dividends  to  John  Bowlls  for  life, 
then  to  Elizabeth  Legh  for  life,  and  after  the  death  of  the  survivor 
upon  similar  trusts  for  the  children,  with  the  ultimate  limitation 
for  the  survivor  of  Bowlls  and  his  wife  absolutely. 

As  to  another  sum  of  8,0002.  secured  upon  a  mortgage  for  500 
years,  *it  was  recited,  that  by  articles,  executed  in  1740,  previous  [  *9  Ves.  300  ] 
to  the  marriage,  Charles  Legh  agreed  to  settle  8,0002.  to  the 
separate  use  of  Elizabeth  Legh,  and  after  her  death  for  her 
children  at  the  age  of  twenty-one  or  marriage,  provided  she 
should  marry  with  consent ;  that  she  had  married  without  con- 
sent, and,  that  Bowlls  after  the  marriage  had  proposed '  to 
Charles  Legh  to  make  a  settlement  upon  his  wife  upon  con- 
sideration of  Legh's  giving  up  the  forfeiture,  and  securing  the 
like  sum  of  8,0002.  for  the  benefit  of  her  and  her  issue ;  and, 
that  Legh  had  paid  to  Bowlls  or  his  wife  all  the  interest  become 
due  since  the  marriage ;  and  in  pursuance  and  performance  of 
the  said  proposal,  and  in  consideration  of  the  marriage  already 
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ScHEKCK     had,  &c.  the  sum  of  *8,000Z.,  secured  upon  a  mortgage  for  500 
Leoh.      ye&rs,  was  settled  to  the  separate  use  of  Elizabeth  Legh  for  life ; 

f*9  Yes.  3011  ft^d  after  her  decease  upon  the  same  trusts  for  the  children  as 
were  declared  with  respect  to  the  other  subjects  of  the  settle- 
ment, the  sum  of  4, 5002.  and  the  produce  of  the  term  in  the  lead 
mines,  &c.,  directed  to  be  sold,  after  the  successive  interests  for 
life  in  Eowlls  and  his  wife ;  with  a  provision  for  maintenance 
out  of  the  8,000Z.,  and  the  ultimate  limitation  as  to  that  fund  to 
Charles  Legh,  his  executors,  &c. 

[  6  Ves.  464  ]  John  Rowlls  died  in  1779  ;  leaving  his  wife  surviving  him, 
who  was  his  executrix ;  and  three  sons :  John  Legh  BowUs, 
William  Peter  Legh  Eowlls,  Charles  Edward  Legh  Eowlls ;  and 
one  daughter,  Elizabeth.  John  Legh  Eowlls  and  EHzabeth 
attained  the  age  of  twenty-one  in  the  life  of  their  father ;  and 
the  latter  with  the  consent  of  her  father  married  her  first 
husband  Thomas  Brown  Calley.  William  Peter  Legh  Eowlls 
attained  the  age  of  twenty-one  in  1780 ;  and  died  in  June,  1784 ; 
leaving  Elizabeth  his  widow  and  executrix  ;  who  afterwards 
married  John  Jaques  Schenck.  Charles  Edward  Legh  Eowlls 
having  attained  twenty-one,  died  in  1795  unmarried.  John 
[  ^455  ]  Legh  Eowlls  also  died.  The  sons  had  been  dissipated  *young 
men,  living  abroad  in  distress.  Elizabeth,  the  daughter,  after 
the  death  of  her  first  husband,  having  a  very  slender  provision, 
married  Thomas  Haverfield.     *    *     * 

[  9  Ves.  301  ]  By  indentures,  dated  the  25th  of  May,  1802,  Elizabeth  Legh 
assigned  to  EUzabeth  Schenck,  her  executors,  &c.  one-fourth  of 
the  interest  and  dividends,  and  annual  produce  of  all  the  trust 
funds  as  should  arise  during  her  life,  and  also  one-fourth  of  the 
capital. 

The  bill  was  filed  by  Schenck  and  his  wife,  claiming  in  her 
right  as  the  personal  representative  of  her  former  husband 
William  Peter  Legh  Eowlls,  and  under  the  assignment  of  1802 ; 
praying,  that  they  may  be  declared  entitled  to  one-fourth  of  the 
property  settled  by  the  indenture  of  1757- 

Mr.  Romilly  and  Mr.  Hart,  for  the  plaintiffs ;  Mr.  Richards 
and  Mr.  Harvey,  for  the  defendant  Elizabeth  Legh ;  Mr, 
Hollist  for  the  representative  of  a  deceased  child : 
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It  is  now  settled  by  a  great  number  of  decisions,  that  upon     Bchxhcki 
settlements  of  this  kind  the  Court  does  not  look  with  great  strict-       leqh. 
ness  to  the  words  ;  but  considers  the  object ;  that  the  word 
**  payable  "  in  such  an  instrument  and  context  is  to  be  under- 
stood as  **  due  and  vested."    The  ground  is,  that,  the  Court, 
looking,  not  merely  to  the  words,  but  to  the  intention,  whether 
the  postponement  arises  from  the  situation  of  the  fund,  or,  of  the 
^person  to  take  it,  in  the  latter  case  only  he  will  not  be  entitled,      [  •302  ] 
unless  he  lives  to  attain  the  period  specified ;  as,  where  the 
reason  of  the  postponement  is,  that  he  will  not  want  it  before  the 
age  of  21.    An  instance  of  the  other  sort  is,  where  the  postpone- 
ment is  on  account  of  the  life-interest  of  another  person  in  the 
fund.      [They  cited  Hope  v.  Lord  Clifden,\  Emperor  y.  Rolf e, I 
Cholmondeley    v.    Meyrick^    and    Woodcock   v.    The  Duke    of 
Dorset. \\] 

Mr.  Piggott  and  Mr.  Lloyd,  for  the  defendants  Haverfield,       [  308  ] 
and    Elizabeth,    his    wife,  the    only    surviving    *child.      [  *304  J 
Mr.  Alexander  y  Mr.  W.  Agar,  and  Mr.  Wether  ell  for  other 
defendants : 

This  is  not  like  the  cases  of  Woodcock  v.  The  Duke  of  Dorset 
and  Hope  v.  Lord  Clifden.  The  time  has  not  arrived,  at  which 
it  can  be  ascertained,  whether  there  will  be  a  surviving  child. 
*  *  The  addition  of  the  words  "  assignable  "  and  "  trans-  [  306  ] 
ferable  "  to  "  payable  "  is  very  strong.  In  Hope  v.  Lord  Clifden 
the  only  word  was  "payable;"  and,  if  the  portions  did  not 
become  due,  they  were  to  sink  for  the  benefit  of  the  estate; 
which  is  very  different  from  defeating  a  right  in  a  third  person. 
All  these  cases  are  determined  on  the  ground  of  intention.  But 
that  must  always  be  taken  from  the  deed  itself;  and  this  limita- 
tion over  is  as  much  a  part  of  the  deed,  and  within  the  intention, 
as  the  provision  for  the  issue  of  the  marriage.    *    »    * 

Mr.  Romilly,  in  reply :  [  307  i 

*    *    As  in  Hope  v.  Lord  Clifden  there  is  no  limitation       [  308 1 
over  upon   the  death  of  the  children,  neither  is  there  to  a 

t  5  R.  B.  364  (6  Yes.  499).  §  3  Br.  C.  C.  253,  n. 
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ScHBNCK     stranger  in  this  case.    All  is  to  revert  in  that  event.    Indeed  in 

Vm 

Leoh.  Hope  V.  Lord  Clifden  the  real  estate  was  to  go  to  the  eldest  son ; 
and  in  that  event  he  was  to  take  the  estate  without  that  charge 
upon  it ;  and  there  was  a  contract  therefore  in  favour  of  that  son 
against  the  other  children  ;  a  distinction,  upon  which  that  case 
is  much  stronger  and  more  difficult ;  the  Court  being  under  the 
necessity  of  struggling  for  one  child  against  another ;  the  contest 
upon  that  point  in  this  case  being  only  against  a  parent ;  and 
the  question,  What  provision  was  meant  for  the  children.  In 
that  and  the  former  case  the  difficulty  of  dealing  with  the 
words  was  much  more  considerable ;  and  the  Court  thought, 
they  were  giving  effect  to  the  general  intention  against  the  direct 
words. 

1804.        rjigg  Master  of  the  Eolls: 

Feb,  6, 

The  question  in  this  case  arises  upon  the  settlement  of  1757. 

The  claim  made  by  Mrs.  Schenck  and  her  husband  is  upon 
the  proposition,  that  her  former  husband  William  Peter  Legh 
BowUs  took  at  the  age  of  21  a  vested  interest  in  one-fourth  of 
the  several  funds,  comprised  in  the  settlement,  subject  only  to 
the  life-interest  of  his  father  and  mother ;  and,  as  the  mother, 
who  survived  the  father,  has  assigned  to  Mrs.  Schenck  one- 
fourth  of  her  whole  interest,  it  is  contended  by  the  plaintiffs,  that 
they  are  entitled  to  an  immediate  transfer.    That  is  opposed  by 
the  only  surviving  child  of  the  marriage;    contending,  that 
William  Peter  Legh  Bowlls,  did  not  take  a  vested  interest; 
insisting,  first.  That  no  share  was  payable  under  the  settlement 
till  after  the  death  of  the  father  and  mother  :  2ndly,  That  all  the 
[  •309  ]      shares  were  *given  over,  in  case  no  child  was  living  at  the  death 
of  the  father  and  mother.    To  the  first  objection  the  plaintiffs 
reply,  that  the  case,  in  which  survivorship  is  to  take  place,  has 
not  happened ;  for  upon  the  true  construction  of  this  settlement 
the  shares  are  for  this  purpose  payable  at  the  age  of  21  or 
marriage;  therefore  the  share  of  William  Peter  Legh  Bowlls, 
who  attained  21,  could  not  survive  to  any  other.    As  to  the 
proviso,  notwithstanding  the  literal  import,  they  say  it  must  be 
construed  agreeably  to  the  apparent  intention  and  reason,  to 
apply  only  to  the  death  of  the  parent,  without  having  had,  or 
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leaving  any  such  child,  as  before  epoken  of,  viz.  sons  attaining  Sobekck 
21,  or  daughters,  attaining  that  age,  or  married.  Secondly,  They  Leqh. 
contend,  that  supposing  the  proviso  to  operate  according  to  the 
literal  import,  it  adds  nothing  to  Mrs.  Haverfield's  interest ;  but 
gives  only  a  contingent  interest  to  those,  to  whom  the  property 
is  given  over;  that  in  the  event  Mrs.  Legh,  who  assigned  to 
Mrs.  Schenck,  centres  in  herself  the  whole  of  that;  and 
therefore  by  the  assignment  the  plaintiff  is  entitled  to  one- 
fourth. 

Each  of  these  funds  is  by  the  deed  of  1757  made  the  subject 
of  distinct  and  separate  settlement.  But  the  material  provisions 
are  so  like,  that  they  may  all  be  comprehended  under  one  gene- 
ral description.  The  trustees  are  to  stand  possessed  of  the  first 
fund  after  the  death  of  the  wife,  who  alone  had  a  life-interest  in 
that,  and  of  the  other  funds  after  the  deaths  of  the  husband  and 
wife,  entitled  to  the  interest  for  life,  for  the  benefit  of  the  chil- 
dren, if  more  than  one,  equally  to  be  divided  among  them ;  and 
to  be  paid  to  the  sons  at  21,  to  the  daughters  at  that  age  or 
marriage :  but,  if  a  son  should  attain  21,  or  a  daughter  attain 
that  age,  or  be  married,  in  the  lives  of  the  father  and  mother, 
entitled  for  life  ^respectively,  the  shares  of  such  sons  or  daughters  [  *Sio  1 
were  not  to  be  paid,  assigned,  or  transferred,  till  their  decease ; 
and  it  was  provided,  that,  if  any  such  child  or  children  should 
die,  before  his,  her,  or  their,  shares  should  become  payable,  &c., 
the  shares  of  him,  her,  or  them,  so  dying,  &c.,  should  go  to  the 
survivors  or  survivor,  &c.  in  the  same  manner  as  their  original 
shares.  Had  the  deed  stopped  here,  after  the  decisions,  that  have 
been  made,  it  is  not  possible  to  contend,  that  the  shares  would 
not  have  been  vested  at  the  age  of  21  or  marriage.  The  words, 
''payable,  assignable  or  transferable"  have  different  senses 
according  to  the  different  clauses  of  the  settlement,  to  which 
they  refer.  With  reference  to  the  right  or  capacity  of  the  chil- 
dren the  sense  is  at  21  or  marriage.  But  then  the  enjoyment  of 
the  persons  entitled  for  life  is  not  to  be  broken  in  upon.  It  is 
therefore  provided,  that  the  right,  which  exists  for  every  other 
purpose,  shall  not  be  exercised  to  their,  detriment.  With 
reference  to  that  interest  the  sense  is,  not  till  the  death  of  the 
tenant  for  life.    But  it  is  only  with  reference  to  that  that  the 
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ScHBNCK  preceding  declaration  is  at  all  qualified;  and  aa  against  every 
Lboh.  0^6  ^^^  ^^^  tenant  for  life  the  children  have  a  right  to  say,  it 
remains  unqualified.  When  therefore  it  is  so  provided,  the 
words  must  be  taken  in  their  first  acceptation,  and  not  in  their 
restrictive  sense,  for  particular  purposes  and  persons.  Where 
the  rights  of  the  children  were  the  subject  of  consideration,  each 
child  was  declared  to  be  entitled  to  have  his  or  her  share  paid, 
assigned,  or  transferred,  at  21  or  marriage.  It  is  in  another 
clause,  with  reference  to  the  tenants  for  life,  that  the  time  is 
altered.  As  between  themselves  the  time  of  payment  must  be 
taken  to  be  unaltered. 

The  construction  upon  these  settlements  is  established  by  a 
[  •311  ]  variety  of  cases,  from  Emperor  v.  Rolfe  down  to  *Hope  v.  Lord 
Clifden;  particularly  by  Jefferies  v.  Reynous;^  in  which  the 
decree,  made  at  the  Bolls,  and  affirmed  by  Lord  Nobthington, 
was  also  affirmed  by  the  House  of  Lords.  In  that  case 
Exchequer  Annuities  were  settled  upon  the  husband  and  wife  for 
their  lives,  and  after  their  deaths  for  the  children  of  the 
marriage  in  equal  shares ;  to  be  assigned  and  made  over  to  the 
children  respectively  at  their  respective  ages  of  21  years, 
happening  after  the  death  of  the  survivor  of  the  husband  and 
wife :  if  any  attained  21  in  their  lives,  to  be  paid,  assigned,  and 
made  over,  within  three  months  after  the  death  of  the  survivor 
of  the  husband  and  wife;  unless  sooner  directed;  with  a 
proviso  for  survivorship  among  the  children,  if  any  should  die 
before  their  shares  should  be  payable,  assignable,  or  transfer- 
able ;  and  another,  that  if  there  should  be  no  child,  or  all  should 
die,  before  any  of  their  shares  should  become  payable,  assign- 
able, or  transferable,  as  aforesaid,  then  for  the  husband  and 
wife  and  the  survivor,  and  the  executors  and  administrators  of 
such  survivor.  There  was  only  one  child,  a  son ;  who  attained 
21 ;  but  died  in  the  life  of  his  mother ;  who  had  survived  her 
husband.  It  was  determined,  first  at  the  Bolls,  afterwards  by  the 
Lord  Chancellor,  ultimately  by  the  House  of  Lords,  that  the 
son's  executor,  and  not  the  mother's,  was  entitled  to  the  Exchequer 
Annuities. 

That  was  a  stronger  case  than  the  present;  supposing  the 

t  6  Br.  P.  C.  398. 
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qaestion  depended  upon  the  clauses  of  the  settlement  I  have  Scbehok 
stated;  for  the  first  declaration  as  to  payment  at  21  has  the  leoh. 
quaUfication  of  happening  after  the  death  of  the  father  and 
mother ;  and  the  question  was  not  upon  the  surviyorship  between 
the  children,  but  upon  the  limitation  oyer  to  the  parents ;  as 
against  whom  it  could  not  be  said  to  be  transferable  till  after  the 
death  of  the  suryiyor. 

Therefore  clearly  William  Peter  Legh  BowUs  upon  attaining  [  312  ] 
the  age  of  21  took  an  absolute  interest  in  his  share ;  unless  it 
was  rendered  contingent  by  the  proyiso  before  alluded  to.  The 
purport  of  this  proyiso,  as  far  as  it  is  material  to  this  case,  is, 
that  if  there  should  be  no  child  liying  at  the  death  of  Mrs.  Legh, 
the  8,0002.  shall  return  to  Charles  Legh  or  his  representatiyes ; 
and,  if  there  should  be  no  child  liying  at  the  death  of  the 
suryiyor  of  BowUs  and  his  wife,  the  second  fund,  of  4,6001.  shall 
go  to  the  husband,  and  in  the  same  eyent  the  third  fund  shall  go 
to  the  wife,  suryiyor,  his  or  her  executors,  &c.  The  contingency 
is  so  plainly  expressed,  that  there  is  great  difficulty  in  the  argu- 
ment, that  nothing  should  go  oyer  under  it.  If  there  was  anything 
equiyocal,  if  the  eyent  was  the  death  of  all  the  children,  before 
the  portions  were  payable,  I  could  so  construe  that  by  reference 
to  the  two  periods  as  to  make  it  consistent  with  the  yesting  at  21 
or  marriage.  But  here  the  contingency  is  so  plain,  that,  not- 
withstanding the  authority  of  Woodcock  y.  The  Duke  of  Dorset^  I 
doubt,  whether  I  should  be  justified  in  new-moulding  this  pro- 
yiso, so  as  to  qualify  it  in  that  manner.  The  words  in  that  case 
and  Bennett  y.  Seymour  were  different:  so  were  the  circum- 
stances as  to  the  probable  intention :  Lloyd  y.  Bird  too  is 
another  authority  against  the  supposed  construction.  But  there 
is  no  trace  of  that  case  in  the  Begister's  book.  As  to  Hope  y. 
Lord  Clifderiy  the  Lord  Chancellor,  whateyer  his  inclination 
might  haye  been,  certainly  did  not  decide,  that,  if  no  child  was 
liying  at  the  death  of  the  father,  the  representatiye  of  any 
deceased  child  could  haye  taken.  There  was  no  case  for  a 
decision  upon  that  point :  the  father  leaying  a  child ;  and  the 
Lord  Chancellor  expressly  declared,  it  was  unnecessary  to  decide 
that. 

A  distinction  is  attempted  here  between  the  8,0002.,  giyen  by 
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SoHKKCE     Charles  Legh,  and  the  other  funds  in  the  settlement  *of  1757. 

Leqh.       ^^6  ground  is,  that  he  had  in  1740  settled  one  sum  upon  Mrs. 

[  *313  ]  Legh ;  which  she  had  forfeited  by  marriage  without  consent ; 
and  notwithstanding  that  he  settled  another  sum  of  8,0002.  The 
intention  to  settle  that  just  in  the  same  manner  as  the  former 
sum  is  assumed ;  and  as  by  that  the  only  event,  in  which  it  was 
to  return  to  Charles  Legh,  was  the  event  of  no  child  attaining 
21  or  marriage,  therefore  this  proviso  ought  to  be  restrained. 
But  I  doubt,  whether  in  1757  there  is  a  sufficient  indication  of 
an  intention  to  adopt  the  provisions  of  1740.  The  only  reference 
to  it  is  by  stating  the  fact,  that  such  a  provision  was  made  and 
forfeited.  Legh  agrees  to  settle  another  sum  in  lieu  of  that; 
and  to  settle  it,  not  as  was  provided  in  the  settlement  of  1740, 
but  as  thereinafter  mentioned.  He  was  absolute  master  of  that 
sum.  He  might  settle  it,  as  he  thought  fit.  Whatever 
therefore  is  the  operation  of  the  proviso,  it  must  be  the 
same  with  respect  to  each  of  the  funds,  to  which  it  professes 
to  extend. 

But  the  assignment  to  the  plaintiff  of  the  contingent  interest 
of  the  fourth  part  renders  it  unnecessary  to  decide  either  of  the 
questions,  upon  which  I  have  been  expressing  these  doubts. 
The  right  to  make  the  assignment  is  clear.  One  of  two  events 
must  happen :  either  Mrs.  Haverfield  will  die  before  her  mother ; 
or  she  will  survive  her  mother.  If  she  dies  before  her  mother, 
no  valid  objection  can  be  raised  upon  her  part  to  the  plaintiff's 
claim,  whatever  construction  the  proviso  receives;  for,  if  by 
construing  it  against  the  letter,  and  according  to  the  alleged 
spirit,  it  was  to  be  considered  as  applying  only  to  the  event  of 
no  child  attaining  21,  then  William  Peter  Legh  BowUs  at  21 
would  have  taken  the  absolute  interest.  Upon  the  literal  con- 
struction, in  the  event  I  now  suppose,  the  whole  would  go  over 
[  *3U  ]  from  all  the  ^children ;  and  it  would  be  quite  immaterial  to  Mrs. 
Haverfield  what  Mrs.  Legh  chose  to  do.  Upon  the  other 
supposition  the  contingency  would  fail,  upon  which  alone  any- 
thing would  be  taken  from  the  children,  having  attained  21.  So 
the  plaintiff,  representing  her  former  husband,  would  be  in  the 
same  situation  as  Mrs.  Hope  in  the  case  of  Hope  v.  Lord  Clifden. 
I  do  not  see,  how  the  proviso  according  to  any  construction  can 


voL.vn.]  1804.    CH.    9  YE  SET,  814— 315.  209 

possibly  give  anything  to  Mrs.  Hayerfield.    Mrs.  Legh  might     Sobencc 
raise  the  question,  whether,  as  the  shares  of  all  the  children  are       lsoh. 
given  over,  if  all  should  die,  before  the  fund  was  payable,  the 
meaning  might  not  be,  that  the  share  of  each  child  should  go 
over.    But  all  the  claim  of  Mrs.  Haverfield  must  rest  upon  the 
clause  of  survivorship. 

In  Randall  v.  Metcalfe  j  Lord  Bathubst's  decree  was  reversed ; 
and  that  reversal  is  an  authority  for  the  decree  in  Hope  v.  Lard 
CUfden,  and  for  the  opinion  I  have  just  deUvered.  According  to 
the  letter  of  the  clause  the  stock  was  to  go  over,  if  the  daughter 
died  without  leaving  issue  ;  though  she  should  have  issue,  who 
should  die  in  her  life  above  21.  8he  had  two  children;  a 
daughter  and  a  son.  The  latter  attained  21 ;  and  survived  his 
mother.  As  the  event  of  her  death  without  leaving  issue  did 
not  happen,  the  claim  in  that  event  was  out  of  the  question. 
But  the  son,  as  against  the  representative  of  the  deceased 
daughter,  contended,  that  he  was  entitled  to  the  whole;  and 
that  was  Lord  Bathubst's  decree.  But  the  House  of  Lords 
reversed  that  decree ;  and  declared  the  appellant  in  right  of  his 
wife  entitled.  The  words  there  were  ^'if  any  die  before  21  or 
marriage."  Here  it  is  "  if  any  die  before  they  become  payable." 
But  I  have  given  my  opinion,  that  the  import  of  the  clause  is 
just  the  same  upon  Jefferies  v.  Reynous. 

Thus,  there  being  no  possible  event,  in  which  Mrs.  Haverfield       [  315  ] 
can  become  entitled  to  the  share  of  William  Peter  Legh  BowUs, 
and  no  objection  but  upon  her  part,  it  follows,  that  the  plainti£fs 
are  entitled  to  the  decree  sought  by  their  bill. 

t  3  Tomk.  p.  C.  31«. 


B.B. — ^voL.  vn. 
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1804.  CEUWTS  V.   COLMAK 

Feb^  18,  ^g  y^y^  319^325.) 

Bolli  Court,  Testatrix  bequeathed  to  her  sister  £.  for  life ;  declaring,  that  it  was 

Obant,  M.B.  her  absolute  desire*  that  she  bequeath  to  those  of  her  own  family  what 

[  319  ]  sho  1^^^  power  to  dispose  of,  provided  they  behave  well  to  her. 

B.  by  her  will  declaring,  she  meant  to  make  no  disposition  of  her 
sister^s  property,  it  was  held  a  trust  for  the  next  of  kin  of  B. 

Though  upon  bequests  to  **  relations,*'  with  a  power  of  selection,  the 
party  may  go  beyond  the  Statute  of  Distributions,  that  rule  is  adhered 
to,  whenever  the  execution  devolves  on  the  Court. 

Dorothy  Cruwys  by  her  will,  dated  the  22nd  of  August,  1767, 
after  giving  some  pecuniary  and  specific  legacies,  proceeded 
thus : 

"  And  I  make  my  only  sister  whole  and  sole  executrix  to  every 
thing  I  have  for  her  own  life  (Mrs.  Bridget  Cruwys)  and  at  her 
death  I  desire  my  nephew  Mr.  Thomas  Cruwys  may  have  my 
tapestry,  or  before,  if  she  will  think  it  right  to  give  it  him. 
And  it  is  my  absolute  desire,  that  my  sister  Mrs.  Bridget  GruwySy 
[  *320  ]  ^which  I  have  made  my  only  executrix,  bequeaths  at  her  own 
death  to  those  of  her  own  family  what  she  has  in  her  own  power 
to  dispose  of,  that  was  mine,  provided  they  behave  well  to  her 
with  decency  and  affection." 

The  testatrix  died  soon  afterwards.  Bridget  Cruwys,  by  her 
will,  dated  the  28th  of  May,  1798,  stating  the  effect  of 
the  will  of  her  sister,  and  the  state  of  her  family,  declared  her 
will  to  be  to  die  intestate  as  to  all  the  estate  and  effects  of 
her  said  sister  Dorothy  so  bequeathed  to  her,  as  aforesaid, 
and  to  make  no  disposition  whatsoever  thereof;  and  as  to 
her  own  personal  estate,  she  directed  the  payment  of  ^  her 
debts,  gave  some  legacies,  and  appointed  executors.  She  died 
in  1794. 

The  bill  was  filed  by  a  nephew,  at  the  death  of  Bridget  Cruwys 
sole  next  of  kin  both  of  her  and  her  sister,  against  the  executors 
of  Bridget  Cruwys  and  the  personal  representatives  of  de- 
ceased brothers  and  nephews ;  and,  the  accounts  and  inquiries 
having  been  directed,  the  cause  came  on  upon  the  Master's 
report;  which  stated,  who  were  the  next  of  kin  of  Dorothy 
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Cruwys  at  her  deoease,  viz.  her  brothers,  sister,  and  nephews ;      Cbuwts 
and  that  the  plaintiff  was  sole  next  of  kin  at  the  death  of     colmah. 
Bridget :  the  brothers  and  the  other  nephews  having  died  in  her 
life. 

The  cause  stood  over  at  the  desire  of  the  counsel  for  the 
defendants,  to  wait  the  decision  of  the  appeal  in  Broum  v. 
Higgs.  t 

Mr.  Richards  and  Mr,  W.  Agar,  for  the  plaintiff: 

The  will  of  Dorothy  Cruwys  imports  a  trust  for  the  *benefit  of  [  •321  ] 
the  family  of  Bridget  Cruwys;  according  to  her  discretion,  if 
she  choose  to  use  it :  otherwise  for  the  family ;  and  that  word  in 
the  event  of  no  selection  must  be  construed  ''  relations :  "  i.e. 
according  to  the  Statute  of  Distributions.  By  that  rule  the 
person,  who  was  sole  next  of  kin  at  the  death  of  Bridget,  is 
entitled.  The  objection  will  be,  that,  this  was  a  mere  naked 
power ;  and,  not  being  exercised,  the  subject  belongs  to  the  next 
of  kin  of  Dorothy :  who  are  the  plaintiff  and  the  defendants.  But 
upon  all  the  cases,  which  are  collected  in  Brown  v.  Higgs,  this  is 
a  trust.  It  is  very  difficult  to  distinguish  this  from  that  case 
and  Harding  v.  Glyn.l  The  word  "bequeaths"  shews  the 
intention  to  provide  for  objects  living  at  the  death  of  her  sister. 
The  terms  are  strongly  imperative ;  and  Bridget  could  not  by 
omitting  to  execute  give  herself  an  advantage  as  one  of  the  next 
of  kin. 

Mr.  RomiUy,  Mr.  Daniel,  Mr.  Ainge,  Mr.  Cox,  and  Mr. 
Thomson,  for  different  defendants,  representing  the  other 
next  of  kin  of  Dorothy  Cruwys  at  her  death  : 

This  is  a  mere  power  to  give  to  persons,  answering  a  particular 
description ;  and,  not  having  been  executed,  it  fails  entirely ; 
and  the  next  of  kin  of  Dorothy  are  entitled  in  respect  of 
the  intestacy.  *  *  MacUroth  v.  Bacon  §  shews,  that  no  pre-  [  322  ] 
cise  meaning  has  been  affixed  by  this  Court  to  the  word 
*^  family : "  nor  has  it  any  very  precise  signification  in  common 

t  4  B.  B.  323  (8  Ves.  661).  JoddreU's  note,  4  E.  R.  334,  338. 
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CBUWY8  language.  It  is  used  in  different  senses ;  comprehending  fre- 
CoLXAK,  quently  all  the  servants,  remote  relations,  adopted  into  the 
family,  and  living  there  some  time.  Bridget  Cruwys  might 
have  given  to  relations,  who  were  not  next  of  kin ;  as  was  done 
in  Harding  v.  Glyn.  She  was  the  only  person,  who  could  judge, 
whether  these  persons  behaved  to  her  with  decency  and 
affection. 

Mr.  Richards,  in  reply : 

This  must  be  held  a  trust,  with  a  power  of  selection.  It 
cannot  be  considered  a  mere  power.  *  *  The  word  "  rela- 
tions "  is  as  extensive  as  "  family :  "  but  in  Harding  v.  Glyn 
persons  were  held  entitled  to  take  under  the  disposition  as 
relations,  without  inquiring,  in  what  degree  they  were  related. 
The  extent  of  that  word  has  been  confined  to  next  of  kin,  only 
for  convenience ;  as  the  Court  cannot  enter  into  the  large  field, 
that  word  in  its  usual  acceptation  would  open.    *    *    * 

[  323  J       Thb  Master  of  the  Bolls  : 

To  constitute  a  valid  trust,  undoubtedly  three  circumstances 
must  concur:  sufficient  words  to  raise  it:  a  definite  subject; 
and  a  certain  or  ascertained  object.  There  is  no  doubt,  that  in 
this  instance  the  words  are  sufficiently  certain  to  raise  a  trust. 
There  is  no  question,  that  there  is  a  definite  subject.  The  doubt 
is,  whether  the  object  is  sufficiently  definite,  or  capable  of  being 
ascertained.  The  objection  is,  that  the  word  **  family  "  is  indefi- 
nite ;  that  no  meaning  has  been  yet  put  upon  it  by  any  decision ; 
that  it  is  more  vague  than  '*  relations ; "  and  therefore  the 
question  is  raised,  whether  this  Court  will  now  say,  in  the  first 
place,  that  ii  means  the  same  as  ''relations;"  and  2ndly, 
whether  they  will  adopt  the  rule,  which  has  been  adopted  upon 
l^ifts  to  relations,  &c. ;  confining  it  to  the  next  of  kin  of  the 
party.  As  this  is  a  new  question,  and  I  do  not  find,  that  it  has 
received  decision,  I  wish  a  little  to  consider  it.  At  the  same 
t^me  the  inclination  of  my  opinion  at  present  is,  that,  all 
things  considered,  this  is  not  more  indefinite  than  the  word 
*'  relations." 
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The  Master  of  the  Bolls:  Cbuwtb 

I  retain  my  first  |impres6ion  upon  this  case,  that  there  is  a  Golmak. 
sufficiently  definite  object  of  the  trust  pointed  out ;  as  the  words  J^^*^8. 
**  of  her  own  family  "  are  equivalent  to  "  of  her  own  kindred,"  or 
"her  own  relations."  The  word  "family"  may  according  to 
the  context  have  different  ^significations  in  different  wills.  It  [  *S24  1 
may  be  restrained  to  mean  only  the  children.  On  the  other 
hand,  in  Macleroth  v.  Bacan\  Lord  Alvanlby  thought,  it  might 
be  extended  to  mean  the  husband :  so  as  to  include  him  as  one 
of  the  family.  But  in  this  will  it  is  clear,  that  by  ''  those  of  her 
own  family,"  the  testatrix  means  "her  own  kindred."  We 
perfectly  understand  the  question,  of  what  family  a  man  is? 
That  is,  from  whom  is  he  descended :  to  whom  consequently  is 
he  related  ?  Those  of  the  same  family  are  related  to  each  other. 
It  is  perfectly  settled  that  a  bequest  to  "  relations  "  is  good. 
Yet  that  is  very  indefinite.  It  may  extend  in  infinitum.  In  the 
contest  about  the  founder's  kindred  All  Souls'  College  con- 
tended,  that  it  should  not  be  extended  beyond  the  tenth  degree. 
But  it  was  extended  to  the  fourteenth.  The  Court  of  Chancery 
however  in  cases  of  bequests  to  "  relations  "  has  upon  grounds 
of  convenience  adopted  the  rule  of  the  Statute  of  Distributions ; 
and  though,  where  a  power  of  selection  is  given,  the  party  may, 
according  to  Harding  v.  Glyn,  go  beyond  that  rule,  it  is  adhered 
to,  wherever  the  execution  devolves  upon  the  Court.  In  this 
case  a  difficulty  might  have  arisen,  if  Bridget  Cruwys  had 
declared,  her  own  relations  had  behaved  ill  to  her ;  and  there- 
fore she  had  resolved  not  to  give  to  them  any  part  of  the 
property.  The  question  then  would  have  been,  whether  she  was 
not  constituted  the  sole  judge  of  the  propriety  of  the  behaviour 
of  her  family ;  and,  whether  it  was  not  an  intestacy  of  Dorothy 
Cruwys ;  the  condition  failing.  But  all,  that  Bridget  has  said, 
is,  that  she  does  not  think  fit  to  exercise  her  power.  Therefore 
ihe  trust  remains  unexecuted ;  and  is  consequently  to  be  exe- 
cuted according  to  the  rule  of  the  Court ;  that  is,  in  favour  of 
the  next  of  kin  of  Bridget ;  for  the  trust  is  created  in  favour  of 
those  of  her  family.  That  makes  no  difference  in  this  case ;  for, 
according  to  Harding  v.  Glyn,  where  a  power  of  selection  is  given 

t  5E.  E.  11. 
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in  favour  of  the  testator's  own  relations,  and  that  power  is  not 
exercised,  the  property  undisposed  will  go  to  the  next  ot  kin  at 
the  death  of  the  party,  who  had  the  power.  Therefore,  even  if 
this  had  been  a  trust  for  Dorothy's  family,  it  would  have  been 
for  such  as  were  next  of  kin  at  Bridget's  death.  So  either  way 
the  plaintiff  is  entitled  to  the  whole  of  this  property. 


1804. 

I^h.  23,  24, 
26. 


Eldon,  L.C. 
[335] 


[♦336] 


ANGEL  V.   SMITH.t 

(9  Vesey,  335—340.) 

Where  a  receiver  is  in  pofisession,  an  ejectment  cannot  be  brought 
without  leave  of  the  Court. 

Contempt  to  disturh  sequestrators  in  possession.  If  the  sequestratiozk 
is  executed,  a  judgment  creditor,  though  prior,  can  only  claim  to  he 
examined  pro  interesse  stu) :  if  not  executed,  he  may  take  execution. 

This  cause  coming  on  for  further  directions,  it  appeared,  that 
an  ejectment  had  been  brought  without  leave  of  the  Court,  and 
had  nearly  proceeded  to  trial,  for  lands  in  the  possession  of  & 
receiver  under  the  appointment  of  the  Court. 

(The  Lord  Chancellor  said,  the  practice,  when  the  receiver 
was  in  possession,  was,  that  an  ejectment  should  not  be  brought 
without  leave  of  the  Court ;  and  that  in  a  former  instance  it  was 
permitted  to  go  on  under  the  circumstances,  having  gone  so  far. 
His  Lordship  ^cautioned  the  solicitor,  that  he  would  proceed  at 
his  peril.) 

Mr.  Mansfield  and  Mr.  Richards  said,  the  practice  was. 
settled,  as  stated  by  the  Lord  Chancellor  ;  and  Mr.  Richards 
mentioned  an  instance,  in  which  the  party  was  very  nearly  com- 
mitted  by  Lord  Thurlow. 


In  consequence  of  this  a  motion  was  made  the  next  day  for 
liberty  to  try  the  ejectment. 

Mr.  W.  Agar,  in  support  of  the  motion : 
This  person  claims  under  a  devise  to  the  heirs  male  of  Mr. 

t  Lane  y.  Capsey,  '91,  3  Ch.  411,  6d  L.  T.  375. 
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Angel  and  their  heirs  for  ever :  a  title  merely  at  law ;  and  he  is  Akgel 
no  party.  It  has  never  been  decided,  that,  where  a  receiver  has  Smith. 
been  appointed,  a  person,  claiming  under  a  legal  title,  not 
derived  in  the  cause,  may  not  bring  an  ejectment.  The  case  of 
a  person  claiming  by  an  adverse  title  is  quite  different  from  that 
of  a  mortgagee ;  and  the  examination  pro  interesse  suo  does  not 
apply  to  a  claim  of  the  whole.  Phipps  v.  The  Bishop  of  Bath 
and  Welis^  is  the  case  of  a  mortgagee ;  in  which  there  is  less 
reason ;  for  his  only  interest  is  a  security  for  money ;  and  the 
equity  of  redemption  is  a  valuable  interest.  But  in  this  instance 
it  is  assumed,  that  the  other  persons  have  no  interest  whatso- 
ever. 

(The  Lord  Chancellor:  It  is  clearly  a  contempt  of  this 
Court  to  disturb  sequestrators;  and  the  party  cannot  claim, 
though  by  an  *adver8e  title,  in  any  other  way  than  by  coming  [  •ss^  ] 
to  be  examined  pro  interesse  suo.  Consider  the  consequence. 
How  are  sequestrators  to  defend  their  possession  against  an 
ejectment?  The  Court  of  King's  Bench  have  decided,  that 
where  a  sequestration  is  awarded  to  collect  money  to  pay  a 
demand  in  equity,  if  it  is  not  executed,  that  is,  if  the  sequestra- 
tors do  not  take  possession,  and  a  judgment  creditor  takes  out 
execution,  notwithstanding  the  sequestration  awarded  there 
may  be  a  levy  under  the  execution;  intimating,  that  if  the  . 
sequestration  is  executed,  the  other,  though  prior,  must  come 
here.  How  can  any  of  these  parties  defend  as  landlord  ?  After 
the  tenants  have  attorned  to  the  receiver,  the  Court  is  the 
landlord.) 

Mr.  Mansfield,  Mr.  Richards,  and  Mr.  Leach,  against  the 
motion,  contended,  that  it  is  established,  that,  when  once  the 
Court  has  taken  possession  by  putting  a  receiver  upon  the  estate, 
no  person  can  disturb  that  possession  without  leave ;  and  upon 
a  very  clear  reason,  the  danger  of  collusion ;  by  which  the  very 
person,  from  whom  the  possession  had  been  taken  by  the  Court, 
might  again  get  possession.  The  consequence  also  might  be  an 
action  for  mesne  profits,  to  recover  the  very  rents  paid  by  the 

t  2  Dick.  608. 
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AiroKL  tenants  by  the  order  of  this  Court  to  its  officer ;  for  the  arga- 
Smith.  ment  is  just  as  favourable  to  that  action  as  to  an  ejectment. 
Will  the  Court  suffer  persons  to  be  placed  in  that  situation? 
What  is  the  difference  for  this  purpose  between  a  receiver  and 
sequestrators  ?  In  the  cases  of  privileged  persons  and  corpora- 
tions sequestration  is  the  process  of  course;  and  it  is  the 
ordinary  process  issuing  against  every  person,  who  stands  out 
process  to  that  extent.  The  appointment  of  a  receiver  is  not  so 
much  of  course.  But  in  either  case  the  estate  is  taken  into  the 
hands  of  the  Court,  and  is  not  to  be  disturbed ;  and  the  officer  is 
liable  to  account  to  the  Court. 

[338 J       The  Lobd  Chancellor: 

This  case  involves  a  very  considerable  question  of  practice. 
With  regard  to  a  sequestration  I  have  no  doubt ;  having  in  my 
former  practice  had  considerable  occasion  to  consider  that ;  and 
I  am  of  opmion,  that,  where  sequestrators  are  in  possession 
under  the  process  of  the  Court,  but  especially,  where  they  are  in 
possession  for  the  purpose  of  raising  a  duty,  that  is,  a  sum  de- 
creed, their  possession  is  not  to  be  disturbed,  even  by  an  adverse 
title,  without  leave;  upon  this  principle,  that  the  possession  of 
the  sequestrators  is  the  possession  of  the  Court ;  and  the  Court, 
being  competent  to  examine  the  title,  will  not  permit  itself  to  be 
made  a  suitor  in  a  court  of  law;  but  will  itself  examine  the  title : 
and  the  mode  is  by  permitting  the  party  to  come  in  to  be 
examined  pro  interesse  suo :  the  practice  being  to  go  before  the 
Master,  to  state  his  title;  and  there  is  the  judgment  of  the 
Master,  and  afterwards,  if  necessary,  of  the  Court,  upon  it.  On 
the  other  hand,  there  is  obvious  convenience  and  justice,  where 
the  question  to  be  tried  is  pure  matter  of  title,  that  can  be  tried 
in  ejectment,  in  saying,  the  mode  of  examining  him  pro  interesse 
suo  should  be  by  giving  leave  to  bring  an  ejectment :  the  Court 
taking  care  to  protect  the  possession  by  giving  proper  directions ; 
and  that  case  has  gone  upon  this ;  that  it  would  be  the  easiest 
thing  for  the  very  party,  from  whom  the  possession  was  taken 
at  the  instance  of  the  plaintiff  by  the  sequestration,  to  harass 
the  sequestrator,  so  as  to  make  it  impossible  for  the  Court  to 
execute  its  duty ;  for  if  the  Court  does  not  take  upon  itself  to 
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examine  the  title  of  the  plaintiff,  many  nominal  plaintiffs  may      Anoel 
be  set  up.  Smith. 

As  to  receivers,  I  am  very  sure,  though  I  cannot  refer  to  the 
case,  that  the  same  rule  has  obtained,  wherever  a  receiver  has 
been  put  upon  the  estate.  I  am  also  very  *confident,  that  I  have  [  •^so  ] 
heard  that  motion  for  leave  to  bring  an  ejectment  against  the 
receiver  more  than  once,  since  1  have  sat  here.  The  Begister 
also  apprehends,  such  motions  have  been  made.  There  may  be 
inconvenience  in  that :  but  the  inconvenience  the  other  way  is 
enormous.  If  it  is  necessary  to  ask  leave,  the  Court  must  have 
credit  for  never  refusing  it,  where  it  ought  to  be  granted ;  and, 
if  so,  very  great  purposes  of  convenience  may  be  answered  by 
putting  the  party  to  ask  it.  In  a  case  of  pedigree  an  ejectment 
is  the  best  mode  of  establishing,  if  I  may  so  express  it,  the 
interesse  mum.  It  is  not  to  be  understood,  that,  because  there 
have  been  instances  of  forged  tomb-stones  and  false  registers, 
an  ejectment  will  not  be  permitted  in  any  case.  The  Court 
certainly  would  not  require  a  man  to  disclose  all  his  evidence  in 
the  Master's  office.    That  would  be  a  very  oppressive  mode. 

The  motion  was  renewed;    and  it  was  insisted,   that    the      Feh.2h, 
possession  of  the  receiver  was  to  be  considered  as  the  possession 
of  the  party,  not  of  the  Court. 

(The  Lord  Chancellor  asked  Mr.  Stanley ^  whether  he  had 
not  often  moved  for  liberty  to  bring  an  ejectment  against  a 
receiver ;  who  answered,  that  he  had ;  and  also  against  seques- 
trators ;  and  that  in  a  very  late  proceeding  upon  sequestration 
the  Court  directed,  that  the  party  should  go  before  the  Master, 
to  be  examined  pro  interesse  suo;  and  witnesses  to  be  examined 
before  the  Master  and  upon  commission.) 

The  Lord  Chancellor: 

Suppose  a  bill  filed  by  bond  creditors  for  administration  of 
personal  estate  and  legal  and  equitable  assets,  the  ^tenant  for  life,      [  *340  ] 
or  the  tenant  in  fee,  though  representing  the  whole  value,  may 
not  have  an  interest  worth  anything,  after  the  debts  are  paid. 
When  you  come  to  raise  the  demand,  which  the  decree  makes  a 


218 


1804.    CR    9  VESEY,  840. 


[r.b. 


Akoel 

V, 

Smith. 


duty,  there  the  Court  says,  and,  I  understand,  the  courts  of  law 
have  admitted  it  lately,  that,  when  sequestrators  are  once  in 
possession,  that  will  protect  the  sheriff,  returning,  that  he  can  do 
no  act.  If  the  Court  will  permit  its  decree  to  be  disturbed  by 
persons  having,  or  pretending,  title,  nothing  could  be  more  easy 
than  to  prevent  the  execution  of  the  decree.  It  will  permit  it, 
wherever  there  is  a  legal  right  to  disturb  it :  but  it  will  examine 
that  right.  The  only  question  is,  whether  the  Court,  having 
taken  possession,  should  not  be  informed,  whether  it  is  a  proper 
case ;  and  I  desire  it  to  be  considered,  as  my  opinion,  that  an 
ejectment  cannot  be  brought  without  leave  of  the  Court,  where 
there  is  a  receiver. 


1804. 
Ihb,  29. 


Sldon,  L.C. 

[347] 


[  ♦848  ] 


THE  CITY  OF  BEENE  IN  SWITZERLAND  r. 
THE  BANK  OF  ENGLAND.f 

(9  Vesey,  347—548.) 

A  judicial  Court  cannot  take  notice  of  a  foreign  Qoyemment,  not 
acknowledged  by  the  Gbyemment  of  tlie  country  in  which  that  Court 
sits ;  and  tiie  fact  of  acknowledgment  is  matter  of  public  notoriety. 

Ms,  ROMILLT,  for  the  plaintiff,  on  behalf  of  himself  and  the 
other  members  of  the  Common  Comicil  Chamber  of  the  city  of 
Berne  in  Switzerland,  and  the  ^burghers  and  citizens  of  that  city, 
moved,  that  the  Governor  and  Company  of  the  Bank  of  England 
and  the  South  Sea  Company  may  be  restrained  from  permitting 
a  transfer  of,  and  the  trustees  from  transferring,  certain  funds, 
standing  in  their  names  under  a  purchase  by  the  old  government 
of  Berne  before  the  revolution. 

Mr,  Piggott  and  Mr.  Wooddeson,  for  the  Bank  of  England, 
and  Mr.  Mansfield  and  Mr.  Steele,  for  the  trustees,  opposed  the 
motion ;  on  the  ground,  that  the  existing  government  of  Switzer- 
land, not  being  acknowledged  by  the  government  of  this  country, 
could  not  be  noticed  by  the  Court. 

The  Lord  Chancellor  would  not  make  the  order ;  observing, 

t  BfpuUic  of  Peru  v.  DreyfM  Brothers  cfe  Co.  (1888)  38  Ch.  D.  348,  57  L.  J. 
Ch.  536,  58  L.  T.  433. 
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that  he  was  much  stmck  with  the  objection ;  and  it  was  ex-  Thk  Citt  or 
tremely  difficult  to  say,  a  judicial  Court  can  take  notice  of  a  «. 

government  never  authorized  by  the  government  of  the  country  ^e^ql^?' 
in  which  that  Court  sits ;  and,  whether  the  foreign  government 
is  recognized,  or  not,  is  matter  of  public  notoriety.! 


FOWXE  V.  FREEMAKJ  i804. 

(9  Vesey,  351—355.)  ^^  ^• 

An  agreement  in  writing  for  the  sale  of  an  estate  binding ;  though    Jiolls  Court, 
signed  only  by  the  vendor ;  and  followed  by  a  direction  to  his  attorney  Grant,  M.R. 
to  prepare  a  proper  agreement  for  both  parties  to  sign.  P  »..  -. 

Decrees  founded  upon  letters,  not  intended  at  the  time  to  be  a  com- 
plete, final,  agreement. 

Thb  defendant  having  advertised  a  freehold  estate  for  sale, 
the  plaintiff  wrote  to  him;  offering  27,500/.  which  produced 
a  letter  from  the  defendant,  dated  the  1st  of  March,  1808 ; 
stating,  that,  provided  the  plaintiff  would  agree  with  the  tenant 
as  to  the  terms,  upon  which  he  should  quit,  the  defendant  would 
accept  the  offer,  and  would  close  his  agreement  with  the  plaintiff, 
notwithstanding  any  more  advantageous  offer  in  the  interim  ; 
and  that  the  defendant  would  come  upon  the  spot  with  *his  [  *3:>2  ] 
attorney  to  draw  up  the  agreement  properly  any  day  after  that, 
which  the  plaintiff  would  appoint. 

The  plaintiff  and  the  tenant  not  coming  to  terms,  a  meeting 
afterwards  took  place  between  the  plaintiff  and  defendant,  at 
which  after  some  negotiation  the  defendant  wrote  and  signed  a 
paper  as  follows : 

"  March  12th,  1803.  I  agree  to  sell  to  Mr.  Fowle  my  estate, 
tithes  and  manor  at  Chute  Lodge,  together  with  the  woods, 
trees,  and  fixtures,  (except  Cadley  Cottage),  for  the  sum  of 
27,000i.  upon  the  following  conditions." 

t  So  the  Court  refused  to  act  in  a  country ;  1823,  4. 

suit  instituted  by  persons  represent-  X  Beres/ord  y.  BaUhyany,  W.  N. 

ing   themselyee   as   the  Colombian  (1882)  p.   171  ;    Jloeeiter   v.    Miller 

GoTemment;  which  was  not  recog-  (1878)  3  App.  Ca.  1124,  1138. 
nized   by  the  goyemment  of  this 
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FowLB  Then  followed  the  conditions  in  favour  of  Mr.  Cooke,  the 

Fbebman.  tenant.  This  paper  was  not  signed  by  the  plaintiff.  It  was 
signed  by  the  defendant ;  who  in  the  same  paper  subjoined  a 
letter  to  his  solicitor ;  desiring  him  to  prepare  a  proper  agree- 
ment for  Mr.  Fowle  and  him  to  sign, .  and  to  deliver  to  the 
bearer  an  abstract  of  his  title-deeds. 

The  defendant  afterwards  refusing  to  complete  the  purchase, 
and  countermanding  his  direction  to  the  solicitor,  the  bill  was 
filed  ;  praying  a  specific  performance. 

The  defendant  resisted  the  performance  ;  first,  on  the  ground, 
that  the  memorandum  and  letter  were  signed  by  him,  not  as  an 
agreement  for  the  sale,  but  merely  as  instructions  for  such  agree- 
ment :  the  plaintiff  not  having  signed  the  memorandum,  nor  done 
any  other  act  on  his  part  to  bind  himself.  The  second  ground 
was,  that  the  memorandum  was  signed  by  him  under  the  effect  of 
the  misrepresentation  of  the  plaintiff  as  to  Cooke's  claims. 

[  353  ]  Mr.  Romilly^  for  the  plaintiff,  contended  upon  the  Statute  of 

Frauds,  that,  if  the  agreement  was  signed  by  the  party  to  be 
bound,  it  would  do ;  according  to  Coleman  v.  Duck  A 

Mr.  Alexander  and  Mr.  Stanley,  for  the  defendants : 

Independent  of  the  misrepresentation,  there  is  no  agreement 
in  this  case.  Upon  all  the  circumstances  the  defendant  never 
meant  to  be  bound  alone ;  nor,  till  an  agreement  should  be 
signed  by  both  parties,  according  to  the  directions  at  the  bottom 
of  this  paper.  He  never  meant  this  to  be  delivered  as  an  agree- 
ment. It  is  clear  from  the  letter,  he  meant  to  have  an  agree- 
ment binding  on  both  parties,  and  to  have  the  aid  of  his 
solicitor.  This  is  no  more  an  agreement  than  the  paper  in 
Mathews  v.  Warnerl  was  a  will.  Primd  facie  it  is  not  to  be 
taken,  that  a  man  means  to  bind  himself;  leaving  the  other 
party  at  liberty ;  and  circumstances,  shewing  that  the  paper  was 
only  a  plan,  are  strong  to  shew,  he  did  not  mean  to  bind  him- 
self. He  had  a  right  to  introduce  many  stipulations ;  but  ac- 
cording to  the  plaintiff's  argument  he  could  not  have  added  any 
thing ;  or  made  even  the  slightest  variation.    If  this  paper  was 

t  5  Yin.  527.  t  4  K.  K.  192  (4  Ves.  186). 
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to  be  a  binding  agreement,  why  did  not  the  plaintiff,  who  was      Fowls 
present,  sign  it:  why  did  it  remain  as  a  mere  paper  of  in-    fbeemak. 
stmctions  in  the  defendant's  possession  ? 

Mr,  Romilly,  in  reply  : 

This  Court  will  decree  a  specific  performance,  though  there  is 
no  agreement  in  writing ;  if  there  is  evidence  in  writing,  con- 
taining all  the  terms  of  the  agreement :  in  the  case  even  of  a 
mere  letter  to  an  agent,  saying,  he  had  agreed  to  sell  the  estate. 
If  this  does  not  bind,  ^innumerable  decisions  upon  letters,  by  [  ^334  ] 
which  the  parties  did  not  mean  to  be  bound,  as  agreements, 
must  be  set  aside. 

The  Master  of  the  Bolls  : 

The  objections  made  by  the  defendant  are,  Ist,  that  there  is 
no  agreement  binding  the  parties ;  2ndly,  that  supposing  there 
is  a  binding  agreement,  the  defendant  is  not  to  perform  it ; 
because  a  term  was  omitted,  which  he  would  have  inserted  but 
for  the  misrepresentation  of  the  plaintiff.  As  to  the  first 
objection,  it  is  clear,  that  early  in  the  negociation  they  had 
agreed  upon  all  but  the  terms,  to  which  the  tenant  was  to  be  en- 
titled from  the  purchaser.  The  price  was  agreed  upon.  A 
meeting  took  place,  in  order  to  settle  those  terms;  the  only 
thing  remaining :  that  is,  for  the  purpose  of  settling  the  agree- 
ment. At  that  meeting  the  terms  are  settled :  and,  if  there  is 
no  objection  upon  the  Statute  of  Frauds,  what  passed  would 
have  amounted  to  an  agreement.  Then  the  terms  are  reduced 
to  writing.  The  whole  was  copied  out  fairly  by  the  defendant, 
and  he  signs  it.  There  is  no  doubt,  it  was  a  complete  agree- 
ment so  far.  The  question  is,  whether  the  whole  effect  of  it  is 
suspended  by  adding  to  it  a  letter  to  his  attorney ;  desiring  him 
to  prepare  a  more  formal  instrument.  It  is  impossible,  that 
letter  could  have  such  an  effect.  If  it  had,  though  that  formal 
agreement  had  been  prepared,  he  would  not  have  been  obliged 
to  sign  it.  He  might  have  sold  the  estate  the  next  day  for  a 
higher  price.  At  least  it  amounts  to  this ;  that,  if  prepared,  he 
should  execute  that  more  formal  agreement.  The  attorney  could 
not  introduce  the  least  variation  by  his   direction.    He  had 


£22 


1804.    CH.    9  VESEY,  354—356. 


[b.b. 


FOWLE 

r. 
Fbesuak. 

£  ♦ass  ] 


bonnd  himself  so  far,  that  these  should  be  the  terms  intro- 
duced ;  just  like  a  letter,  intended  to  be  carried  into  execu* 
tion  by  a  more  formal  agreement :  but  he  repents ;  *he  is 
bound  by  his  letter,  by  his  proposal.  There  have  been  decrees, 
founded  merely  upon  letters,  proposals,  never  intended  at  the 
time  to  be  a  complete,  final,  agreement.  It  might  as  well  be 
contended,  that,  if  there  was  a  reference  to  deeds,  to  be  formally 
executed,  there  is  no  agreement ;  but  that  is  to  be  by  the  deed. 

Upon  the  other  point  the  Master  of  the  Eolls  declared  his 
opinion  upon  the  evidence,  that  the  charge  of  misrepresentation 
was  not  made  out. 

The  cause  ended  in  a  reference  to  the  Master,  to  see,  whether 
a  good  title  could  be  made. 


1804. 
March  13. 


Rolli  Court, 
Okant,  M.B. 

[360] 


r  •aei  ] 


FEYEE  V.  MOEEIS.t 

(9  Vesey,  360—363.) 

Specific  legacy  of  money  due  on  a  note,  received  afterwards  by  the 
testatrix,  and  paid  to  a  banker,  with  whom  she  had  no  other  money; 
where,  except  10^.  which  she  drew  out,  it  remained  at  her  death. 

An  ademption. 

Eleanor  Ivanson  by  her  will,  dated  the  2l8t  of  February, 
1800,  made  among  others  the  following  bequest : 

'^  I  give  and  bequeath  unto  Charles  Phillott  all  such  sum  and 
sums  of  money  as  my  executors  may  after  my  death  receive  on 
the  interest  note  of  400Z.  given  *to  me  by  Messrs.  Gross  &  Co. 
bankrupts,  Bath,  either  as  a  dividend  under  their  commission  in 
part  thereof,  or  which  they  my  executors  may  receive  from  the 
representatives  of  the  late  James  Cross,  deceased,  or  otherwise, 
in  respect  of  such  note,  in  trust  for  all  and  every  the  children  of 
the  said  Elizabeth  Fryer  that  shall  live  to  attain  the  age  of  21 
years,  equally  to  be  divided  between  them." 

The  testatrix  died  on  the  26th  of  May,  1800.  On  the  28th  of 
April  preceding  the  sum  of  885Z.  18^.,  remaining  due  on  the 
note,  was  paid  to  her ;  and  was  paid  by  her  into  the  hands  of 
Messrs.  Clement  and  Tugwell,  bankers  in  Bath ;  in  whose  hands 

t  Jtnkin$  v.  J(me9  (1886)  L.  E,  2  Eq.  323,  327. 
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she  had  no  other  money ;  but  on  the  12th  of  May  she  drew  the  sum       Fbtsb 
of  101.  188. ;  leaving  in^their  hands  at  her  death  the  sum  of  8751.      Mob'bib. 

The  bill  was  filed  by  the  infant  children  of  Elizabeth  Fryer 
against  the  executors,  to  have  the  money  received  on  the  note 
secured  for  their  benefit ;  and  the  question  was,  Whether  under 
the  circumstances  the  legacy  was  adeemed  ? 

The  bill  charged,  that  the  payment  was  made  without  any 
demand  by  the  testatrix ;  that  she  did  not  blend  the  money  so 
received  with  her  general  estate,  or  with  any  other  money ;  but 
kept  it,  except  the  sum  of  lOL  18«.,  separate  and  apart  from  all 
the  money  she  had ;  and  that  she  had  no  expectation,  that  the 
money  would  have  been  paid  in  her  life. 

The  answer  stated,  that  some  considerable  time  before  the 
testatrix's  death  she  did  take  legal  steps  to  recover  her  debt ; 
and  also  proved  her  debt  before  the  Master  in  a  cause,  instituted 
by  some  of  the  creditors  of  the  bankrupts.  They  admitted,  there 
was  no  other  property  of  *the  testatrix  at  the  time  of  the  pay-  [  ♦362  ] 
ment,  or  at  her  death,  in  the  hands  of  Clement  and  Tugwell. 

Mr.  RichardB  and  Mr.  RoupeU,  for  the  plaintiffs : 

The  testatrix  did  not  mix  this  money  with  her  own;  but 
deposited  it  with  particular  persons ;  taking  out  of  it  only  10/. 
18«.  So  far  certainly  there  is  an  ademption.  *  *  This 
legacy  is  given,  not  as  a  debt,  but  as  a  sum  of  money,  not 
exactly  specified.  According  to  what  Sir  Thomas  Clarke  says  in 
Hambling  v.  Lister,  \  the  intention  is  to  govern  upon  this  subject. 
Even  against  the  fact  of  receiving  the  money  circumstances  may 
shew  the  intention  not  to  adeem.  Ashbumer  v.  M*Guire,l 
Partridge  v.  Partridge ;  §  where  the  testator  laid  out  the  money 
in  other  stock. 

Mr.  Ramilly,  for  the  defendant  the  executor : 

This  point  is  fully  settled  by  Ashbumer  v.  M'Guire,  and  the 
late  cases.  The  old  authorities  proceeded  upon  the  ground  of 
intention  to  adeem  ;  and  then  certainly  it  was  material  to  ascer- 
tain, whether  the  money  was  called  in,  *or  not.  But  that  dis-  [  •363  l 
tinction,  which  was  last  attempted  in  The  Attorney-General  v. 
t  Amb.  401.  X  2  Br.  C.  C.  108.  §  For.  226. 
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Parkin,  j:  has  been  long  exploded ;  particularly  in  Ashbumer  v. 
M'Guire ;  and  the  ground  upon  which  the  Court  now  proceeds, 
is,  that  the  thing  is  gone. 

The  Master  of  the  Bolls  : 

It  does  not  appear,  whether  these  persons  were  her  own 
ordinary  bankers.  This  is  not,  as  it  is  put  in  Swinburne,  laying 
it  up,  and  safely  keeping  it  for  the  legatory ;  but  merely  paying 
it  to  these  persons.  It  is  impossible  to  support  this  as  a  subsist- 
ing bequest.  The  principle  of  ademption  by  receiving  the  thing 
given  is  certainly,  that  the  thing  given  no  longer  exists ;  for,  if 
after  the  receipt  of  it  it  could  be  demanded,  that  would  be  con- 
verting it  into  a  pecuniary,  instead  of  a  specific,  legacy.  It  is 
said,  this  is  pecuniary ;  as  it  is  a  bequest  of  the  money  to  be 
received.  But  that  is  the  case  of  every  bequest  of  a  debt.  If 
any  thing  could  be  made  of  the  circumstance  of  placing  the 
money  with  these  bankers,  it  is  counterbalanced  by  the  other 
circumstance,  that  she  drew  out  a  part  of  that  money.  That  is 
treating  it  as  her  own.  If  she  meant  to  appropriate  it,  and  con- 
sider it  as  a  legacy  still  standing,  and  binding  upon  her  estate, 
she  ought  not  to  have  touched  it.  This  is  not  so  much  to  be 
considered  a  partial  ademption,  as  evidence  of  her  having 
deposited  it  there,  to  be  at  her  own  command. 

The  biU  teas  dismissed. 


1804. 
March  15,  16. 

Eldok,  L.C. 
[364] 


YOUNG  V.  WALTEE.J 

(9  Veeey,  364—367.) 

Though,  if  an  arbitrator,  usder  a  general  reference,  meaning  to 
decide  according  to  law,  mistakes,  the  Court  will  set  that  right,  yet,  if 
the  parties  choose  to  refer  matters  of  law,  meaning  to  haye  the  judgment 
of  the  arbitrator  upon  them,  instead  of  that  of  the  Court,  the  award, 
though  not  agreeable  to  law,  cannot  be  therefore  impeached. 

Admission  of  assets  by  mistake  a  clear  subject  of  the  jurisdiction  of 
an  arbitrator  under  a  general  reference. 

Under  a  general  reference  to  Mr.  Cox  of  all  matters  in  dispute, 
an  award  was  made  for  a  transfer  of  stock  and  payment  of  cash 

t  Amb.  666.  pany  v.  Kirk  (1887)  12  Ap.  Ca.  73», 

X  East  and  West  India  Dock  Com-      57  L.  J.  Q.  B.  295,  58  L.  T.  158. 


TOL.  vn.]  1804.    CH.    9  VESET,  364—366.  225 


o 


out  of  Court.    No  application  was  made  to  set  aside  the  award :     Vouna 
l>at  a  motion  was  made  for  an  injunction,  to  prevent  the  execu-     waltbk. 
tion  of  it ;  on  the  ground  of  mistake  by  the  arbitrator. 

Mr.  Richards  and  Mr.  Martin,  for  the  plaintiffs : 

In  support  of  the  motion  insisted,  that  where  all  matters  in 
difference  are  submitted  to  an  arbitrator,  the  party  has  a  right  to 
complain  of  any  mistake  in  point  of  law ;  as  there  was  in  this 
Award :  1st,  the  arbitrator  having  taken  the  account,  notwith- 
standing an  admission  of  assets,  upon  the  allegation,  that  such 
admission  was  erroneously  made  :  2ndly,  upon  a  question  as  to 
a  right  of  renewal,  claimed  by  the  plaintiffs  for  their  own  benefit ; 
the  arbitrator  having  given  the  benefit  of  it  also  to  other  persons, 
interested  with  them  in  the  old  lease.  Upon  the  first  point  it 
was  contended,  that  the  arbitrator  was  clearly  wrong ;  for  the 
Court  could  not  after  the  admission  of  assets  have  permitted  the 
Account  to  be  taken.    *    *    * 

Mr.    Mansfieldf   Mr.    RomiUy,   and  Mr.  Stanley,   for  the 
defendants : 

Resisted  the  motion ;  as  the  arbitrator  had  every  thing  before 
him,  and  paid  great  attention  to  it ;   observing,  that  if  awards 
could  be  impeached  in  this  *way,  it  would  wholly  prevent  the      [  *363  j 
frequent  reference  to  a  gentleman  of  the  bar  in  cases  comprising 
questions  of  law  mixed  with  fact. 

Thb  Lord  Chancbllob  : 

The  Court  of  King's  Bench  have  lately  t  quarrelled  with  a 
decision  of  Lord  Bobslyn,  followed  by  me,  upon  this  point.  I 
confess,  I  think  those  decisions  right.  If  there  is  a  question  of 
law,  and  the  parties  choose  to  refer  that  to  the  decision  of  an 
arbitrator,  instead  of  the  Court,  why  may  not  he  take  all  moral 
considerations  into  his  judgment  ?  If  they  refer  to  a  person,  to 
decide  all  matters  in  difference  according  to  law,  and  he  means 
to  decide  according  to  law,  and  mistakes,  the  Court  will  set  that 
right.  But  if  a  distinct  question  of  law,  and  nothing  else,  is 
referred,  as  there  was  in  the  case  before  Lord  Bosslyn,  and  the 

t  Keni  y.  ElMlob,  6  B.  B.  520  (3  East,  18). 
B.B« — ^VOL.  vn.  Q 
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parties  choose  to  say,  they  will  not  take  the  decision  of  the 
Court,  but  will  take  whatever  an  arbitrator  shall  say  is  the  law 
between  them,  why  may  they  not  so  agree  ? 

An  arbitrator,  to  whom  matters  are  referred  in  the  way 
they  are  in  this  instance,  may  take  the  account,  notwithstanding 
such  an  admission  of  assets ;  for  it  is  within  the  jurisdiction  of 
the  Court  itself  to  permit  the  party  upon  a  strong  and  clear  case 
to  do  so  in  such  manner  as  the  nature  of  that  case,  strongly  and 
clearly  made  out,  will  justify ;  and  the  particular  case,  referred 
to,  is  no  objection  to  that.  Nothing  is  more  clearly  within  the 
power  of  an  arbitrator,  than  whether  there  is  in  fact  in  the 
answer  such  a  mistake  as  he  should  relieve  against :  *that  is,  to 
do  what  with  justice  ought  to  be  done.  If  it  is  stated  as  clear ^ 
that  the  right  of  renewal  was  in  the  plaintififis,  and  it  is  not 
given  to  them,  that  brings  it  to  the  point,  upon  which  the  case 
in  the  Court  of  King's  Bench  goes,  viz.  whether  if  the  arbitrator 
is  mistaken  in  law,  (perhaps  with  all  the  -qualification,  which 
upon  precedent  ought  to  be  given  to  that  expression)  the  award 
is  to  be  set  right  in  that.  Lord  Bossltn  thought,  and  very 
rightly  in  my  opinion,  that,  if  the  parties  mean  by  the  reference 
to  say,  that  A.'a  law  shall  be  ihe  law  between  them,  they  are 
competent  so  to  agree*  Here  every  thing  almost,  that  could  be 
referred,  was  matter  of  law.  If  upon  such  a  reference,  the  arbi* 
trator  chosen,  as  being  supposed  abundantly  competent  to  decide 
in  matter  of  law,  the  award  is  to  be  questioned  in  this  way,  the 
decision  amounts  to  nothing ;  and  very  little  progress  would  be 
made  towards  the  end  of  suits.  The  question  is,  whether  by  the 
reference  to  arbitration  they  mean  to  make  the  arbitrator  pro 
hdc  vice  the  Law-giver  between  them.  Before  I  decide  thia 
motion,  I  wish  to  look  at  the  case  in  the  Court  of  King's  Bench. 


AfareJi  16. 


Thb  Lord  Chancellor  : 

The  case  in  the  Court  of  King's  Bench  does  not  clash  with 
what  passed  yesterday.  Mr.  Justice  Grose  puts  it  upon  a  prin- 
ciple, which  I  think  clearly  right ;  that  the  arbitrator  meant  to 
determine  according  to  law;  and  was  mistaken.  Mr.  Justice 
Lawrence  also  says,  that  from  his  reasons  it  clearly  appears, 
that  he  has  mistaken  the  law,  u;on  which  he  meant  to  proceed. 
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They  onderstood  the  arbitrator  as  stating  upon  the  face  of  the  Youno 
award,  that,  if  his  award  is  not  according  to  law,  he  does  not  waltkb. 
mean  it  shall  be  his  award. 

As  to  the  question  upon  the  admission  of  assets,  I  think,  it  [  867  ] 
was  clearly  within  the  arbitration.  The  question  upon  the  right 
to  renewal  was  rightly  decided ;  and  as  to  the  last  point,  the 
arbitrator  meant  to  take  the  account  upon  the  foot  of  the  report ; 
and  that  was  within  his  authority  ;  and  I  think,  the  intention  of 
these  parties  was  to  leave  all  these  matters  to  the  final  decision 
of  Mr.  Cox. 

Therefore  make  the  order  for  the  transfer  of  stock,  and  the 
cash  to  be  paid  out  of  Court. 

Afterwards,  upon  the  12th  of  December,  1804,  the  Lord 
CHANCBLiiOR  incidentally  took  an  opportunity  of  noticing  this 
point ;  observing,  that  the  decision  of  this  Court  did  not  appear 
to  be  understood  by  those,  who  cited  it;  and  repeating  his 
opinion,  that,  if  questions  of  right  and  fact  are  referred  to  arbi- 
tration, the  arbitrator  is  bound  to  decide  according  to  law  :  but, 
if  parties  choose  to  refer  a  dry,  naked,  question  of  law  to  a  man, 
as  their  mutoal  friend,  to  decide  that  question  between  them, 
instead  of  having  the  decision  of  a  court  of  justice  upon  it,  they 
are  at  liberty  to  do  so ;  and  this  Court  will  not  interfere. 


EICH  V.  COCKELL.t  1802. 

KICH  V.  HULL.  J^ov.9,u. 

.    „  .  1804. 

(9  Veeey,  369-381.)  j^rr*  17,  ly. 

Gift  by  a  feme  covert  of  her  separate  property  to  her  husband  not 
inferred  without  dear  evidence :   nor  on  the  other  hand  against  the    ^1*1^^'  ^'  * 
husband  a  gift  to  her  separate  use.  [  869  ] 

Husband  a  trustee  for  the  separate  use  of  his  wife,  of  a  legacy  to  her 
separate  use  received  by  him. 

Kezia  CiiAKK  by  her  will,  dated  the  24th  of  November,  1781, 
bequeathed  to  Edward  Jefferys  and  John  Ford  the  sum  of  600Z. 
her  capital  stock  in  the  3  per  cent.  Consolidated  Bank  Annuities, 
in  trust  to  pay,  transfer,  and  dispose  of,  the  same  and  every  part 

t  Edipard  v.  Cheyne  (1888)  13  App.  Ca,  385,  389 ;  Be  Blake  (1889)  60  L.  T.  664. 
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[870  ] 


thereof,  and  also  of  the  dividends,  interest,  or  proceeds,  thereof, 
for  the  sole  and  separate  use,  benefit,  and  behoof,  of  her  daughter 
Ann,  the  wife  of  William  Gockell,  as  she  should  direct  or  appoint; 
and  that  her  receipt,  direction,  or  appointment  should,  notwith- 
standing her  coverture,  be  a  sufficient  discharge  to  her  said 
trustees  in  the  payment  or  disposal  thereof,  and  every  part 
thereof,  according  to  her  free  will  and  pleasure ;  and  the  testa- 
trix appointed  Jefferys  sole  executor ;  and  gave  the  sum  of  52.  Ss. 
to  William  Gockell. 

Jefferys  having  renounced,  and  the  other  trustee  refusing  to 
act,  John  Clark,  the  son  of  the  testatrix,  administered  ;  and  he, 
in  1786,  transferred  the  600Z.  stock  to  William  Gockell. 

John  Ford  by  his  will,  dated  the  22nd  of  April,  1788, 
bequeathed  the  sum  of  500/.  to  Ann,  the  wife  of  William  Gockell, 
and  20/.  to  William  Gockell.  That  legacy  of  500/.  was  remitted 
to  Mrs.  Gockell  by  the  executors ;  and  was  lent  by  her  to  the 
plaintiff  upon  his  bond.  In  1796  he  became  a  bankrupt ;  and 
Gockell  and  his  wife  proved  the  debt  in  her  right  under  the 
commission. 

Ann  Gockell  by  her  will,  dated  the  7th  of  April,  1787,  reciting, 
that  she  had  some  private  property  of  her  own,  independent  of 
her  husband,  declared,  that  she  thought  proper  to  dispose  of  the 
same  by  that  her  will  in  manner  following ;  and,  first,  she  gave 
and  bequeathed  to  the  plaintiff  ''  the  sum  of  400/.  stock,  which  I 
have  in  the  S  per  cent.  Gonsol.  Bank  Annuities,  together  with  my 
diamond  clustered  ring ; "  and  after  some  small  legacies  she 
gave  William  Gockell  all  the  residue  of  her  goods,  &c. ;  and 
appointed  him  and  the  plaintiff  executors. 

By  a  codicil,  dated  the  20th  of  March,  1794,  reciting  her  will, 
and  declaring  her  full  approbation  of  it,  and  that  she  had 
received  a  legacy  of  500/.  from  John  Ford,  she  gave  and  be- 
queathed the  said  500/.  in  manner  following :  to  her  brother 
John  Glark  50/. ;  to  her  husband  250/. ;  and  to  the  plaintiff  200/. 

The  plaintiff  having  obtained  his  certificate  previously  to  the 
death  of  Mrs.  Gockell,  and  his  separate  creditors  having  received 
under  the  commission  20«.  in  the  pound,  and  among  the  rest 
William  Gockell  having  received  the  full  amount  of  the  debt 
proved  by  him,  the  bill  was  filed  against  him,  praying  a  transfer 
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of  the  400{.  Bank  Annuities,  payment  of  the  legacy  of  2002.  and        Rich 
delivery  of  the  ring.  CJockbll. 

The  defendant  not  having  proved  the  will  of  his  wife,  the        rich 
plaintiff  applied  for  administration  with  the  will  annexed ;  which        v^ 
was  refused  :  but  an  administration  limited  to  the  purposes  of       r  ^^^  •> 
this  suit  was  granted    to    Christopher  Hull.    The  defendant 
Cockell  by  his  answer  insisted,  that  the  5001,  stock  was  trans- 
ferred and  paid  to  him  with  the  consent  of  his  wife ;  and  he 
considered  it  a  gift  from  her ;  denjdng  a  charge  to  the  contrary 
by  the  bill;  which  was  supported  only  by  the  deposition  of 
Clark ;  stating,  that  he  transferred  the  stock,  only  that  Cockell 
might  become  the  trustee ;  and  that  Cockell  did  not  claim  it  for 
his  own  use ;  but  treated  it  as  separate  property. 

Mr.  RomiUy  and  Mr.  Cox,  for  the  plaintiff : 

The  first  question  is  upon  the  legacy  of  5002.  stock  bequeathed 
to  the  separate  use  of  Mrs.  Cockell  by  the  will  of  her  mother. 
As  to  that,  the  only  difficulty  arises  from  the  transfer  of  that 
stock  to  her  husband.  But  that  would  not  vest  the  property  in 
him,  unless  her  consent  is  shewn  by  some  act.  *  *  Consider-  [  872  ] 
ing  it  separate  property,  there  can  be  no  doubt  of  her  right  to 
make  such  a  disposition.  It  was  settled  by  Lord  Thublow  in 
FeUiplace  v.  Gorges ;  f  that  to  property,  settled  for  the  separate 
use  of  a  married  woman,  a  power  of  disposition  by  will  is 
incident. 

The  next  question  is  upon  the  legacy  of  5002.  to  Mrs.  Cockell 
by  the  will  of  Ford ;  whether  upon  the  facts  between  her  and  her 
husband  an  agreement,  that  it  should  be  to  her  separate  use,  is 
to  be  presumed.  That  must  be  the  construction.  Slanning  v. 
Style  I  is  like  this  case.  He  appears  to  have  joined  in  proving 
the  debt  only  for  form.    At  least  he  must  be  put  to  his  election. 

Mr.  Mansfield    and  Mr.   Steele,  for    the    defendant    the 
husband : 

There  is  no  colour  for  the  plaintiff's  claim  of  the  ring  and  the 
legacy  of  200/.  She  could  not  have  any  right  to  dispose  of 
them.    The  legacy  of  BOOL  given  by  Ford,  is  given  to  her ;  not 

t  1  E.  E.  T9  (1  Vea.  Jun.  46) .  J  3  P.  Wms.  334. 
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to  her  separate  use.  Of  course  it  belonged  to  her  husband ;  and 
it  must  remain  his ;  unless  by  some  act  of  his  converted  into  the 
property  of  his  wife ;  and  converted,  as  against  him ;  so  that  he 
could  not  receive  it ;  or,  that,  if  received  by  him,  she  could  take 
it  out  of  his  hands.  There  can  be  no  contract  between  a 
husband  and  wife  to  raise  any  demand  against  him,  according 
to  Littleton,  i     *     *    * 


1804. 
March  17. 


[379] 


[  *380  ] 


Mr.  Romilly  in  reply. 

The  Lord  Chancellor: 

As  to  the  500Z.  Bank  Annuities,  it  was  insisted  at  the  hearing, 
that  was  to  be  considered  the  separate  estate  of  the  wife  ;  and  it 
appeared  so  to  me;  and,  that  of  course  her  will  would  have 
effect  as  to  that.  As  to  the  other  legacy  of  500Z.,  it  was  con- 
tended, that  it  was  not  originally  her  separate  property ;  and, 
that  the  circumstances  in  this  case  are  not  sufficient  to  make  it 
so  as  against  her  husband ;  and,  he  having  received  it  by  the 
receipt  of  20«.  in  the  pound  under  the  commission  of  bankruptcy, 
there  is  no  pretence  to  call  it  back  as  her  separate  property.  I 
am  of  opinion,  as  to  the  first  legacy  of  500Z.  stock,  her  will  would 
have  effect.  As  to  the  other  legacy,  unless  better  inquiry  can 
produce  other  circumstances,  attaching  upon  it  a  trust  to  her 
separate  use,  I  am  of  opinion,  no  such  trust  has  attached  upon 
it  by  the  circumstances  of  the  case,  as  they  now  appear.  *As  to 
the  diamond  ring  this  question  is  made  for  the  plaintiff ;  that, 
as  Mrs.  Gockell  had  given  lOOZ.  of  the  legacy  of  5002  stock  to  her 
husband,  he  could  not  take  that,  unless  he  would  give  up  the 
ring,  or  make  compensation  out  of  the  IQOL 

But  the  difficulty  is  how  to  proceed  at  all ;  for  as  to  separate 
property  there  must  be  a  will  proved  in  the  Commons.  As  to 
the  sum  of  600Z.,  not  separate  property,  there  can  be  no  will, 
except  with  the  consent  of  the  husband.  A  suit  was  instituted 
in  the  Ecclesiastical  Court,  calling  upon  the  husband  to  say, 
why  administration  of  the  will  as  to  both  should  not  be  granted. 
He  litigates  as  to  both  ;  contending  as  to  the  second  fund,  that 
his  assent  was  necessary.     Upon  that  question,  so  depending  in 

t  Lit.  sec.  168. 
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the  Ecclesiastical  Goart,  there  is  no  decision  whatsoever;  but 
they  have  taken  administration  for  the  purpose  of  this  suit.  No 
purpose  as  to  this  suit  can  be  answered,  till  that  question  as  to 
her  will  can  be  decided  in  the  Ecclesiastical  Court.  Sir  William 
Scott,  whom  I  have  consulted,  thought  the  proceeding  perfectly 
incomprehensible.  I  cannot  here  decide  a  question  upon  the 
will  of  a  married  woman  as  to  separate  property,  unless  that  will 
is  proved  in  the  Commons :  nor  as  to  property  not  separate, 
without  the  assent  of  her  husband.  Notwithstanding  this  in- 
comprehensible proceeding  in  the  Commons,  procuring  the 
administration  pending  the  suit,  I  do  not  know  how  to  proceed 
in  this  suit,  until  that  question  upon  her  will  is  determined  in 
the  Commons. 


BlCH 

V, 
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The  Lobd  Chancellor: 

Of  course  probate  of  the  will  of  this  married  woman  would 
have  been  granted  as  to  her  separate  property  *without  the 
assent  of  her  husband.  But  I  conceive  according  to  the  rules  of 
the  Ecclesiastical  Court  they  would  not  grant  it  as  to  that  pro- 
perty, which  is  not  separate,  without  his  assent.  The  adminis- 
tration that  has  been  granted,  has  decided  nothing.  If  the  will 
and  codicil  were  not  made  in  execution  of  the  powers  over 
separate  property,  as  such,  the  administration  granted  in  default 
of  appearance  of  the  husband  cannot  be  represented  to  be  by  his 
assent;  and  does  not  give  a  right  of  administering  property,  not 
separate  property,  which  the  wife  has  taken  upon  herself  to  dis- 
pose of  without  his  consent.  The  stock  is  separate  property. 
The  legacy  from  Ford  was  not  given  originally  to  her  separate 
use  :  nor  was  a  separate  trust  created  as  to  that  by  the  husband ; 
and  having  come  back  to  his  hands,  it  is  not  to  be  considered 
separate  property. 

As  to  the  question  of  election,  upon  the  diamond  ring,  there 
is  a  difficulty  upon  that.  These  letters  of  administration  give 
no  power  to  make  any  order  as  to  any  thing,  that  is  not  proved 
as  separate  property.  Therefore  the  will  as  to  that  has  not  been 
by  due  authority  adjudged  to  be  that  species  of  instrument, 
which  I  can  read  as  such.  The  plaintiff  therefore  is  entitled  to 
the  400Z.  stock ;  and  has  no  right  to  any  thing  else. 


March  19. 


[  •381  ] 
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BUTCHEE  V.   BUTCHER. 
GOODAY  V.   BUTCHER. 

(9  Vesey,  382—399.) 

[See  6  E.  E.  182,  note,  on  illusory  appointments.] 


1804. 

Feb.  7,  9. 

March  26. 

JlolU  Court, 
Oraut,  M.B. 

[399] 

On  Appeal : 
Rldoh,  LuC. 

1806. 
March  18,  20. 


[400] 


MORICE  V.  THE  BISHOP  OF  DUEHAM.f 

(9  Veeey,  399—406;  10  Vesey,  621—543.) 

A  bequest,  in  trust  for  sucli  objects  of  benevolence  and  liberality  as  the 
trustee  in  his  own  discretion  shall  most  approve,  cannot  be  supported 
as  a  charitable  legacy ;  and  is  therefore  a  trust  for  the  next  of  kin. 

Trust,  but  for  uncertain  objects,  results  to  those,  to  whom  the  law 
gives  property  in  default  of  disposition. 

Exception  as  to  charity.  Where  a  charitable  purpose  is  expressed, 
however  general,  the  bequest  shall  not  fail  on  account  of  the  uncer- 
tainty of  the  object:  but  the  particular  mode  of  application  will  be 
directed  by  the  King  in  some  cases ;  in  others  by  this  Court. 

If  a  truist  is  intended,  but  is  not  expressed,  or  is  ineffectually  created, 
or  fails,  the  next  of  kin  are  entitled ;  but  if  the  perspn  taking  has  a 
discretion,  whether  to  make  the  application  or  not,  it  is  an  absolute  gift, 
not  a  trust. 

No  trust  upon  words  of  request  or  recommendation,  unless  the  objects 
and  the  subject  are  certain. 

Ann  Cracherode  by  her  will,  dated  the  16th  of  April,  1801, 
and  duly  executed  to  pass  real  estate,  after  giving  several  legacies 
to  her  next  of  kin  and  others,  some  of  which  she  directed  to  be 
paid  out  of  the  produce  of  her  real  estate,  directed  to  be  sold,  be- 
queathed all  her  personal  estate  to  the  Bishop  of  Durham,  his 
executors,  &c.  upon  trust  to  pay  her  debts  and  legacies,  &c. :  and 
to  dispose  of  the  ultimate  residue  to  such  objects  of  benevolence 
and  liberality  as  the  Bishop  of  Durham  in  his  own  discretion 
shall  most  approve  of ;  and  she  appointed  the  Bishop  her  sole 
executor. 

The  bill  ^as  filed  by  the  next  of  kin,  to  have  the  will  estab- 
lished,  except  as  to  the  residuary  bequest;  and  that  such 
bequest  may  be  declared  void.  The  Attorney-General  was  made 
a  defendant.  The  Bishop  by  his  answer  expressly  disclaimed 
any  beneficial  interest  in  himself  personally. 

t  Be  Jarman's  Estate  (1878)  8  Ch.  89 ;  Be  Sutton  (1885)  28  Ch.  D.  464, 
D.  684,  47  L.  J.  Ch.  675,  39  L.  T.      54  L.  J.  Ch.  613. 
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Mr.  RomiUy  and  Mr.  Bell,  for  the  plaintiflfs :  Mobicb 

r. 

This  is  admitted  to  be  a  trust ;  and  if  it  is  expressed  in  terms  The  bishop 

OP  Durham 
80  vague  and  indefinite,  that  no  Court  can  say,  what  it  is,  or 

carry  it  into  execution,  it  must  fail  entirely ;  and  then  being  a 
trust,  and  the  object  not  appearing,  it  must  be  a  trust  for  the 
next  of  kin.  The  only  question  then  is,  whether  under  these 
words  the  Bishop  can  be  considered  a  trustee  for  charity.  Can 
these  words  "  benevolence  and  liberality "  be  taken  to  mean 
charity  ?  That  might  possibly  come  within  the  former  word  ; 
but  the  latter  cannot  be  used  in  that  sense ;  not  even  importing 
any  thing  of  a  public  nature ;  from  which  the  public  is  to  derive 
any  benefit ;  and  if  it  did,  it  would  not  be  within  the  description 
of  a  trust,  such  as  a  court  of  equity  can  carry  into  execution. 
The  senses  of  this  word  are  various.  Formerly  exhibitions  or 
combats  by  wild  beasts  and  gladiators  were  considered  objects  of 
liberality.  At  present  a  public  exhibition  of  pictures  may  be  so 
considered ;  and  such  an  application  may  be  properly  made  in 
opposition  to  a  gift  to  an  hospital;  which  would  be  properly 
termed  charitable.  So,  assisting  persons  deprived,  not  of  the 
necessities  but  of  the  comforts,  of  life,  may  come  within  the 
description  of  liberality.  There  is  no  instance  of  executing  a 
trust  in  any  degree  resembling  this ;  and  very  few,  having  any 
resemblance  to  it,  have  occurred. 

In  the  case  t  upon  Mr.  Bradley's  will  there  was  much  to  be  r  ^qi  i 
said  in  favour  of  that  disposition.  The  object  was  much  more 
clearly  described  than  by  these  vague  words.  That  object 
was  of  a  nature  always  considered  charitable:  the  advance- 
ment of  religion,  and  the  purpose  of  instruction.  Yet  Lord 
Thublow  considered  that  so  uncertain  and  indefinite,  that  it 
was  impossible  for  the  Court  to  carry  it  into  execution.  In 
The  Attomey-Oeneral  v.  Whorwood  J  the  description  was-  of  a 
similar  nature;  to  act  hospitably,  &c.  The  whole  was  con- 
sidered void.     ♦    *    * 

Mr.  RichardSy  Mr.  Stanley,  and  Mr.  Martin,  for  the 
defendant,  the  Bishop  of  Durham ;  Mr.  Mitford,  for  the 
Attorney-General : 

t  Browne  v.  TeaUy  6  B.  B.  78,  n.  J  1  Ves.  Sen.  634. 
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UoBicE  The  single  question  is,  for  whom  the  Bishop  is  a  trustee. 

The  Bishop   Charity,  as  the  Lord  Chancellor  has  observed,  is  a  legatee  of  a 
OF  Durham,  ^^^^y  peculiar  nature.     The  instant  that  it  appears  a  legacy  is 
[  *402  ]       intended  for  charity,  the  Court  *attaches  its  rule  upon  it ;  and 
carries  that  purpose  into  effect ;  though  the  particular  design 
cannot  be  ascertained ;  as  if  the  instrument  does  not  exist,  or 
cannot  be  found.     *     *     The  object  in  Moggridge  v.  Thackwell  t 
was  as  loose  as  can  be  described.    It  is  very  difficult  to  define  to 
the  satisfaction  of  any  one,  what  is  an  object  of  charity.      *      * 
[  403  ]       Under  these  words  "  benevolence  and  liberality,"  the  testatrix 
could  not    mean    to  exclude  charitable  objects.    Her    object, 
whether  expressed  by  the  terms  "  charity,  benevolence,  liber- 
ality," is  the  same.    These  words  are  capable  of  a  variety  of 
application,  from  common  alms  to  the  meritorious  objects  of 
assisting  a  youth  going  to  school  or  college,  supporting  a  sinking 
family,  &c. 

The  conclusion  is,  that,  if  no  precise  object  is  pointed  out, 
or  the  object,  as  pointed  out,  cannot  be  executed,  it  must  be 
executed  in  some  other  way.  As  to  that  the  case  is  premature. 
Such  a  bequest  is  a  personal  trust,  reposed  in  the  party ;  who 
is  to  exercise  his  discretion,  subject  to  be  called  upon  for  an 
account;  and  the  Court  is  not  to  interfere.  In  Moggridge  v. 
Thackwell  t  the  Court  could  not  have  interfered,  if  Vaston  had 
lived,  unless  there  was  misapplication  or  abuse;  a  personal 
trust  being  reposed  in  him.  In  Browne  v.  YeaU^  the  case  upon 
Mr.  Bradley's  will,  an  accumulation  for  70  years  was  directed ; 
and  the  trust  was  so  different  from  this,  that  there  can  be 
no  analogy.  The  bequest  for  the  increase  of  the  salary  of  a 
bishop  in  America,  whenever  such  an  institution  shall  take 
place,  and  many  others  in  Viner,  under  the  title  "  charity," 
in  which  the  term  ''  charity  "  is  not  used,  shew,  that  word  is  not 
necessary. 

[  404  ]  Mr.  RomiUy,  in  reply : 

It  is  admitted,  that,  where  the  object  is  charity,  the  uncertainty 
and  indefinite  nature  of  it  is  no  objection ;  for  then  the  Crown 
or  this  Court  must  decide  from  the  peculiar  nature  of  legacies  to 

t  6  B.  E.  76  (7  Ves.  36). 
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charity ;  and  whether  the  expression  is  "  pious  "  or  "  charitable,"      Mouob 
the  meaning  is  considered  the  same.    But  the  objection  to  this  thb  Bishop 
disposition  is,  that  it  is  not  a  charity.     *     *     Is  this  trustee  °'  Durham. 
bound  to  apply  this  fund  in  charity  ;  and  would  it  be  a  breach 
of  trust  not  to  do  so,  but  to  apply  it  to  any  other  object  of 
liberality  ?    It  is  extraordinary,  if  this  testatrix  meant  charity, 
that  she  did  not  say  so ;   and  how  she  could  avoid  a  word  so 
likely  to  occur. 

The  Master  of  the  Bolls:  March 26, 

The  only  question  is,  whether  the  trust,  upon  which  the 
residue  of  the  personal  estate  is  bequeathed,  be  a  trust  for  char- 
itable purposes.  That  it  is  upon  some  trust,  and  not  for  the 
personal  benefit  of  the  Bishop  is  clear  from  the  words  of  the 
will ;  and  is  admitted  by  his  Lordship  ;  who  expressly  disclaims 
any  beneficial  interest.  That  it  is  a  trust,  unless  it  be  of  a 
charitable  nature,  too  indefinite  to  be  executed  by  this  Court,  has 
not  been,  and  cannot  be,  denied.  There  can  be  no  trust,  over 
the  exercise  of  which  this  Court  will  not  ^assume  a  control ;  for  [  •^os  ] 
an  uncontrollable  power  of  disposition  would  be  ownership,  and 
not  trust.  If  there  be  a  clear  trust,  but  for  uncertain  objects,  the 
property,  that  is  the  subject  of  the  trust,  is  undisposed  of ;  and 
the  benefit  of  such  trust  must  result  to  those  to  whom  the  law 
gives  the  ownership  in  default  of  disposition  by  the  former  owner. 
But  this  doctrine  does  not  hold  good  with  regard  to  trusts  for 
charity.  Every  other  trust  must  have  a  definite  object.  There 
must  be  somebody,  in  whose  favour  the  Court  can  decree  per- 
formance. But  it  is  now  settled,  upon  authority,  which  it  is  too 
late  to  controvert,  that,  where  a  charitable  purpose  is  expressed, 
however  general,  the  bequest  shall  not  fail  on  account  of  the 
uncertainty  of  the  object :  but  the  particular  mode  of  applica- 
tion will  be  directed  by  the  King  in  some  cases,  in  others  by  this 
Court. 

Then  is  this  a  trust  for  charity?    Do  purposes  of  liberality 

and  benevolence  mean  the  same  as  objects  of  charity?    That 

word  in  its  widest  sense  denotes  all  the  good  affections,  men 

ought  to  bear  towards  each  other;  in  its  most  restricted  and 

common  sense,  relief  of  the  poor.    In  neither  of  these  senses  is 
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MosioK  it  employed  in  this  Court.  Here  its  signification  is  derived 
Thb  Bishop  chiefly  from  the  Statute  of  Elizabeth.t  Those  purposes  are 
OP  DuBHAM.  considered  charitable,  which  that  statute  enumerates,  or  which 
by  analogies  are  deemed  within  its  spirit  and  intendment ;  and 
to  some  such  purpose  every  bequest  to  charity  generally  shall 
be  applied.  But  it  is  clear  liberality  and  benevolence  can  find 
numberless  objects,  not  included  in  that  statute  in  the  largest 
construction  of  it.  The  use  of  the  word  "  charitable  "  seems  to 
have  been  purposely  avoided  in  this  will,  in  order  to  leave  the 
Bishop  the  most  unrestrained  discretion.     Supposing,  the  un- 

[  *406  ]  certainty  *of  the  trust  no  objection  to  its  validity,  could  it  be 
contended  to  be  an  abuse  of  the  trust  to  employ  this  fund 
upon  objects,  which  all  mankind  would  allow  to  be  objects  of 
liberality  and  benevolence ;  though  not  to  be  said,  in  the 
language  of  this  Court,  to  be  objects  also  of  charity?  By 
what  rule  of  construction  could  it  be  said,  all  objects  of  liberality 
and  benevolence  are  excluded,  which  do  not  fall  within  the 
Statute  of  Elizabeth  ?  The  question  is,  not,  whether  he  may 
not  apply  it  upon  purposes  strictly  charitable,  but  whether  he  is 
bound  so  to  apply  it  ?  I  am  not  aware  of  any  case,  in  which 
the  bequest  has  been  held  charitable,  where  the  testator  has  not 
either  used  that  word,  to  denote  his  general  purpose,  or  specified 
some  particular  purpose,  which  this  Court  has  determined  to  be 
charitable  in  its  nature.  All  the  cases  upon  that  subject  are  to 
be  found  in  the  report  of  Moggridge  v.  TtuickweU, 

Browne  v.  Yeall  I  should  have  thought  a  much  more  doubtful 
case.  There  was  ground  for  contending,  that  the  particular 
purpose  specified  was  charitable  in  itself,  according  to  the 
decisions  of  this  Court ;  and  it  was  described  by  the  testator  as 
a  charitable  design.  But  here  there  is  no  specific  purpose 
pointed  out,  to  which  the  residue  is  to  be  applied :  the  words 
**  charity  "  and  ''  charitable  "  do  not  occur :  the  words  used  are 
not  synonymous :  the  trusts  may  be  completely  executed  without 
bestowing  any  part  of  this  residue  upon  purposes  strictly  chari- 
table. The  residue  therefore  cannot  be  said  to  be  given  to 
charitable  purposes;  and,  as  the  trust  is  too  indefinite  to  be 
disposed  of  to  any  other  purpose,  it  follows,  that  the  residue 

t  Stat.  43  Eliz.  c.  4. 
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remains  undisposed  of ;  and  must  be  distributed  among  the  next      Mobiob 
of  kin  of  the  testatrix.  The  Bibbop 

OP  DUBHAM. 

This  cause  came  on  upon  an  appeal  by  the  defendant,  the        1806. 
Bishop  of  Durham,  from  the  above  decree  as  reported  at  10       "^*  ^^'  ^* 
Yesey,  521. 

Mr.  Richards  and  Mr,  Martin  in  support  of  the  appeal: 

If  this  is  a  bequest  to  charity,  the  generality  of  the  description  [  lo  Ve8.582  ] 
will  not  affect  the  disposition ;  and  if  that  is  the  object,  it  is  not 
necessary  to  point  out  any  particular  charity.     *     *    * 

The  case  upon  Mr.  Bradley's  will  t  may  be  considered  as  bear-  [  ^23  ] 
ing  hard  upon  this  question ;  as  that  disposition  *might  perhaps  [  *S24  ] 
in  some  respects  be  construed  charity.  That  case,  though  fre- 
quently cited,  has  not  been  mentioned  with  great  respect  by  any 
Judge:  nor  was  it  satisfactory  to  the  Bar.  *  *  *  The 
distinction  between  this  case  and  Moggridge  v.  Thackwell  is,  that 
in  this  instance  the  person,  in  whom  the  confidence  is  placed,  is 
living ;  and  can  execute  the  trust. 

In  considering  the  terms  used  in  this  will,  *'  benevolence  "  is 
that  sort  of  good-will,  peculiarly  intended  by  ''charity:" 
especially  if  it  is  collected  from  the  Statute  of  Elizabeth. 

T)ie  Attorney-General  and  Mr.  Mitford,  against  the  decree :         [  626  ] 

The  Attorney-General  stated,  that  he  appeared  officially  for 
those,  whose  interests  the  Attorney- General  ought  to  support ;  and 
should  have  felt  himself  bound  to  appeal,  if  the  other  defendant 
had  not  appealed ;  considering  this  a  question  of  so  much  doubt, 
that  the  first  decision,  at  the  Bolls,  ought  not  to  bind  it. 

This  is  a  disposition  substantially  to  charity ;  and,  if  so,  there 
18  no  such  uncertainty,  as  will  defeat  it.  The  only  question 
could  be,  whether  the  execution  should  *be  in  this  Court,  or  by  [  *526  ] 
the  ILing's  sign  manual :  but  clearly,  if  it  can  be  brought  up  to 
a  design  of  charity,  the  uncertainty  of  the  particular  object  will 
not  defeat  the  general  purpose.  It  is  not  necessary  to  make  use 
of  the  word  ''charity,"  or  to  point  out  some  specific  object, 

f  Browne  y.  Yeall,  stated  in  the  note  to  Moggridge  y.  Thackipdl,  6  B.  B.  78 
(7  Yee.  CO). 
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HoBioB  falling  within  the  range  of  that  word.  Any  other  words,  en- 
The  Bishop  abling  the  Court  with  a  suflBcient  decree  of  certainty  to  collect 
OP  DuBHAM.  ^Yie  intention,  are  equivalent.     *     ♦     * 

[  527  ]  Mr,  RomiUy,  Mr.  Belly  arid  Mr.  Wiiigifieldy  for  the  plaintiffs^ 

the  next  of  kin,  in  support  of  the  decree : 

This  residue  is  given  to  the  Bishop  of  Durham  upon  a  trust  so 
vague  and  indefinite,  that  it  cannot  be  executed ;  and  therefore 
there  is  a  resulting  trust  for  the  next  of  kin.  The  first  question, 
whether  this  is  a  trust,  was  at  the  Bolls  taken  to  be  clear. 

(The  Lord  Chancellor  :  If  a  testator  expressly  says,  he  gives 
upon  trust,  and  says  no  more,  it  has  been  long  established,  that 
the  next  of  kin  will  take.  Then,  if  he  proceeds  to  express  the 
trust,  but  does  not  sufficiently  express  it,  or  expresses  a  trust, 
that  cannot  be  executed,  it  is  exactly  the  same  as  if  he  had  said, 
he  gave  upon  trust,  and  stopped  there ;  as  in  The  Bishop  of 
Cloyne  v.  Young,  j^  There  is  no  difficulty  upon  that.  In 
Pierson  v.  Gamett  I  and  the  other  cases  of  that  sort,  the 
question  was,  whether  the  testator  had  said,  he  gave  upon  trust ; 
and  the  decision  was,  that  he  had,  as  the  object  and  the  subject 
were  sufficiently  described  :  but  if  he  had  used  the  word  ''  trust," 
there  could  be  no  doubt,  the  Court  must  have  held,  that  he 
meant  trust.) 

For  the  Plaintiffs : 

Then,  upon  the  second  question,  the  nature  of  the  trust :  it 
must  be  admitted,  that  if  the  bequest  is  in  trust  for  charity,  it  is 
I  *528  ]  ^o  objection,  that  the  charity  *is  not  particularly  defined : 
neither  is.  it  necessary,  that  the  testator  should  use  the  word 
"  charity."  The  question  always  is,  whether  he  has  given  to  a 
charity ;  and  therefore  in  this  case  it  must  be,  what  is  the  mean- 
ing in  a  Court  of  Justice  of  these  two  words.     *    *    * 

It  is  a  new  rule  of  criticism,  that  a  subsequent  word,  of  more 
extensive  signification,  shall  not  enlarge  a  preceding,  more 
limited,  word;  but,  that  the  sense  of  the  latter  shall  be  con> 
fined  by  the  former.     ♦     *     * 

t  2  Ves.  Sen.  91.  t  2  Br.  C.  C.  38,  220. 
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In  Browne  v.  Yeall^  the  object  was  held  so  vague,  that  it  could      Mobice 
not  be  executed  :  not  that  the  distribution  of  such  books  as  were  the  Bishop 
in  the  view  of  that  testator  was  a  vague  object :  but  the  mode  ^^  i>ubham. 
was  not  pointed  out.    It  was  thrown  entirely  upon  the  Court  of       f  ^^^  1 
Chancery  to  say,  who  were  the  persons,  what  the  books,  and 
what  the  manner  of  distribution.     Though  the  general  object 
was  pointed  out,  yet  its  nature  was  vague  and  uncertain.    No 
case  has  yet  overturned  that  decision ;  and  it  goes  infinitely 
beyond  this  case :  the  object  in  Mr.  Bradley's  will  being  much 
more  specific.    *     *    * 

(The  Lord  Chancellor:  In  Browne  v.  Yeall  Lord  Thxjrlow  did  [  534  ] 
not  explain  himself  fully.  The  words  were  loose  enough ;  and,  I 
remember.  Lord  Thtjrlow  said  in  the  course  of  the  argument, 
he  did  not  know,  what  books  had  a  tendency  to  promote  the 
happiness  of  mankind.  But,  the  testator,  having  looked  to 
virtue,  and  religion,  and  connected  them  with  the  description  of 
his  purpose,  as  a  charitable  purpose,  and  left  the  execution  to 
this  Court,  I  should  question,  whether  he  should  not  have  been 
understood  to  intend  upon  the  whole  such  purpose  as  in  the 
meaning  of  this  Court  would  be  charitable.  As  to  The  Attorney- 
General  V.  Whorwood,l  the  charity  was  wholly  disappointed  ;  as 
every  part  was  connected ;  as  in  the  instance  of  a  bequest  to  educate 
children ;  if  one  part  of  the  purpose  is  first  to  build  a  school.  §) 

Mr.  Richards,  in  reply : 

•  *  *  There  is  nothing  in  the  word  "  liberality  "  inconsistent 
with  charity ;  and  **  benevolence  "  has  the  same  meaning.  That 
species  of  bounty,  not,  strictly  speaking,  charity,  bestowed  upon 
a  person  with  a  considerable  income  apparently,  but  a  large 
family,  and  from  circumstances  not  equal  to  bring  up  that  family, 
according  to  the  rank  he  fills  in  life,  is  more  properly  charity 
than  mere  bounty  to  the  poor.  As  to  the  terms,  used  in  Mr. 
Bradley's  will,|^  many  misguided  people  have  lately  thought 
books  of    the    most    mischievous    tendency  conducive  to  the 

t  6  B.  B.  78.  and  the  note,  554. 

}  1  Yes.  Sen.  534..  II  6  B.  B.  78. 

§  Ortevea  v.  Case,  1  Ves.  Sen.  548 ; 
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MoRicE     happiness    of    mankind.    Bat   the    Court    will   jadge    of   the 

The  Bishop  intention ;  and  *if  a  good  purpose  can  be  discerned,  will  cut 

OF  DuBHAM.  down  that  part,  which  is  absurd  and  mischievous.    That  case 

[  *535  ]      ^g^g  qoIj  pressed  farther ;  as  it  was  thought,  the  law  would  make 

the  best  disposition.     In  The  Attorney-General  y.  Whorwood  that 

part,  that  was  charitable,  was  only  an  incident;  and  followed 

the  principal;  which  was  void.    In  the  Act  of  Parliament, 

giving  plates  for  racing,  the  object  was  not  liberality,  but  the 

encouragement  of  the  breed  of  horses. 

The  Lobd  Ghancellob: 

This,  with  the  single  exception  of  Browne  v.  YeaU,^  is  a  new 
case.  The  questions  are,  1st,  Whether  a  trust  was  intended 
to  be  created  at  all  ?  2ndly,  Whether  it  was  effectually  created  ? 
Srdly,  If  ineffectually  created,  whether  the  defendant,  the  Bishop 
of  Durham,  can  according  to  the  decisions,  and  upon  the  authority 
of  those  decisions,  take  this  property  for  his  own  use  and  benefit. 
As  to  the  last,  I  understand,  a  doubt  has  been  raised  in  the 
discussion  of  some  question,  bearing  analogy  to  this,  in  another 
Court ;  how  far  it  is  competent  to  a  testator  to  give  to  his  friend 
his  personal  estate,  to  apply  it  to  such  purposes  of  bounty,  not 
arising  to  trust,  as  the  testator  himself  would  have  been  likely  to 
apply  it  to.  That  question,  as  far  as  this  Court  has  to  do  with 
it,  depends  altogether  upon  this :  if  the  testator  meant  to  create 
a  trust,  and  not  to  make  an  absolute  gift,  but  the  trust  is 
ineffectually  created,  is  not  expressed  at  all,  or  fails,  the  next  of 
kin  take.  On  the  other  hand,  if  the  party  is  to  take  himself, 
it  must  be  upon  this  ground,  according  to  the  authorities ;  that 
the  testator  did  not  mean  to  create  a  trust ;  but  intended  a  gift 
to  that  person  for  his  own  use  and  benefit ;  for  if  he  was  intended 
[  ♦536  ]  to  have  it  entirely  in  his  own  power  and  *discretion,  whether  to 
make  the  application  or  not,  it  is  absolutely  given ;  and  it  is  the 
effect  of  his  own  will,  and  not  the  obligation  imposed  by  the 
testament:  the  one  inclining,  the  other  compelling  him,  to 
execute  the  purpose.  But,  if  he  cannot,  or  was  not  intended  to, 
be  compelled,  the  question  is  not  then  upon  a  trust  that  has 
failed,  or  the  intent  to  create  a  trust:   but  the  will  must  be 

t  6  E.  E.  78  (7  Vee.  50). 
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read,  as  if  no  such  intention  was  expressed,  or  to  be  discovered      Uobiok 

1^  "•  The  Bishop 

Pierson  v.  Garn€tt,\  and  the  other  cases  of  that  class,  do  not  ^^  Dubham. 
bear  upon  this  in  any  degree ;  for  the  question,  whether  a  trust 
was  intended,  arose  from  two  or  three  circumstances;  which 
must  all  concur,  where  there  is  no  express  trust.  Primd  facie 
an  absolute  interest  was  given ;  and  the  question  was,  whether 
precatory,  not  mandatory,  words  imposed  a  trust  upon  that 
person  ;  and  the  Court  has  said,  before  those  words  of  request 
or  accommodation  create  a  trust,  it  must  be  shewn,  that  the  object 
and  the  subject  are  certain ;  and  it  is  not  immaterial  to  this 
case,  that  it  must  be  shewn,  that  the  objects  are  certain.  If 
neither  the  objects  nor  the  subject  are  certain,  then  the  recom- 
mendation or  request  does  not  create  a  trust ;  for  of  necessity 
the  alleged  trustee  is  to  execute  the  trust ;  and  the  property 
being  so  uncertain  and  indefinite,  it  may  be  conceived,  the 
testator  meant  to  leave  it  entirely  to  the  will  and  pleasure  of  the 
legatee,  whether  he  would  take  upon  himself  that,  which  is 
technically  called  a  trust.  Wherever  the  subject,  to  be  adminis- 
tered as  trust-property,  and  the  objects,  for  whose  benefit  it  is  to 
be  administered,  are  to  be  found  in  a  will,  not  expressly  creating 
trust,  the  indefinite  nature  and  quantum  of  the  subject,  and  the 
indefinite  nature  of  the  objects,  are  always  used  by  the  Court  as 
evidence,  that  the  mind  of  the  testator  was  not  to  create  a  trust ; 
and  the  diflSculty,  that  would  be  *imposed  upon  the  Court  to  say,  [  *'>37 1 
what  should  be  so  applied,  or  to  what  objects,  has  been  the 
foundation  of  the  argument,  that  no  trust  was  intended. 

But  the  principle  of  those  cases  has  never  been  held  in  this 
Court  applicable  to  a  case,  where  the  testator  himself  has 
expressly  said,  he  gives  his  property  upon  trust.  If  he  gives 
upon  trust,  hereafter  to  be  declared,  it  might  perhaps  originally 
have  been  as  well  to  have  held,  that,  if  he  did  not  declare  any 
trust,  the  person,  to  whom  the  property  was  given,  should  take 
it.  If  he  says,  he  gives  in  trust,  and  stops  there,  meaning  to 
make  a  codicil,  or  an  addition  to  his  will,  or,  where  he  gives  upon 
trusts,  which  fail,  or  are  ineffectually  expressed,  in  all  those 
cases  the  Court  has  said,  if  upon  the  face  of  the  will  there  is 

t  2  Br.  0.  C.  38,  226. 
R.B, — ^VOL.  vn.  R 


242  1805.    CH.    10  TESET,  537—538.  [b.r. 


MosicE  declaration  plain,  that  the  person,  to  whom  the  property  is 
The  Bi&hop  given,  is  to  take  it  in  trust ;  and,  thoagh  the  trost  is  not 
OF  DuKHAjf.  ^igclared,  or  is  ineffectually  declared,  or  becomes  incapable  of 
taking  effect,  the  party  taking  shall  be  a  trustee;  if  not  for 
those,  who  were  to  take  by  the  will,  for  those,  who  take  under 
the  disposition  of  the  law.  It  is  impossible  therefore  to  contend, 
that,  if  this  is  a  trust  ineffectually  expressed,  the  Bishop  of 
Durham  can  hold  for  his  own  benefit.  I  do  not  advert  to  what 
appears  upon  the  record  of  his  intention  to  the  contrary,  and  his 
disposition  to  make  the  application ;  for  I  must  look  only  to  the 
will,  without  any  bias  from  the  nature  of  the  disposition,  or  the 
temper  and  quality  of  the  person,  who  is  to  execute  the  trust. 

The  next  consideration  is,  whether  this  is  a  trust  effectually 
declared  ;  and,  if  not  as  to  the  whole,  as  to  part.  I  put  it  so ; 
as  it  is  said,  if  the  word  *^  benevolence "  means  charity,  and 
**  liberality,"  means  something  different  from  that  idea,  which 
[  *338  ]  in  a  court  of  justice  *we  are  obliged  to  apply  to  that  word 
"  charity,"  (and,  I  admit,  we  are  obliged  to  apply  to  it  many 
senses,  not  falling  within  its  ordinary  signification)  there  is  a 
ground  for  an  application  in  this  case  partially,  if  it  cannot  be 
wholly,  to  charity.  It  does  not  seem  to  me  upon  the  authorities, 
particularly  The  Attorney-General  v.  If7ronrood,+  that  the 
argument  for  a  proportionate  division,  or  a  division  of  some 
sort  would  be  displaced.  I  take  the  result  of  that  case  to  be, 
that  the  substratum  of  that  charity  failed ;  and  all  those  partial 
dispositions,  that  would  have  been  good  charity,  if  not  connected 
with  that,  failed  together  with  it.  It  has  been  decided  upon 
that  principle,  that,  though  money  may  be  given  to  an  infirmary 
or  a  school,  yet,  if  that  bequest  is  connected  with  a  purpose 
of  building  an  infirmary  or  school,  and  the  money  is  then  to  be 
laid  out  upon  it,  so  built,  the  purpose,  which  is  the  foundation, 
failing,  the  superstructure  must  fail  with  it.  The  Attorney- 
General  V.  DoyleyX  is  almost  the  only  case,  that  has  been  cited 
for  a  proportional  division.  The  testator  expressly  directed  the 
trustees  to  dispose  of  his  estate  to  such  of  his  relations,  of  his 
mother's  side,  who  were  most  deserving,  and  in  such  manner 
and  proportions  as  they  should  think  fit  to  such  charitable  use 

t  1  Ve8.  Sen.  534.  \  4  Yin.  485 ;  2  Eq.  Ca.  Ab.  194. 
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as  they  should  think  most  proper  and  convenient;  and  the      Mobice 

Court,  which  has  taken  strong  Uberties  upon  this  subject  of  the  Bishop 

charity,  though  the  manner  and  proportion  were  left  to  certain  ^'  Durham. 

individuals,  held,  that  equality  is  equity,  and  there  should  be  an 

equal  division;  but  it  is  expressly  declared,   that  those,  who 

took,  were  persons,  who  could  take  under  a  bequest  to  charitable 

uses ;  and  there  was  no  difficulty  in  that  case  in  saying,  those 

^words  must  be  construed  according  to  the  habit  and  allowed      [  •:)39  ] 

authorities  of  the  Court. 

The  only  case,  decided  upon  any  principle,  that  can  govern 
this,  is  Browne  v.  Yeali ;  f  which  applies  strongly.  I  do  not  trust 
myself  with  the  question,  whether  the  principle  was  well  applied 
in  that  instance :  but  the  decision  furnishes  a  principle,  which 
the  Court  must  endeavour  well  to  apply  in  cases,  that  occur :  I 
do  not  hesitate  to  say,  I  entertain  doubt,  not  of  the  principle, 
upon  which  that  case  was  decided,  but,  whether  it  was  well 
applied  in  that  instance.  Mr.  Bradley  was  a  very  able  lawyer : 
yet  he  mistook  his  way;  as  Serjeant  Aspinall  had  not  long 
before.  Mr.  Bradley  gave  a  great  portion  of  his  fortune,  to 
accumulate  for  many  years;  and  meaning,  that  it  should  be 
disposed  of  to  charitable  purposes,  constituted  a  fund  ;  expressly 
stating,  that  his  purpose  was  a  charitable  purpose;  and  con- 
firming that  by  directing  that  charitable  purpose  to  be  carried 
on,  as  to  the  mode  of  executing  it,  by  that  Court,  which  according 
to  the  constitution  of  the  country  ordinarily  administers  property, 
given  to  charitable  uses.  In  his  opinion  therefore,  independent 
of  particular  authority,  there  was  a  principle,  suggested  by  all 
other  cases  of  trust,  that  if  a  trust  was  declared  in  such  terms, 
that  this  Court  could  not  execute  it,  that  trust  was  ill-declared, 
and  must  fail,  for  the  benefit  of  the  next  of  kin.  The  principle, 
upon  which  that  trust  was  ill-declared,  is  this.  As  it  is  a  maxim, 
that  the  execution  of  a  trust  shall  be  under  the  control  of  the 
Court,  it  must  be  of  such  a  nature,  that  it  can  be  under  that 
control ;  so  that  the  administration  of  it  can  be  reviewed  by  the 
Court ;  or,  if  the  trustee  died,  the  Court  itself  can  execute  the 
trust:  a  trust  therefore,  which,  in  case  of  maladministration 
^could  be  reformed ;  and  a   due  administration  directed ;  and       [  *540  J 

t  6  R.  R.  78. 
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MoBiGE  then,  unless  the  subject  and  the  objects  can  be  ascertained^ 
The  Bishop  upon  principles,  familiar  in  other  cases,  it  must  be  decided,  that 
OF  Durham,  jj^^  Court  can  neither  reform  maladministration,  nor  direct  a 
due  administration.  That  is  the  principle  of  that  case.  Upon 
the  question,  whether  that  principle  was  well  applied  in  that 
instance,  different  minds  will  reason  differently.  I  should  have 
been  disposed  to  say,  that,  where  such  a  purpose  was  expressed, 
it  was  not  a  strained  construction  to  hold,  that  the  happiness  of 
mankind  intended  was  that,  which  was  to  be  promoted  by  the 
circulation  of  religious  and  virtuous  learning :  and,  the  testator 
having  stated  that  to  be  the  charitable  purpose,  which  un- 
questionably was  so,  the  distribution  of  books  for  the  promotion 
of  religion,  the  Court  might  have  so  understood  him ;  and  the 
testator  having  not  only  called  it  a  charitable  purpose,  but 
delegated  the  execution  to  this  Court,  ought  to  be  taken  to  have 
meant  that. 

Upon  these  grounds,  in  a  subsequent  case,  as  to  the  Welch 
charities,  it  appeared  to  me  too  much,  considering  the  Society 
in  this  country  for  the  Propagation  of  the  Gospel,  &c.  to  say,  a 
trust  for  the  circulation  of  bibles,  prayer-books,  and  other 
religieus  books,  was  not  good.  Then,  looking  back  to  the  history 
of  the  law  upon  this  subject,  I  say,  with  the  Master  of  the 
Bolls,!  that  a  case  has  not  been  yet  decided,  in  which  the 
Court  has  executed  a  charitable  purpose,  unless  the  will  contains 
a  description  of  that,  which  the  law  acknowledges  to  be  a 
charitable  purpose;  or  devotes  the  property  to  purposes  of 
[  *oii  ]  charity  in  general.  Upon  *those  cases,  in  which  the  will  devotes 
the  property  to  charitable  purposes,  described,  observation  is 
unneccessary.  With  reference  to  those,  in  which  the  Court 
takes  upon  itself  to  say,  it  is  a  disposition  to  charity,  where  in 
some  the  mode  is  left  to  individuals,  in  others  individuals  cannot 
select  either  the  mode,  or  the  objects,  but  it  falls  upon  the  King, 
as  parens  patria,  to  apply  the  property,  it  is  enough  at  this  day 
to  say,  the  Court  by  long  habitual  construction  of  those  general 
words  has  fixed  the  sense  ;  and,  where  there  is  a  gift  to  charity, 
in  general,  whether  it  is  to  be  executed  by  individuals,  selected 
by  the  testator  himself,  or  the  King,   as  parens  patria,  is  to 

t  Ante,  p.  235. 
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«xecate  it  (and  I  allude  to  the  case  in  Levinz,!)  it  is  the  daty  of      Hobiob 

mm 

snch  trustees,  on  the  one  hand,  and  of  the  Grown,  upon  the  thb  Bishop 

other,  to  apply  the  money  to  charity,  in  the  sense,  which  the  ^'  ^^*^^^* 

determinations  have  affixed  to  that  word  in  this  Court:  viz. 

either  such  charitable  purposes  as  are  expressed  in  the  statute,! 

or  to  purposes  having  analogy  to  those.    I  believe,  the  expression 

"  charitable  purposes,"  as  used  in  this  Court,  has  been  applied 

to  many  acts  described  in  that  statute,  and  analogous  to  those, 

not  because  they  can  with  propriety  be  called  charitable,  but  as 

that  denomination  is  by  the  statute  given  to  all  the  purposes 

described. 

The  question  then  is  entirely,  whether  this  is  according  to  the 
intention  a  gift  to  purposes  of  charity  in  general,  as  understood 
in  this  Court :  such,  that  this  Court  would  have  held  the  Bishop 
bound,  and  would  have  compelled  him,  to  apply  the  surplus  to 
£uch  charitable  purposes  as  can  be  answered  only  in  obedience 
to  decrees,  where  the  gift  is  to  charity,  in  general :  or  *is  it,  or  [  *542  ] 
may  it  be  according  to  the  intention,  to  such  purposes,  going 
beyond  those,  partially,  or  altogether,  which  the  Court  under- 
stands by  ''  charitable  purposes ;  "  and,  if  that  is  the  intention, 
is  the  gift  too  indefinite  to  create  an  effectual  trust,  to  be  here 
executed  ?  The  argument  has  not  denied,  nor  is  it  necessary, 
in  order  to  support  this  decree,  that  the  person,  created  the 
trustee,  might  give  the  property  to  such  charitable  uses,  as  this 
Court  holds  charitable  uses  within  the  ordinary  meaning.  It  is 
not  contended,  and  it  is  not  necessary,  to  support  this  decree, 
to  contend,  that  the  trustee  might  not  consistently  with  the 
intention,  have  devoted  every  shilling  to  uses,  in  that  sense 
charitable,  and  of  course  a  part  of  the  property.  But  the  true 
question  is,  whether,  if  upon  the  one  hand  he  might  have 
devoted  the  whole  to  purposes,  in  this  sense  charitable,  he  might 
not  equally  according  to  the  intention  have  devoted  the  whole  to 
purposes  benevolent  and  liberal,  and  yet  not  within  the  meaning 
of  charitable  purposes,  as  this  Court  construes  those  words; 
and,  if  according  to  the  intention  it  was  competent  to  him  to  do 
30,  I  do  not  apprehend,  that  under  any  authority  upon  such 
words  the  Court  could  have  charged  him  with  mal-administration, 

f  The  Atiorney'G€ner<d  y.  Matthews,  2  Lev.  167.  J  Stat.  43  Eliz.  c.  4. 


246  1805.    CH.     10  VESEY,  542—543.  [b.b. 

MoBioB  if  he  had  applied  the  whole  to  purposes,  which  according  to  the 
Thb  Bishop  meaning  of  the  testator  are  benevolent  and  liberal :  though  not 
ofDubham.  j^^jg  ^1  ^j^^^  species  of  benevolence  and  liberality,  which  thia 

Court  in  the  construction  of  a  will  calls  charitable  acts. 

The  question  therefore  resolves  itself  entirely  into  that ;  for  I 
agree,  there  is  no  magic  in  words ;  and  if  the  real  meaning  of 
these  words  is  charity  or  charitable  purposes,  according  to  the 
technical  sense,  in  which  those  words  are  used  in  this  Court,  all 
the  consequences  follow  :  if  on  the  other  hand  the  intention  waa 
[  *5i^  ]  to  describe  *any  thing  beyond  that,  then  the  testator  meant  ta 
repose  in  the  Bishop  a  discretion,  not  to  apply  the  property  for 
his  own  benefit,  but  that  would  enable  him  to  apply  it  to 
purposes  more  indefinite  than  those,  to  which  we  must  look; 
considering  them-  purposes,  creating  a  trust ;  for,  if  there  is  aa 
much  of  indefinite  nature  in  the  purposes,  intended  to  be 
expressed,  as  in  the  cases,  to  which  I  first  alluded,  where  the 
objects  are  too  uncertain  .to  make  recommendation  amount  to 
trust,  by  analogy,  the  trust  is  as  ineffectual :  the  only  difference 
being,  that  in  the  one  case  no  trust  is  declared;  and  the 
recommendation  fails ;  the  objects  being  too  indefinite :  in  the 
other,  the  testator  has  expressly  said,  it  is  a  trust;  and  the 
trustee  .consequently  takes,  not  for  his  own  benefit,  but  for 
purposes  not  sufficiently  defined  to  be  controlled  and  managed 
by  this  Court.  Upon  these  words  much  criticism  may  be  used. 
But  the  question  is,  whether,  according  to  the  ordinary  sense^ 
not  the  sense  of  the  passages  and  authors  alluded  to,  treating 
upon  the  great  and  extensive  sense  of  the  word  "  charity,"  in  the 
Christian  religion,  this  testatrix  meant  by  these  words  to  confine 
the  defendant  to  such  acts  of  charity  or  charitable  purposes  as 
this  Court  would  have  enforced  by  decree,  and  reference  to  a 
Master.  I  do  not  think,  that  was  the  intention  ;  and,  if  not,  the 
intention  is  too  indefinite  to  create  a  trust.  But  it  was  the 
intention  to  create  a  trust ;  and  the  object  being  too  indefinite, 
has  failed.  The  consequence  of  law  is,  that  the  Bishop  takes 
the  property  upon  trust  to  dispose  of  it,  as  the  law  will  dispose 
of  it :  not  for  his  own  benefit,  or  any  purpose  this  Court  can 
effectuate.    I  think,  therefore,  this  decree  is  right. 

The  decree  was  affirmed. 


TOL.vn.l  1804.    CH.    9  VESEY,  407—408.  247 


JONES  V.  GIBBONS.t  1804. 

Vesey.  407-411.)  ^^''"'*  ^l,  22. 


The  priorities  itUer  $e  of  successiye  aafiignees  of  a  mortgage  of  real  RolU  Covrt. 

estate  are  regulated  by  the  dates  of  their  reepectiye  assignments,  and  Gbant,  M.R. 

are  independent  of  any  question  of  notice  to  the  mortgagor.    The  debt        r  407  1 

IB  incident  to  the  security  and  passes  with  it. 

Notice  to  the  mortgagor  of  the  assignment  is  not  necessary  to  its 
validity. 

In  1793  an  agreement  took  place  between  Walter  Jacks,  a 
West  India  merchant,  and  his  creditors;  by  which  a  letter  of 
licence  for  three  years  was  granted  to  him;  and  he  was  permitted 
to  continue  in  the  sole  management  of  his  affairs,  under  the 
control  and  inspection  of  trustees,  not  only  during,  but  after  the 
expiration  of,  the  three  years,  till  the  year  1799 ;  when  a  deed  of 
composition  was  executed,  dated  the  24th  of  June,  1799,  by 
which  Jacks  covenanted,  that  he  would  within  three  months 
insure  his  life,  and  assign  the  policy  to  the  trustees :  and  that  he 
would  during  four  years  keep  the  insurance  in  force ;  and  that 
he  would  assign  to  the  trustees  several  securities  for  debts  due  to 
him  in  the  West  Indies  by  judgment  and  mortgage ;  upon  trust, 
that  in  case  the  trustees  should  receive  20,000^.,  they  should 
deliver  up  to  the  surety  his  bond  for  the  promissory  notes  agreed 
to  be  given  for  10a.  in  the  pound :  or  reimburse  him  any  sum 
paid  upon  it ;  and  that  they  should  pay  such  sum  as  should  be 
received  to  and  amongst  all  the  then  bond  fide  holders  of  the 
promissory  notes  in  proportion  to  the  debts  remaining  due  on 
such  notes ;  and,  as  to  the  several  securities  aforesaid,  to  permit 
Jacks  to  use  them,  or  such  part  of  the  money  arising  therefrom, 
received  by  the  trustees,  as  should  be  requisite  for  the  purpose  of 
enabling  him  to  discharge  the  notes  ;  and  after  payment  thereof 
to  re-assign  to  Jacks ;  but,  in  case  they  should  not  be  paid  as 
they  became  due,  in  payment  of  them  in  equal  proportions ;  and 
Jacks  covenanted  to  convey  and  assign  the  several  debts  before 
specified,  and  the  mortgage  premises,  and  judgments  to  the 
trustees ;  upon  trust  to  pay  and  apply  among  the  said  creditors, 
parties  to  the  indenture,  in  equal  proportions ;  *and  the  creditors  [  *408  ] 
covenanted  not  to  arrest  or  prosecute  Jacks  on  account  of  any 

t  In  re  Richards  (1890)  45  Ch.  D.  589;  59  L.  J.  Ch.  728;  63  L.  T.  451. 
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Jokes  sum  then  due,  except  upon  such  of  the  promissory  notes  as 
Gibbons,  should  not  be  duly  paid;  and  he  covenanted,  that,  until  the 
notes  should  be  paid,  he  would  permit  the  trustees  to  have  access 
to  his  books,  and  submit  to  their  inspection  and  advice. 

By  other  indentures,  dated  the  2nd  of  November,  1799,  and 
the  1st  of  January,  1800,  Jacks  assigned  several  other  West 
India  and  the  other  debts  and  securities,  upon  trust  to  pay 
among  all  the  creditors,  then  being  parties  to  the  deed  of  the 
24th  of  June,  1799,  in  equal  proportion  to  their  debts,  when  the 
money  should  amount  to  lOL  per  cent. 

Jacks  continued  to  carry  on  business  till  January,  1802;  when 
he  became  a  bankrupt.  The  bill  was  filed  by  his  assignees 
against  the  trustees  under  the  deed  of  composition ;  charging, 
that  the  deed  is  fraudulent ;  as  the  tendency  of  the  transaction 
was  to  defeat  the  general  provisions  of  the  law  for  the  equal 
disposition  of  the  property  of  insolvent  debtors,  and  to  give  an 
undue  preference  to  the  particular  creditors,  who  executed  the 
deed,  by  making  an  assignment  of  a  very  considerable  part  of 
the  property  to  be  eventually  disposed  of  for  the  exclusive  benefit 
of  such  particular  creditors  in  case  of  his  bankruptcy;  Jacks 
retaining  in  the  mean  time  the  whole  management  of  such 
property,  and  remaining  in  the  visible  ownership  thereof.  The 
bill  therefore  prayed,  that  the  deed  of  composition  and  the 
several  conveyances  and  assignments  may  be  declared  fraudulent 
and  void  against  the  general  creditors,  &c. 

The  answer  admitted,  that  Jacks  was  permitted  to  remain  in 

[  •409  ]       the  possession,  management,  and  visible  ownership,  *of    the 

whole  property ;  and  that  since  the  bankruptcy  the  trustees  had 

registered  all  the  mortgages  and  securities  in  the  West  Indies, 

and  also  the  deeds  of  1799  and  1800. 

Mr.  RomiUy,  Mr.  Cox,  and  Mr.  Whishaw,  for  the  plaintiffs, 
insisted,  that  this  transaction  was  within  the  statute  of  King 
James, t  as  to  the  debts  by  mortgage  as  well  as  the  others; 
relying  on  the  opinion  of  the  Judges  in  Ryall  v.  Bowles  I  as  to 
debts,  recognized  in  Ex  parte  Ruffin ;  §  and  distinguishing  the 

t  8tat.  21  James  L  o.  19,  s.  11.  §  5  R.  B.  237,  at  p.  243  (6  Yes.  at 

t  1  Yes.  Sen.  348,  375.  p.  128). 
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case  of  an  original  mortgage  from  an  assignment :  which  they       Joirss 
considered  this  to  be.  Qibbosb* 

Mr.  Piggott,  Mr.  CuUen^  and  Mr.  Beli,  for  the  defendants, 
resisted  this  as  to  the  mortgages ;  which  they  contended  were 
not  within  the  statate.  This  was  not  an  assignment,  but  a 
mortgage  of  a  mortgage ;  which  cannot  be  distinguished  from  an 
original  mortgage.  The  debt  is  the  primary  object  in  every 
mortgage.  The  mortgagor  is  in  possession ;  not  the  mortgagee. 
It  is  true,  the  latter  may  be  the  consignee ;  but  that  does  not 
constitute  the  order,  disposition,  &c.  within  the  statute,  to  affect 
a  real  security.  As  to  the  debts  not  being  registered  in  the  West 
Indies,  the  assignees  can  have  no  equities  but  what  the  bankrupt 
had.  The  whole  effect  of  the  want  of  registration  is  to  give  a 
preference :  not  to  make  the  deed  void  as  against  the  grantor. 

The  Master  of  the  Bolls  : 

It  is  decided  by  Ryall  v.  Bowles,  that  debts  and  chattels  are  [  410  ] 
within  the  meaning  of  the  statute.  The  consequence  is,  that,  if 
they  remain  in  the  possession,  order  and  digposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  they  will  pass  by  the 
assignment  to  the  assignees.  Therefore,  in  order  completely  to 
devest  the  bankrupt  of  such  debts,  he  must  have  done  every 
thing,  that  is  equivalent  to  a  delivery  of  chattels  personal ;  that 
is,  of  moveable  goods ;  and  the  Judges,  at  least  one,  Sir  Thomas 
Pab£er,  says,  that  which  is  equivalent  to  delivery  of  moveables, 
is  in  the  case  of  a  debt  an  assignment  and  delivery  of  the 
security,  if  any,  and  notice  to  the  debtor  of  the  assignment.  It 
might  perhaps  have  been  a  question,  whether  after  assignment 
and  delivery  of  the  security  to  the  assignee,  the  bankrupt  could 
be  said  to  have  the  order  and  disposition,  merely  because  there 
was  no  notice  to  the  debtor  of  the  assignment.  Probably  that 
requisite  was  added,  as  otherwise  the  debtor  might  safely  pay  the 
money  to  the  person,  who  had  without  his  knowledge  ceased  to 
be  his  creditor.  The  debtor  would  be  bond  fide  in  making  the 
payment ;  and  it  would  be  impossible  to  make  him  pay  again. 
Sir  Thomas  Faskeb  lays  it  down  certainly,  that  there  must  be 
tii&t  notice. 
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JoKEB  It  is  then  objected,  that  with  regard  to  the  mortgage  debts  no 

OiBBoxs.  notice  has  been  given  to  the  debtor,  and  the  assignments  of  the 
mortgages  were  not  registered  in  Jamaica ;  and  the  trustees 
admit,  the  reason  of  not  registering  them  was,  that  it  might  have 
prevented  his  carrying  on  his  trade.  A  mortgage  consists  partly 
of  the  estate  in  the  land,  partly  of  the  dabt.  So  far  as  it 
conveys  the  estate,  the  assignment  is  absolute  and  complete  the 
moment  it  is  made  according  to  the  forms  of  law.  Undoubtedly 
it  is  not  necessary  to  give  notice  to  the  mortgagor,  that  the 
[  *4ii  ]  mortgage  has  been  assigned,  in  *order  to  make  it  valid  and 
effectual.  The  estate  being  absolute  at  law,  the  debtor  has  no 
means  of  redeeming  it  but  by  paying  the  money.  Therefore  he, 
who  has  the  estate,  has  in  effect  the  debt ;  as  the  estate  can 
never  be  taken  from  him  except  by  payment  of  the  debt.  With 
regard  to  the  mere  bond  or  covenant,  which  perhaps  may 
accompany  the  mortgage,  it  is  said,  that  all  the  ceremonies, 
declared  to  be  necessary  as  to  debts  in  general,  ought  to  be 
observed.  But  it  is  difficult  to  say,  the  mortgage  passes,  and  is 
well  assigned  to  one  person,  and  yet  the  debt  remains  in  another. 
It  is  impossible,  that  it  can  be  so  divided.  Therefore  by  the 
assignment  of  the  mortgage  the  debt  necessarily  passes,  as 
incident  to  it ;  and  it  is  clear,  that,  to  constitute  a  valid  assign* 
ment,  notice  to  the  mortgagor  is  not  necessary.  In  Waht^yn  v. 
The  Assignees  of  Shepherd  f  the  bankrupt  had  deposited  a 
mortgage  and  bond;  and  Lord  Alvanley  decreed,  that  the 
assignees  should  execute  a  valid  assignment :  yet  the  mortgagor 
had  no  notice  whatsoever  of  the  deposit.  It  would  be  strange  to 
say,  a  mere  deposit  should  be  effectual  against  the  assignees,  and 
a  valid  and  complete  assignment  should  not. 

These  mortgage  debts  therefore  passed  by  the  assignment  of 
the  mortgages ;  and  the  plaintiffs  are  not  entitled  to  any  account 
of  them.  With  regard  to  the  objection,  that  these  deeds  were 
not  registered,  the  Registry  Acts  have  no  effect  as  between  those 
claiming  by  conveyance  and  the  assignees  of  the  bankrupt,  who 
made  the  conveyance.  It  was  never  held  bad,  because  not 
registered ;  the  object  being  purely  for  the  protection  of 
subsequent  purchasers. 

t  4Ye6.  Jun.  119. 
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TWISDEN  V.  TWISDEN.f  iso,. 

(9  Vesey,  413—428.)  feb.  22,  28. 

Trost  term  by  the  will  of  the  grandfather  for  raiamg  portions ;  pro-      '  

Tided,  among  otiier  events,  that  if  the  children  should  be  by  their  father    Eldok,  L.C. 
in  his  life-time  adyanoed  and  preferred  with  portions  as  good  or  greater, 
the  term  should  cease. 

Personal  property  under  the  intestacy  of  the  father  not  a  satisfaction. 


[413] 


Sib  Bogeb  Twisden  by  his  will,  dated  the  7th  of  February, 
1772,  in  pursuance  of  a  power  given  him  by  indentures,  dated 
the  9th  of  April,  1744,  devised,  limited,  and  appointed,  several 
estates  in  the  county  of  Kent  to  the  use  of  his  eldest  son  Boger 
for  his  life;  with  remainder  to  trustees  to  preserve  contingent 
remainders ;  with  remainder  to  the  use  of  Sir  Boger  Newdigate, 
his  executors,  administrators,  and  assigns,  for  a  term  of  300 
years,  without  impeachment  of  waste,  upon  the  trusts  after  men- 
tioned ;  remainder  to  the  use  of  the  first  and  other  sons  of  the 
body  of  his  said  eldest  son  Boger  successively  in  tail-male  ;  re- 
mainder to  the  use  of  the  testator's  second  son  John  Papillon 
Twisden,  for  his  life ;  with  remainders  to  trustees,  &c. ;  remain- 
der to  Sir  Boger  Newdigate  for  a  term  of  400  years ;  remainder 
to  the  use  of  the  first  and  other  sons  of  John  Papillon  Twisden, 
successively  in  tail-male ;  with  remainders  over. 

The  trust  of  the  term  of  800  years  was  declared  to  be,  that,  if  [in  \ 
there  shall  be  one  or  more  child  or  children  of  the  testator's  son 
Boger,  lawfully  begotten  or  to  be  begotten,  living  at  the  time  of  his 
decease,  who,  being  a  son  or  sons,  shall  live  to  attain  the  age  of 
21  years,  or  being  a  daughter  or  daughters,  shall  attain  that  age, 
or  be  married,  and  who  by  virtue  of  the  limitations  in  this  will 
shall  not  immediately  after  the  death  of  the  testator's  said  son 
Boger  take  in  pos£ession  the  next  immediate  estate  and  remain- 
der in  the  said  premises,  then  Sir  Boger  Newdigate,  his  execu- 
tors, &c.  shall  with  all  convenient  speed  after  the  decease  of  the 
testator's  said  son  by  leasing,  mortgage,  or  sale,  or  by  perception 
of  the  rents  and  profits,  or  by  all  or  any  of  the  said  ways  or 
means,  or  otherwise,  as  to  them  in  their  discretion  shall  seem 
meet,  raise  such  sum  of  money  for  the  portion  and  portions  of 

t  Cooper  v.  Cooper  (1873)  L.  B.  8  Ch.  813 ;  43  L.  J.  Ch,  158 ;  29  L.  T.  321 ; 
and  aeepoHy  p.  311. 
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TwisDEN      the  daughters  or  younger  sons,  or  both,  by  his  said  son  Roger ; 

TwiBDEN.  ^^d  shall  pay  such  portion  and  portions  to  him,  her,  or  them, 
respectively,  at  such  time  and  times,  and  in  such  manner,  as 
herein  directed ;  that  is  to  say,  in  case  there  shall  be  only  one 
daughter  or  younger  son,  who  shall  not  immediately  after  the 
death  of  the  said  Boger  Twisden  take  in  possession  the  next  and 
immediate  estate  and  remainder,  then  the  sum  of  4,0002.  shall 
be  raised  and  levied  for  the  portion  of  such  one  daughter  or 
younger  son ;  and  in  case  there  shall  be  two  or  more  such  chil- 
dren, whether  daughters  or  younger  sons,  or  both,  then  the  sum 
of  6,000Z.  for  the  portions  of  such  two  or  more  children,  whether 
daughters  or  younger  sons,  to  be  equally  divided  between  them ; 
and  in  case  there  shall  be  no  issue  male  of  his  said  son  Boger 
Twisden  living  at  his  death,  or  if  there  shall  be  such  issue  male 
then  living,  and  all  such  issue  male  shall  afterwards  die  without 
issue  male,  before  they  shall  attain  their  several  ages  of  21 
years,  and  there  shall  be  only  one  daughter  of  the  said  Boger 
[  415  I  Twisden,  then  living,  then  *the  sum  of  10,000Z.  shall  be  levied 
and  raised  for  the  portion  of  such  only  daughter ;  and  if  there 
shall  be  two  or  more  such  daughters  then  living,  then  the  sum 
of  10,0002.  for  the  portions  of  such  two  or  more  daughters,  to  be 
equally  divided  between  them ;  which  said  portion  and  portions 
shall  be  paid  as  soon  as  may  be  after  the  death  of  the  said  Boger 
Twisden  to  such  of  the  said  younger  son  or  sons  as  shall  have 
then  attained  the  age  of  21  years,  and  to  such  of  the  said 
daughter  or  daughters  as  shall  then  have  attained  21,  or  have 
been  married ;  and  to  such  of  them,  being  a  son  or  sons,  who 
shall  not  have  attained  21  at  the  death  of  his  said  son  Boger,  so 
soon  as  he  or  they  shall  respectively  attain  21 ;  and  to  such  of 
them,  being  a  daughter  or  daughters,  c^-c.  £0  soon  as  she  or  they 
shall  respectively  attain  the  age  of  21  years,  or  be  married, 
which  shall  first  happen ;  and  to  their  respective  executors,  &c. ; 
and  upon  farther  trust,  that  the  said  Sir  Boger  Newdigate,  his 
executors,  &c.  shall  and  do  by  and  out  of  the  rents,  issues,  and 
profits,  of  the  said  premises  from  and  after  the  decease  of  the 
testator's  said  son  Boger  Twisden  raise  and  levy  such  yearly 
sum  and  sums  of  money  for  the  maintenance  and  education  of 
such  daughters  and  younger  sons  in  the  meantime  and  until 
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their  respective  portions  shall  be  payable  and  paid  respectively,      Twisdem 
as  to  him  the  said   Sir  Roger  Newdigate,   his  executors,  or     twis'dex. 
administrators,  shall  seem  meet,  not  exceeding  in  the  whole  the 
interest  of  their  several  respective  portions,  at  the  rate  of  4  per 
cent. 

It  was  farther  provided,  that  no  such  sale  or  mortgage,  as 
aforesaid,  shall  be  made  in  the  life-time  of  the  testator's  said  son 
Boger  Twisden,  without  the  express  consent  and  approbation  of 
his  said  son;  nor  afterwards,  until  some  or  one  of  the  said 
portions  shall  become  payable :  also,  that,  in  case  there  shall  be 
no  such  daughter  or  younger  son  of  his  said  son,  or  being  such, 
all  the  younger  sons  *shall  die  before  they  attain  21,  and  all  the  [  *^16  ] 
daughters,  before  they  attain  that  age  or  be  married,  or  in  case 
the  monies  hereinbefore  intended  to  be  raised  for  their  portions 
and  maintenance,  as  aforesaid,  shall  be  by  the  means  before- 
mentioned  raised  and  levied,  or  in  case  all  the  daughters  and 
younger  sons  shall  be  by  his  said  son  Boger  Twisden  in  his  life- 
time advanced  and  preferred  with  portions  as  good  or  greater 
than  the  portions  hereby  for  them  intended,  or  if  the  portions  to 
be  given  to  or  with  them  or  any  of  them  shall  fall  short  of  the 
portions  hereby  for  them  provided,  and  so  much  money  shall  be 
by  the  means  aforesaid  raised  or  levied  as  will  make  up  such  por- 
tions so  by  him  given  to  the  full  value  of  the  portions  hereby  for 
them  intended,  then  the  whole  term  and  estate  of  800  years,  &c. 
shall  cease,  or  attend  the  inheritance. 

The  testator  gave  an  estate  in  Kent  to  his  eldest  son  in  fee ; 
and  also  gave  real  and  personal  estate  to  his  other  son.  The 
testator  died,  leaving  both  his  sons  surviving.  The  eldest  son, 
Sir  Boger  Twisden,  died  in  October,  1779;  leaving  his  wife 
eruient  with  the  plaintiff,  Bebecca  Twisden ;  who  was  bom,  after 
his  death,  in  January,  1780 ;  and  was  the  only  issue  of  Sir  Boger 
Twisden,  the  son ;  and  having  attained  the  age  of  21  in  January, 
1801,  she  filed  the  bill ;  charging,  that  no  sum  had  ever  been 
paid  out  of  the  rents  and  profits  for  or  towards  her  education 
during  her  minority,  nor  the  said  sum  of  10,000i. ;  and  praying, 
that  she  may  be  declared  entitled  to  the  said  sum,  with  interest 
from  her  birth,  &c. 

The  trustee  of  the  term  by  his  answer  stated,  that  he  was  not 
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TwisD£N     called  upon  on  behalf  of  the  plaintiff  during  her  minority  to  raise 

TwisDEN.     Any  sum  for  maintenance  and  education. 
[  417  ]  The  defendant,  Sir  John  Papillon  Twisden,  by  his  answer 

stated,  that  the  two- third  parts  of  the  surplus  of  the  personal 
estate  of  the  plaintiff's  father,  to  which  the  plaintiff  became 
entitled  in  consequence  of  his  dying  intestate,  amounting  to 
more  than  10,0002.  ought  to  be  taken  as  a  portion  advanced  by 
him  within  the  meaning  of  the  will ;  and,  as  the  interest  of  her 
share  of  the  residue,  and  the  rents  of  a  freehold  estate  descended 
to  her  must  have  afforded  an  ample  fund  for  her  maintenance 
and  education,  insisted,  that  she  was  not  entitled  to  have  any 
interest  upon  the  sum  of  10,0002.  previous  to  her  age  of  21 ;  in  case 
she  then  became  entitled  to  have  that  sum  raised  and  paid  to  her. 

The  Attorney-General,  Mr.  Romilly,  and  Mr.  Steele,  for  the 
plaintiff: 

[They  cited  Blandy  v.  Widmore,\  Lee  v.  UAranda^X  and 
Rickman  v.  Morgan,  §  1 

[  419  ]  The  Solicitor-Generaly  Mr.  Mansfield,  and  Mr.  Trower,  for 

the  defendant : 
[They  cited  Copley  v.  Copley. \\] 

[  421  J  The  Attorney 'General,  in  reply : 

There  is  no  authority  compelling  your  Lordship  to  decide  this 
case  against  the  natural  import  of  the  words,  requiring  expressly 
an  act  in  the  life  of  the  father.    ♦    *    ♦ 

I  422  ^       The  Loed  Chancellor  : 

This  case  is  certainly  very  important ;  not  only  with  reference 
to  the  charge,  which  the  bill  seeks  to  bring  upon  this  estate ;  but 
as  bearing  upon  a  great  many  cases,  that  may  arise ;  and  as  to 
which  I  do  not  yet  know  any  decision.  The  question  turns  alto- 
gether upon  the  true  construction  of  the  will ;  as  to  which  it  is 
necessary  to  look  to  a  great  variety  of  cases,  that  might  have 
arisen ;  on  which,  if  the  intention  of  the  testator  was,  that  the 
estate  in  settlement  should  not  be  burthened  with  the  charge,  if 
the  younger  children  could  be  otherwise  provided  for,  that  inten- 

t  1  P.  Wmfl.  324.  §  1  Br.  0.  0.  63 ;  2  Br.  C.  0.  394. 

t  3  Atk.  419;  1  Ves.  Sen.  1.  ||  1  P.  WmB.  147. 
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tion  must  have  miscarried.     In  the  declaration  of  the  trusts  of     Twisden 
the  term  to  raise  the  portions  the  testator  distinctly  looks  to     xwisden. 
transactions  to  take  place  after  the  decease   of  his  son ;   and 
the  expression  founds  two  observ^ations :  first,  that  this   was  a 
provision,   *to  take  place  in  effect,  upon  his  part,  after  the         •^^a  j 
decease  of  his  son :  upon  the  other  hand,  these  words,  which  so 
frequently  occur,  are  to  be  looked  to  as  used  by  a  person,  who, 
in  the  subsequent  part  of  the  will,  with  reference  to  the  same 
acts,  uses  expressions  having  a  sense  directly  contrary :  viz.  "in 
the  life-time  of  my  said  son." 

A  clause  follows,  which  might  have  created  many  cases  of 
difficulty :  for  it  is  pointed  to  the  transaction  of  raising  portions, 
not  only  after  the  decease  of  the  son,  but  for  persons  described 
with  reference  to  what  might  have  been  the  state  of  this  family. 
By  the  former  part  of  the  will  a  younger  son  becoming  an  eldest 
was  to  take  no  portion.  But,  if  he  attained  the  age  of  21  in  the 
life-time  of  his  father,  under  the  following  clause  there  is  a 
power  to  the  father  to  direct  the  trustees  in  his  life-time  to  raise 
the  portion ;  and  yet  he  might  afterwards  become  the  eldest  son, 
entitled  to  the  estate  at  the  death  of  his  father.  If  he  had 
directed  a  portion  to  be  raised  for  a  daughter,  and  afterwards  he 
had  died,  and  by  his  will  made  a  settlement  upon  her,  or,  if  she 
took  a  greater  property  by  his  intestacy,  a  question  would  have 
arisen  as  to  the  effect  of  those  subsequent  circumstances  upon  a 
portion,  previously  directed  by  Sir  Roger  Twisden  to  be  raised. 
In  the  provision  for  the  event  of  advancement  of  the  younger 
children  with  portions  as  good  or  greater,  those  last  words 
satisfy  me,  that  an  advancement,  if  it  came  out  of  any  other 
fund,  would  be  sufficient  to  take  away  the  portions. 

The  circumstance,  that  the  testator  gave  an  estate  in  Kent  in 
fee,  and  the  residuary  personal  estate,  to  his  eldest  son,  is 
material ;  as  it  is  contended  that  though,  if  the  son  had  given 
by  will  to  his  daughter  a  real  estate,  not  included  in  the  settle- 
ment,  the  value  of  that  *estate  was  not  to  go  pro  tanto  to  satisfy,  [  '^2^  ] 
or,  if  equal,  to  adeem  altogether,  the  portion ;  yet  personal 
estate  of  equal  value,  or  not,  whether  given  by  will,  or  taken 
under  an  intestacy,  is,  according  to  the  meaning  of  this  will,  to 
be  taken  as  a  satisfaction,  altogether  in  the  one  case,  and  pro 
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TwisDEK     tanto  in  the  other ;  also,  that  a  plain,  general  intention  is  mani- 
TwiBDEK.     fested  upon  the  whole  will  to  keep  together  in  his  family  and 
male  descendants,  unaffected  by  any  charge  for  younger  children 
or  female  descendants,  the  estate,  the  subject  of  this  particular 
class  of  limitations ;  and  to  do  that  by  all  means  in  his  power ; 
and  by  directing,  that,  if  there  is  a  provision  of  any  other 
nature,  they  should  not  resort  to  this.     That  observation  fails,  if 
a  sole  daughter  of  either  son,  taking  a  real  estate,  devised  ta 
either  of  them,   whether  by  descent  or  purchase,   would   be 
entitled  to  the  portion  out  of  these  estates ;  for  then  the  testator 
must  be  taken  to  have  contemplated  a  case,   in  which  the 
daughter  would  have  taken  property,  originally  his,  of  a  value 
perhaps  more  than  the  portion ;  and  yet  be  entitled  to  the  por- 
tion ;   and  it  might  have  happened,  as  has  been  observed,  that 
the  testator  might  have  lived,  till  his  son  was  married,  and  a 
daughter  bom,  and  then  have  died ;  and  his  son  might  have  died 
intestate  immediately  afterwards ;  and  then  it  would  have  been 
urged,  that,  if  the  real  estate  in  Kent  was  worth  40,000/.  and 
was  to  be  taken  by  his  daughter,  as  heir,  she  could  claim  the 
portion ;  and  though  personal  estate,  of  the  same  value,  taken 
by  her  under  an  intestacy,  would  satisfy  that  claim,  the  real 
estate  would  not.     It  is  very  difficult  to  say,  the  testator  intended 
that.    With  reference  to  that,  the  construction  of  the  law  upon 
the  word  "  portion  "  must  be  considered ;  and  though  it  may  be 
conceived,  he  meant  by  that  word  what  has  been  held  under  the 
[  •425  ]      Statute  of  Distributions,  *under  which  land,  claimed  by  settle- 
ment, (I  do  not  mean  a  pecuniary  charge  upon  it,  but  the  land 
itself),  has  been  held  a  portion,  I  do  not  know  an  instance,  that 
land  taken  by  descent  has  been  held  a  portion ;  nor  am  I  aware, 
that  any  provision  by  will  of  either  land  or  money  has  been 
within  the  statute  considered  a  portion  advanced  in  the  life. 
It  means,  not  a  person  making  no  will,  but  a  person  dying 
intestate  as  to  the  subject  to  be  distributed  by  the  statute. 
There  is  no  instance  of  real  estate,  given' to  a  younger  child,  or  a 
particular  part  of  the  personal  estate,  given  to  any  child,  by  the 
testator,  and  where  executors  have  been  held  trustees  of  the 
residue,  which  therefore  as  undisposed  of,  was  to  go  under  the 
statute,  where  in  the  division  of  that  residue  this  Court  ever 
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broaght  into  hotch-pot  what  the  particukr  child  took  under  the  Twibdek 
\rill  of  that  person,  dying  partly  testate,  partly  intestate ;  and  all  twisdex. 
the  cases  put  it  upon  this;  admitting  that  property,  which 
cannot  be  taken  till  after  the  decease  of  the  party,  shall  be 
advancement,  yet  it  is  advancement  made  in  the  life  of  the 
intestate ;  which  are  the  very  words  of  the  statute :  '*  provided 
effectually  secured  and  assured  in  his  life- time." 

Upon  the  question,  Whether  a  testamentary  instrument  is 
excluded  by  those  terms,  I  have  not  found  any  case  decided* 
But  the  doctrine  as  to  the  custom  of  York  is  not  without  weight. 
According  to  that  a  child  cannot  take  a  share  in  the  customary 
])art,  who  has  been  advanced  in  the  life-time  of  the  deceased. 
These  are  the  words  of  the  custom,  and  of  the  writ  de  rationabUi 
jHirte:  not  merely  in  the  ordinary  sense:  but  the  child  could 
not  bring  his  advancement  into  hotch-pot ;  so  as  to  take  a  share 
of  the  customary  part ;  for  if  the  father,  20  years  before  his 
death,  had  given  to  that  child  by  deed,  or  to  take  at  his  death, 
500Ly  which  sum  was  a  competent  *portion  of  the  father's  assets  [  *^2G  ] 
at  that  time  though  by  a  subsequent  increase  it  turns  out  at  his 
death  to  be  a  very  small  part,  still  it  bars  the  child  from  any 
part  of  the  customary  estate.  But  Swinburne  f  expresses,  that 
it  must  be  by  some  act,  that  assures  and  confirms  it  in  his  life- 
time ;  and  that,  which  is  revocable,  viz.  by  will,  is  not  within 
the  custom  or  the  writ  an  advancement  in  the  Ufe  of  the  party ; 
as  being  always  revocable;  and  not  in  his  life  assured  and 
secured  to  the  child  ;  and  that  is  confirmed  by  this ;  and  I  do  not 
recollect,  it  was  ever  contended  u]K)n  a  will,  where  a  child  took 
by  the  disposition  of  the  testator  real  or  personal  estate,  and 
there  was  an  intestacy  as  to  the  residue,  that  the  child  could  not 
take  a  share  of  that,  without  bringing  into  hotch-pot  what  he 
took  under  the  will.  If  the  law  is,  that  what  is  to  be  taken 
under  a  will  is  not  an  advancement  in  the  life  of  the  party,  it  is 
very  difficult  to  say,  that  what  is  taken  under  an  intestacy  shall 
be  an  advancement ;  and  though  it  is  true,  the  will  must  be 
made  in  the  life,  it  is  equally  true,  nothing  is  advanced  or  given 
to  the  party  to  take  till  after  the  death. 

If  therefore  the  words  "advanced  and  preferred  in  his  life- 

t  Swinb.  336,  7th  edit. 
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TwiBDEN  time  "  were  the  only  words  in  this  will,  the  construction,  that 
T.VI8DEN.  6ven  a  testamentary  disposition,  much  less  what  is  taken  under 
an  intestacy,  would  adeem  this  portion,  would  be  a  stronger  con- 
struction than  the  Court  is  authorized  to  put  upon  the  words. 
As  to  the  case  of  Blandy  v.  Widmore,  it  is  not  correct  to  say,  the 
Court  could  not  hold  that  a  performance  of  the  covenant,  because 
the  popular  sense  of  the  word  "  leave  "  is  by  actual  gift ;  for 
that  was  the  construction:  whether  right  or  wrong,  that  case 
was  decided  upon  the  ground  of  performance  of  the  covenant. 
Upon  Lee  v.  D'Ardnda,  w^hich  is  always  observed  upon  as  a  very 
[  ♦427  ]  strong  case,  the  *same  observation  arises.  The  terms  of  the 
covenant  adverting  to  the  capacity  to  do  the  act  by  will,  it  was 
said,  that  there  was  no  breach  in  the  life- time  of  the  covenantor; 
and  no  complaint  could  be  made  of  his  not  actmg  in  his  life. 
Therefore  the  Court  reasoned,  that,  not  performing  in  his  life, 
the  meaning  must  have  been,  that  the  person  to  have  the  benefit 
of  the  covenant  taking  from  his  assets  the  sum  he  was  to  settle, 
that  should  be  a  satisfaction  of  the  covenant,  that  could  not  be 
broken  in  his  life.  The  cases  upon  performance  of  covenants 
therefore  do  not  apply. 

As  to  the  cases  of  satisfaction,  it  has  been  long  determined, 
that  where  the  portions  come  from  the  same  party,  the  father, 
or  a  person  in  loco  parentisj  small  circumstances  of  difference, 
where  the  value  is  substantially  the  same  to  the  child,  shall  not 
prevent  satisfaction,  that  would  have  that  effect  in  the  case  of  a 
stranger.  But,  unless  there  was  something  more  in  this  will 
than  the  argument  upon  the  general  intention,  regard  being  had 
to  the  circumstance,  that  both  sons  were  furnished  with  con- 
siderable means,  both  real  and  pecuniary,  to  find  portions,  and 
that  they  were  not  adverted  to  by  the  testator  expressly,  unless 
it  can  be  made  out,  that  what  is  taken  under  intestacy  is 
advancement  and  preferment,  or  given  in  the  life-time  of  the 
party,  the  question  comes  back  to  the  point,  WTiether  what  is 
expressly  given  is  clearly  taken  away?  The  word  "given" 
means  the  same  upon  the  whole  as  "advanced  and  preferred  in 
his  life-time  :  "  and  my  opinion  is,  that  what  is  taken  by  intes- 
tacy is  not  advanced  in  the  life-time  of  the  parent ;  and  there  is 
no  principle  requiring,  that  what  a  child  would  take  by  intestacy 
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of  personal  estate  is  within  the  meaning  of  the  clause,  if  what  he 
would  take  for  want  of  a  devise  of  real  estate  is  not  to  be  so  con- 
sidered ;  for  the  word  "  portion  "  is  in  ordinary  cases  applied  to 
both.  My  *  judgment  therefore  is,  that  this  personal  estate,  taken 
by  the  plaintiff,  does  not  adeem  the  portion ;  which  is  therefore 
to  be  raised.  But  if  you  choose  to  speak  to  it  again,  as  it  is  a 
question  of  great  importance,  I  will  hear  it  with  the  assistance  of 
the  Mastsb  of  thb  Bolls  and  Lord  Alvanley. 

The  parties  not  having  expressed  any  inclination  to  have  the 
cause  argued  again,  the  Lord  Chancellor  made  the  decree  for 
raising  the  portion. 


TWISDEX 

r. 

TWISDEX. 


[ 


•428  ] 


March  G. 


POWIS  V.   BUEDETT. 

(QVesey,  428--438.) 

Term  in  trust,  after  the  decease  of  the  father,  in  case  he  shall  leave  a 
younger  child,  &c.  to  raise  portions ;  to  be  paid  according  to  appoint- 
ment, and  in  default,  &c.  at  twenty-one  or  marriage ;  with  a  provision 
for  advancement  in  the  life  of  the  father  by  his  direction,  and  survivor- 
ship upon  the  death  of  any  child,  before  the  portion  shall  be  payable ; 
and,  if  there  shall  be  no  such  child,  or  all  die  before  the  portions  become 
pa3^ble,  not  to  be  raised.  Vested  in  an  only  younger  child;  who, 
having  attained  twenty-one,  died  in  the  life  of  the  father ;  no  appoint- 
ment having  been  made. 

Bt  indentures  of  settlement,  previous  to  the  marriage  of  Lord 

And  Lady  Denbigh,  dated  the  2nd  of  April,  1757,  estates  of  Lady 

Denbigh  were  conveyed  to  trustees,  their  heirs  and  assigns,  to 

the  use,  after  the  marriage,  of  Lord  Denbigh  for  life,  without 

impeachment  of  waste;   and  from  and  immediately  after  his 

-death  to  the  use  of  trustees  to  preserve  contingent  remainders ; 

j&mdi  after  the  decease  of  the  said  Earl  of  Denbigh,  in  case  he 

shall  leave  one  or  more  daughter  or  daughters,  younger  son  or 

«ons,  of  his  body  on  the  body  of  the  said  Mary  Cotton,  his 

intended  wife,  to  be  begotten,  then  upon  trust,  that  the  said 

trustees  and  the  survivors,  &c.  shall  by  sale  or  mortgage,  raise 

the  sum  of  12,000L  for  the  portions  or  fortunes  of  such  daughter 

or  daughters,  younger  son  or  sons,  to  be  paid  to  him,  her,  or 

them,  at  such  *time  or  times,  and  in  such  manner,  and  in  such 

shares  and  proportions,  as  the  Earl  of  Denbigh  and  Mary  Cotton 

"s  2 


1804. 
March  5,  6. 


Eldon,  L.C. 

[  428  ] 


[  •429  ] 
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TowiB  shall  by  any  writing  or  writings  under  their  hands,  attested  by 
BuRDETT.  two  or  more  credible  witnesses,  appoint ;  or,  in  default  of  such 
joint  appointment,  then  as  the  survivor  shall  appoint ;  and  for 
want  of  such  appointment,  then  the  said  sum  of  12,000{.  shall  be 
paid  to  or  divided  among  such  daughter  or  daughters,  younger 
son  or  sons,  in  equal  proportions,  share  and  share  alike ;  and 
the  portion  or  share  of  such  daughter  or  daughters  shall  be  paid 
to  her  or  them  at  her  or  their  respective  age  or  ages  of  21  years, 
or  day  or  days  of  marriage,  which  shall  first  happen ;  and  the 
portion  or  share  of  such  younger  son  or  sons  shall  be  paid  to 
him  or  them  at  his  or  their  respective  ages  of  21  years. 

The  settlement  contained  the  following  proviso:  that  if  the 
Earl  of  Denbigh  shall  think  proper  that  any  of  the  portion  or 
portions  of  any  such  daughter  or  daughters,  younger  son  or  sons, 
should  be  raised  and  paid  to  such  daughter  or  daughters, 
younger  son  or  sons,  for  their  preferment  or  advancement  during 
the  lifetime  of  the  Earl,  and  should  signify  the  same  in  writing 
under  his  hand  and  seal,  it  should  be  lawful  for  the  trustees  to 
raise  such  portion  or  portions  during  the  life-time  of  the  Earl,  he 
keeping  down  the  interest  thereof  during  his  life ;  and  this- 
farther  trust  was  declared,  that,  until  the  said  several  and 
respective  portions  shall  become  payable,  the  trustees  shall, 
from  and  after  the  death  of  the  Earl  of  Denbigh  out  of  the  rents- 
and  profits,  or  the  interest  of  money  arising  by  sale  of  the 
premises,  pay  and  allow  for  the  maintenance  and  education  of 
such  child  or  children,  during  their  minority  any  sums,  not 
exceeding  in  the  whole  400L  a-year. 
1 430  ]  It  was  then  provided  and  declared,  that  in  case  any  of  the 

said  daughters  or  younger  sons  shall  happen  to  depart  this  life, 
before  his,  her,  or  their  respective  portions  shall  become  payable, 
as  aforesaid,  then  as  well  the  portion  or  portions  of  him,  her,  or 
them,  so  dying,  as  any  share,  or  part  of  such  portion  or  portions, 
as  shall  from  time  to  time  come  or  accrue  to  him,  her,  or  them, 
by  survivorship,  shall  be  paid  and  divided  amongst  the  survivors 
of  such  son  or  sons,  daughter  or  daughters,  when  and  in  such 
manner  as  his,  her,  or  their  respective  original  portion  or  por- 
tions  shall  become  payable,  as  aforesaid ;  provided,  that  if  there 
shall  be  no  such  younger  son  or  sons,  daughter  or  daughters,  or 
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all  shall  die  before  his,  her,  or  their,  portion  or  portions  shall  Powis 
become  payable,  then  no  part  of  the  said  12,000Z.  shall  be  raised ;  bubdbtt. 
or,  if  raised,  it  shall  be  again  invested  in  freehold  estates,  to  be 
limited  to  the  same  uses  ;  and  from  and  after  the  decease  of  all 
and  every  such  younger  son  and  sons,  daughter  and  daughters, 
before  any  of  their,  his,  or  her,  portion  or  portions,  shall  become 
payable,  as  aforesaid,  no  farther  interest  or  profit  shall  be  raised ; 
and  so  much  as  shall  be  then  raised  beyond  the  maintenance 
shall  go  to  the  persons  entitled  upon  such  death  to  the  posses- 
sion and  inheritance;  and,  subject  to  the  said  12,000Z.  and 
maintenance,  as  to  all  the  said  lands  and  premises,  to  the  use 
of  the  first  and  other  sons  of  the  marriage  in  tail-male ;  with 
remainders  to  the  daughters  in  tail,  and  to  Lord  and  Lady 
Denbigh,  and  the  heirs  of  the  survivor. 

The  marriage  took  place ;  and  Lady  Denbigh  died ;  leaving 
issue  two  sons  only.  Charles  John  Fielding,  the  younger  son, 
died  in  1789,  having  attained  the  age  of  21 ;  and  by  his  will, 
dated  the  11th  of  June,  1786,  bequeathed  all  the  fortune,  settled 
upon  the  younger  children  of  his  father  and  mother,  to  his 
brother  Lord  ^Fielding ;  and  appointed  him  executor.  Lord  [  u$i  ] 
Fielding  died  in  1799.    Lord  Denbigh  died  in  1800. 

The  bill,  filed  by  the  acting  executor  of  Lord  Fielding,  and  as 
such  of  his  brother,  prayed,  that  it  may  be  declared,  that  the 
portion  of  12,000Z.  vested  in  Charles  John  Fielding,  as  the  only 
younger  child  of  the  marriage,  upon  his  attaining  21 ;  and  that 
it  may  be  raised,  &c. 

Mr.    Mansfield,    Mr.    RamiUy,   and    Mr.  Hollist,  for  the 
plaintiff : 

The  question  in  this  case  is.  Whether  the  only  younger  child 
took  a  vested  interest  in  this  sum  of  12,0002.  The  provision  by 
this  settlement  appears  to  be  for  such  children  as  the  father 
should  leave ;  as  in  Hope  v.  Lord  Clifden\  and  Woodcock  v.  The 
Duke  of  Dorset ;  J  and  in  other  respects  the  settlement  strongly 
resembles  that  in  Hope  v.  Lord  Clifden  ;  in  which  the  words  were 
full  as  strong.    ♦    *     * 

t  6  B.  E.  3e4  (6  Ves.  499).  J  3  Br.  C.  C.  568. 
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Powis  The  Attorney 'General  and  Mr.  Trmver,  for  the  defendants : 

r. 

BuRDBTT.  *  *  The  fact,  distinguishing  this  case  and  that  from  all  the 
[  432  ]  others,  is,  that,  no  one  child  having  survived  the  parent,  the 
event,  in  which  the  portions  were  to  be  raised,  never  happened. 
In  all  the  other  cases,  from  Emperor  v.  Rolfe,\  uniformly  the 
sum  was  to  be  raised ;  and  the  question  was  between  a  surviving 
child  and  the  representative  of  a  deceased  child. 
[They  cited  Wingrave  v.  Palgrave.l] 

The  Lord  Chancellor: 

[  433  ]  These  cases,  if  they  are  to  be  shaken,  must  be  shaken  in  the 

House  of  Lords.  Though  my  mind  felt  great  difficulty  upon  thi» 
subject  in  Hope  v.  Lord  Clifden,  and  I  should  originally  have 
felt  great  difficulty  in  going  the  length  of  these  decisions,  yet  I 
found  by  a  long  series  of  authority,  a  construction  of  these  pro- 
visions in  marriage  settlements  established ;  for  the  purpose  of 
meeting  a  difficulty,  that  would  have  occurred  without  that  con- 
struction :  Emperor  v.  Rolfe,  Cholmondeley  v.  Meyiicky^  and 
Woodcock  V.  The  Duke  of  Dorset ;  upon  the  clause  for  providing 
for  the  event  of  the  death  of  a  child,  before  the  portion  should  be 
due  and  payable ;  and  in  general  expressly  stating,  that,  unless 
the  father  otherwise  directs,  though  due,  it  shall  not  be  payable : 
the  expression,  in  its  obvious  meaning,  importing,  that  the 
authors  of  the  settlement  intended,  that  the  child  should  not 
only  attain  the  age  of  21  in  the  life-time  of  the  father,  but  also 
should  survive  the  father ;  for  it  goes  beyond  the  sense  of  the 
word   "  due :  '*   particularly,  if  there  is  a  prohibition  to  pay, 

[  *434  ]  though  it  should  be  due,  till  ^another  event.  But  in  all  these 
cases  it  is  very  well  settled,  that,  for  the  purpose  of  allowing 
the  younger  children  to  take  their  portions,  if  they  have  at- 
tained the  age  of  21,  or,  if  daughters,  been  married,  in  the  life- 
time  of  the  parent,  though  the  child  dies,  before  the  portion 
is  both  due  and  payable,  yet  by  its  representative  that  child 
will  take. 

The  question  then  is,  whether  upon  the  special  expressions  of 
this  settlement  a  different  determination  is  to  be  made  ?  First, 
this  was  the  property  of  the  wife  ;  upon  which  I  do  not  lay  much 

t  1  Ves.  Sen.  208.  %  \  P.  Wms.  401.  §  3  Br.  C.  C.  253,  «. 
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stress ;  noticing  it  only  for  the  purpose  of  stating  the  case  cor-       Powis 


r. 


rectly.  The  whole  inheritance  is  vested  in  trustees :  so  that  the  nrRiiErr. 
legal  property,  which  could  be  used  for  raising  the  portions,  con- 
tinues to  subsist  in  the  trustees ;  which  is  to  be  observed ;  for  in 
some  of  the  cases  the  cesser  or  determination  of  the  term,  the 
fact,  that  the  term  was  gone  at  law,  is  relied  on.  Upon  the 
clause  as  to  the  portions,  the  whole  difficulty  arises  from  the  word 
"  leave ;  '*  for  if  the  expression  was  "  have,"  or  any  term  not  ex- 
pressing the  circumstance  of  surviving  the  father,  it  would  be 
clear.  The  question  upon  that  is,  whether,  again  to  use  the 
language  of  Lord  Thurlow,  the  Court  is  authorized  so  to 
manage  and  struggle  with  that  word  as  to  be  entitled  to  say,  a 
child,  that  did  not  actually  survive  Lord  Denbigh,  can  be  entitled 
to  the  portion?  The  expression  is  almost  in  terms  that  of 
Woodcock  V.  llie  Duke  of  Dorset.  The  natural  import  certainly 
is  such  daughters  or  younger  sons  as  he  should  leave  at  his 
death.  Upon  the  defendant's  construction  of  the  word  *'  leave  *' 
it  is  clear,  that  if  there  had  been  six  younger  sons  and  seven 
daughters,  all  married,  and  twelve  of  them  had  died,  leaving 
families,  those  twelve  families,  who  had  lost  their  parents,  must 
have  been  without  any  provision,  as  far  as  they  were  to  depend  upon 
this  settlement  for  a  provision  ;  *and  the  thirteenth  child  would  [  *^35  ] 
take  what  probably  was  intended  to  be  shared  among  all  at  the 
age  of  21,  or  the  marriage  of  daughters.  I  agree,  as  Lord 
Thurlow  says,  a  man  may  make  a  provision  for  children  to 
depend  upon  the  event  of  their  surviving  him  :  but  in  the  case  I 
put  it  would  be  a  whimsical  intention  to  impute,  not,  that  what 
should  so  fail  should  accrue  to  his  estate,  but,  that  it  should  be 
carried  over  to  the  thirteenth  child.  That  intention,  however, 
though  whimsical,  if  clearly  expressed,  construing  it  upon  the 
principles  applied  to  these  contracts  between  father  and  mother 
for  the  benefit  of  the  child,  must  obtain. 

The  clause,  providing  for  advancement,  authorizes  the  Court 
to  say,  the  word  "  leave "  must,  by  some  management  and 
struggle,  (for  I  admit  it  is  so)  have  a  sense,  that  will  make  it 
consistent  with  the  rest  of  the  deed ;  and  it  is  impossible  to  recon- 
cile this  provision,  unless  I  say,  upon  the  trust  altogether,  that 
he  must  be  taken  to  leave  children,  if  in  his  life  he  had  children, 
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Powis  who  attained  the  age  of  21,  or,  if  daughters,  married.  Upon 
BuBDETT.  ^hat  clause,  what  is  to  be  done,  if  the  children  surviving  him 
were  the  only  children  to  take  portions  ?  It  would  be  impossible 
for  him  in  his  life  to  say,  to  what  child  he  can  advance  a  portion 
in  his  life ;  for  the  provision  is  not  merely,  that  he  shall  make  a 
declaration  of  the  portion,  the  child  to  rest  upon  that  declaration 
during  the  life  of  the  father ;  but  the  portion  is  to  be  raised  and 
paid  in  his  life ;  and  the  payment  forms  so  much  a  part  of  what 
is  to  be  done,  that,  being  raised,  he  is  to  keep  down  the  interest ; 
which  supposes  the  principal  advanced  by  some  person,  who  is  to 
receive  the  interest.  Then  what  is  to  be  done  upon  that  ?  Sup- 
pose, he  had,  in  the  case  I  put,  raised  the  respective  parts  of  the 
twelve  children :  under  the  words  "  such  daughter  or  daughters," 
[  ♦436  ]  &c.  connected  with  the  expression  "  leave,"  if  one  *child  sur- 
vived, upon  the  argument  of  the  defendants  that  child  would 
have  a  right  to  insist,  that  what  had  been  advanced  to  the 
twelve  was  to  be  called  back.  There  is  therefore  an  absolute 
necessity  for  rejecting  the  obvious  meaning  either  of  one  part 
of  the  declaration  or  of  another ;  or  to  make  the  whole  as 
consistent  as  you  can ;  and,  attending  to  the  authorities, 
the  interpretation  is,  that  the  true  intent  and  meaning  of  such 
an  instrument  is,  that  a  child,  who  had  attained  the  age  of 
21,  or  a  daughter,  who  had  married,  was  a  child  within  the 
whole  of  the  meaning  left,  so  as  to  be  entitled  to  a  portion ; 
and  I  do  no  more  violence  to  the  word  *^  leave  "  than  the  former 
cases. 

The  case  of  Wingrave  v.  Palgrave  was  decided  in  the  only  way, 
in  which  it  could  be  decided ;  for  first  the  estate  tail  preceded 
the  term  of  99  years ;  and  the  eldest  son,  when  21,  might  have 
barred  all  the  portions ;  and,  not  only  the  remainder  to  the 
trustees  was  limited  after  that  estate  tail,  and  the  trust  declared 
to  be,  that,  if  the  son  should  die  without  heir  male,  and  leaving  a 
daughter  or  daughters,  but  there  was  no  ambiguity  upon  that  ex- 
pression ;  for  the  settlement  goes  on  to  say,  that  if  he  shall  not 
have  any  daughter  living  at  his  death,  then  the  term  to  cease. 
The  object  altogether  was,  that  if  there  should  be  no  son,  and 
there  should  be  a  daughter  living  at  the  death  of  her  father, 
there  should  be  a  provision  by  the  term  for  the  daughter  :  but  if 
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there  should  be  neither  a  son  nor  a  daughter,  then  neither  the       Powis 
estate  tail  nor  the  term  was  to  take  eflfect.  Bchdett. 

In  Woodcock  v.  The  Duke  of  Dorset  the  construction,  compre- 
hending children,  who  died,  was  very  difficult ;  for  there  was  not 
only  the  condition  of  leaving  children,  but  it  was  expressed  to  be 
for  the  maintenance  of  "  such  child  or  children,"  and  to  pay  to 
"such  child  or  children;"  ♦not  any  children.!     The  contract       [♦437] 
was,  not  only  between  the  authors  of  the  settlement,  but  between 
those,  who  were  to  take  under  the  settlement ;  and  the  brother 
had  a  right  to  say,  that,  if  the  words  were  to  be  construed  in 
their  natural  and  obvious  meaning,  he  had  nothing  to  do  with 
the  question  between  the  authors  of  the  settlement  and  the  re- 
presentatives of  the  other  child ;  but  being  a  contract  for,  as  well 
as  against,  him,  he  was  entitled  to  the  whole.    But  Lord  Thur- 
xow  thought,  upon  the  whole,  that  was  not  the  meaning ;  and 
that,  upon  the  intention,  those  words  were  not  sufficient  to  con- 
fine it  to  the  surviving  child.     No  comment  from  Lord  Thurlow 
himself  can  support  that  decision  upon  any  other  ground.    In 
Hope  V.  Lord  Cli/den  I  followed  that  decision  and  others,  though 
upon  different  words,  turning  upon  the  same  principle,  in  giving 
a  large  construction  to  words,  for  the  benefit  of  the  children  to 
be  provided  for.     I  do  not  deny,  that  it  appeared  to  me,  there 
had  been  in  these  cases  a  considerable  strain  upon  language ; 
and  therefore  I  looked  with  all  astuteness  to  see,  whether  under 
the  words  of  that  settlement  I  could  not  put  it  upon  the  circum- 
stance, that  there  happened  to  be  some  children  living.    But  if  that 
circumstance  had  not  occurred,  the  result  of  my  opinion  is  that 
I  should  have  been  called  upon  by  preceding  authorities  to  decide 
that  case  upon  a  larger  principle ;  and  I  agree,  it  is  mischievous 
to  decide  these  cases  upon  small  circumstances.    Admitting  the 
distinction  in  that  instance  I  express  my  opinion,  that  according 
to  the  habit  of  deciding  in  these  cases  this  child  is  entitled  to 
have  the  portion  raised,   notwithstanding  the  difficulty,   that 
arises  upon  the  word  "  leave."    I  have  great  satisfaction  in  find- 

t  This  part  of  the  settlement  is  3  Yes.  &  Bea.  84,  in  the  note  to 

inooirectly    stated    in   the   Beport.  Hargrave  v.  Cartier,  the  words,  as 

The  words  in  the  direction  to  pay  taken  from  the  Begister*s  Book, 
the  capital  are  "^^e  children."    See 
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POWIS 
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BUBDETT. 

[438] 


ing  the  Master  of  the  Bolls  of  the  same  opinion  in  the  case, 
that  has  been  alluded  to. 

Declare,  the  younger  son,  having  attained  the  age  of  21, 
though  he  died  in  the  life  of  his  father,  is  entitled  to  have  the 
portion  raised,  t 


1804. 
J/iirr/i  12,  13. 


JlolU  Ctmrt. 
Gbakt,  M.R. 

[438] 


[  •439  J 


KING    V.    HAKE.J 

(9  Vesey,  438—443.) 

Trust,  in  case  husband  and  wife  shall  at  the  death  of  the  surviyor 
leave  any  child  or  children,  and  such  child  or  children  attain  twenty- 
one,  to  conyey  to  such  child,  if  but  one ;  and  if  there  shall  be  more 
than  one  child,  who  shall  liye  to  attain  twenty-one,  to  conyey  to  such 
children,  who  shall  attain  twenty-one,  according  to  the  appointment 
of  the  father,  or  the  mother,  suryiying;  in  default  of  appointment, 
equally,  at  twenty-one,  with  suryiyorship ;  and  if  both  parents  die 
without  leaving  any  child,  &c.  remainder  to  the  father :  vested  in  chil- 
dren, having  attained  twenty-one,  who  died  in  the  life  of  one  parent, 
together  with  those  who  survived  both. 

Bt  indentures  of  lease  and  release,  dated  the  15th  and  16th  of 
April,  1757,  previous  to  the  marriage  of  Shaw  King  with  Eliza- 
beth Dobson,  estates  of  Elizabeth  Dobson,  in  Northamptonshire, 
were  conveyed  to  the  use,  after  the  marriage  of  Shaw  King  and 
Elizabeth  Dobson  successively  for  life,  without  impeachment  of 
waste;  and,  after  the  decease  of  the  survivor,  upon  trust,  in 
case  it  shall  happen,  that  the  said  Shaw  King  and  Elizabeth 
Dobson  shall,  at  the  death  of  the  survdvor  of  them,  leave  any 
child  or  children  of  the  body  of  the  said  Elizabeth  Dobson  by  the 
said  Shaw  King  begotten,  that  then  and  in  such  case  the  trustees 
shall  apply  the  rents  and  profits  or  such  parts  as  they  shall 
think  proper,  for  the  maintenance  and  education  of  such  child  or 
children  during  the  lives  of  such  child  or  children,  until  such 
child  or  children  shall  attain  their  respective  ages  of  21  years ; 
and  in  case  such  child  or  children,  or  any  or  either  of  them, 
shall  attain  the  age  of  21  years,  then  upon  trust  that  the  trustees 
shall  convey  unto  such  child,  if  but  one,  and  his  or  her  heirs 
and  assigns,  and  shall  also  account  for  and  pay  to  such  child,  all 
such  parts  of  the  ^rents  and  profits  as  shall  not  have  been  ex- 
pended or  laid  out  in  his  or  her  maintenance  and  education; 

t  See  King  v.  Hake,  the  next  case.      Ck  555,  44  L.  J.  Ch.  706,  33  K  T. 
X  Jeye%  v.  Samge  (1875)  L.  R.  10      N.  S.  139. 
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and  if  there  shall  be  more  than  one  child,  who  shall  live  to  King 
attain  21,  that  the  trustees  shall  convey  the  premises,  and  also  hake. 
shall  pay  and  apply  the  residue  of  the  rents  and  profits,  not  ex- 
pended in  the  maintenance  and  education  of  such  children,  to 
such  children,  who  shall  attain  their  respective  ages  of  21  years, 
or  any  or  either  of  them,  in  such  shares  and  proportions,  for 
such  estates,  and  at  such  times,  as  Shaw  King,  by  deed  or  will, 
&c.  shall  appoint ;  and,  in  default  of  appointment,  as  Elizabeth 
Dobson,  surviving  him,  shall  appoint,  in  the  same  manner  ;  and 
in  default,  &c.,  then  that  the  trustees  shall  convey  the  premises 
to  such  children,  who  shall  live  to  attain  21,  and  their  heirs, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  the  respective  shares  of  such  children  to  be  conveyed 
or  assured  to  them  at  the  time  that  each  of  them  shall  respec- 
tively attain  their  ages  of  21 ;  and  in  such  case  the  trustees  shall 
account  for  and  pay  to  such  children  the  residue  of  the  rents,  &c. 
not  expended  in  maintenance ;  and  in  case  any  or  either  of  such 
children  shall  die,  before  they  attain  their  respective  ages  of  21 
years,  the  share  of  such  child  or  children,  both  in  the  premises 
and  the  rents,  &c.  shall  be  conveyed  and  accounted  for  and  paid 
to  the  survivor  or  survivors  of  such  child  or  children,  who  shall 
live  to  attain  the  age  of  21  years,  his  or  her  executors  or  ad- 
ministrators ;  and  in  case  Shaw  King  and  Elizabeth  Dobson 
shall  die  without  leaving  any  child  or  children  on  the  body  of  the 
said  Elizabeth  Dobson  by  the  said  Shaw  King  begotten,  or  such 
child  or  children  shall  happen  to  die  before  they  or  either  of 
them  shall  attain  the  age  of  21  years,  then  upon  trust  that  they 
shall  convey  to  Shaw  King,  his  heirs  and  assigns ;  pay  him  the 
residue  of  the  rents,  &c. 

The  issue  of  the  marriage  was  nine  children,  of  whom  only  [  ^ » '  ] 
four  sons  lived  to  attain  21  :  Shaw  King,  John  King,  and 
Kobert,  and  Charles  King.  Shaw  King,  the  father  by  his  will, 
dated  the  27th  of  August,  1792,  reciting  the  settlement,  devised 
a  reversion  in  fee  to  his  eldest  son  Shaw,  and  his  heirs,  and  also 
certain  parts  of  the  settled  estates,  in  satisfaction  of  a  sum  of 
1,000/.,  under  bis  son's  marriage  settlement ;  and  devised  other 
estates,  of  which  he  was  seised,  to  his  wife  for  life,  and  after  her 
decease  those  estates  and  all  the  estates  comprised  in  the  settle- 
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Kiso  ment,  except  the  part  before  directed  to  be  conveyed  to  hia  son 
Hake.  Shaw  and  his  heirs  conditionally,  as  aforesaid,  to  the  use  of  his 
three  younger  sons,  Robert,  John,  and  Charles,  and  their  heirs, 
share  and  share  alike,  as  tenants  in  common ;  and  in  case  his 
son  Shaw  should  refuse  to  accept  of  the  reversion,  and  to  execute 
a  release  of  the  1,000Z.,  he  gave  those  lands  to  his  three  younger 
sons  in  the  same  manner ;  and  he  gave  all  the  residue  of  his 
stock  and  monies  upon  other  securities  to  his  three  younger  sons, 
equally. 

The  testator  died  in  1797 ;  leaving  his  wife  and  Shaw  King, 
his  eldest  son  and  heir,  and  the  three  other  sons,  surviving. 
Charles  died  in  the  life  of  his  mother,  not  having  been  married. 
Bobert  also  died  in  the  life  of  his  mother ;  leaving  a  widow,  and 
daughter,  his  only  child ;  having  devised  all  his  real  estates  to 
his  wife  and  his  brother  Shaw,  upon  several  trusts  for  the  benefit 
of  his  wife  and  children. 

The  bill  was  filed  after  the  death  of  the  mother  by  the  widow 
and  daughter  of  Bobert  King ;  praying,  that  the  will  of  Shaw 
King,  the  father,  may  be  declared  a  good  execution  of  the  power 
under  the  settlement ;  and  if  not,  that  the  defendants  Shaw  and 
John  King  may  be  compelled  to  elect. 

[Mr,  Ricliards  and  Mr.  Steele,  for  the  plaintiffs,  cited  PowU 
v.  Burdett,\  Woodcock  v.  Tlie  Duke  of  Dorset^X  and  Hope  v.  Lord 
CUfden.%  ] 

[  441  ]  Mr.  RomiUy  and  Mr.  Cox,  for  the  defendants : 

f  442  ]  *     *    It  is  not  a  just  way  of  construing  this  settlement  to 

consider  the  provisions  for  the  event  of  one  child  and  of  more  as 
quite  disconnected.  Those  events  are  provided  for  in  the  same 
clause ;  and  the  condition  at  the  beginning  over-rides  the  whole. 

Mr.  Richards,  in  reply.     *     *     ♦ 

The  Master  of  the  Bolls  : 

Varch  13.         The  caso  of  Powis  v.  Burdett  seems  to  have  been  so  far  more 

difficult  than  Hope  v.  Lord  Clifden,  or  the  present  case ;  as  the 

event,  in  which,  according  to  the  strict  words,  any  provision 

t  Ante,  the  preceding  case.    X  3  Br.  C.  C.  568.    §  5  E.  E.  364  (6  Yes.  499). 
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vas  to  be  made  for  the  younger  children,  has  not  happened  ;  for  Kl^-^. 
Lord  Denbigh  had  left  no  younger  child  ;  and  the  only  event,  in  ifAKi:. 
which  provision  was  made  for  them,  was  his  leaving  a  younger 
child  or  children  at  his  death.  There  had  been  one  younger 
child ;  but  that  child  died  in  the  life  of  the  father.  Therefore  the 
case  provided  for  did  not  exist.  Either  the  word  "  leave  "  must 
have  been  construed  ''  have  ; "  or  the  Court  must  have  executed 
what  appeared  to  be  the  intention,  in  direct  opposition  to  the 
words  of  the  particular  clause. 

In  this  case  it  is  the  more  difficult  to  make  the  construction 
"have"  for  "leave;"  as  there  is  more  particularity  ♦in  the       [ '^^-O 
expression  of  this  settlement :  the  description  of  the  event  being, 
in  case  the  father  and  mother  shall  at  the  death  of  the  survivor 
of  them  leave  any  child  or  children,  &c.    It  is  difficult  to  say, 
that  means,  if  they  shall  at  any  time  have  any.    But  that  con- 
struction is  not  here  necessary  to  the  plaintifTs  case ;  for  accord- 
ing to  the  letter  the  contingency,  in  which  the  trusts  for  children 
was  to  arise,  has  happened  ;  as  they  left  children  living  at  the 
death  of  the  survivor;    and  the  contingency,  upon  which  the 
whole  was  to  go  over  to  the  father,  has  not  happened.    This  is 
very  nearly,  therefore,  the  case  of  Hcrpe  v.  Lord  Clifden.     If  all 
the  children  had  died  in  the  lives  of  their  parents,  so  that  they 
could  not  be  said  to  have  left  any  children  at  the  death  of  the 
survivor,  the  Court  could  not  have  given   any  thing  to  the 
representatives  of  those  children,  without   denying  effect  and 
operation  to  two  clauses  of  the  settlement :  that,  which  states  the 
only  case,  in  which  the  trust  for  children  is  to  take  place ;  and 
that,  which  states  the  only  case,  in  which  the  estate  was  to  go 
over :    the  death  of  both  without  leaving  any  child.     I  should 
have  had  great  difficulty  upon  that.     But  here  the  question  is 
rather  of  the  opposite  kind :  not,  whether  any  words  or  clauses 
are  to  be  rejected ;  but,  whether  by  construction  the  Court  will 
make  this  inaccurate  settlement  more  consistent  in  its  parts ;  so 
as  to  exclude  from  a  share  those  children,  for  whom,  if  they  had 
been  the  only  children,  no  provision  would,  according  to  the 
terms  of  the  settlement,  have  been  made.    In  that  part  of  the 
clause,  which  provides  for  the  case  of  more  than  one  child,  the 
word  "  child  "  is  totally  unqualified  by  any  restrictive  expression. 
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KiKG  But  it  is  urged,  that  must  be  construed  with  reference  to  what 
Hake.  preceded ;  describing  children  left  at  the  death  of  the  survivor 
of  the  father  and  mother  ;  and  this  part  of  the  clause  must  mean 
the  same ;  and  be  construed,  as  if  expressed  "  such  children." 
[  ^444  ]  But,  if  the  Court  will  struggle  *with  words  rather  than  exclude  a 
child,  the  Court  may  certainly  abstain  from  introducing  words  for 
the  mere  purpose  of  excluding  a  child.  Besides,  how  am  I  to  know, 
in  what  part  the  blunder  lies :  whether  in  that  part,  which  speaks 
of  children,  generally,  or  in  that,  which  speaks  only  of  children 
living  at  the  death  of  the  survivor  of  the  father  or  mother  ? 

In  Randall  v.  Metcalfe  t  the  argument  was,  that,  as  the  whole 
was  given  over,  if  the  mother  should  die  without  leaving  any 
issue,  it  was  not  intended,  that  any  child  should  take,  who  did 
not  survive  the  mother ;  and  it  was  absurd,  that  if  there  was 
but  one  child,  that  child,  not  surviving  the  mother,  should  not 
keep  the  portion ;  but,  if  there  were  two,  one,  who  died,  should 
keep  a  share  ;  because  the  other  sm-vived  the  mother ;  and  that 
argument  prevailed  in  the  Court  of  Chancery.  Certainly  the 
intention,  supposed  by  that  decree,  was  not  very  consistent.  But 
the  House  of  Lords  did  not  correct  the  words  used  for  the  purpose 
of  making  the  intention  more  consistent.  They  held,  under  the 
words  that  share  was  not  given  over ;  and  the  whole  was  not  given 
to  one  child  in  exclusion  of  the  other.  Therefore  the  child,  who 
died  during  the  life  of  the  mother,  was  held  entitled. 

So  in  this  case  it  would  be  more  consistent  to  hold,  that  this 
settlement  meant  to  speak  throughout  of  children  living  at  the 
death  of  the  survivor  of  the  father  and  mother.  But  they  are 
not  so  described  in  that  part  of  the  instrument,  which  I  have 
pointed  out ;  and  therefore  I  am  not  bound  so  to  construe  it.  If  I 
was  to  conjecture,  I  think,  there  was  a  mistake  of  the  law  in 
[  *i4r)  ]  making  *the  provision  of  the  children  depend  upon  the  event  of 
surviving  the  father  and  mother,  and  not  making  the  children  of 
the  marriage,  generally,  entitled  to  share.  But  it  is  unnecessary 
to  correct  any  part  of  this  instrument.  Letting  it  operate,  as  it 
stands,  in  the  event,  that  has  happened,  it  will  operate  so  as  to 
give  all  the  children  the  provision  intended  for  them. 

t  In  Cbancery,  before  Lord  Ba-  3  Tomk.  F.  C.  318 ;  see  ante,  p.  209. 
thurst :  and  in  the  House  of  Lords ; 
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FOLKES  V.  WESTEKN.  i804. 

(9  Veeey.  45G— 461.)  JIaroh22. 

Power  of  appointment  to  or  among  one  or  more  younger  cliildren,  in    JiolU  Court. 
default  of  appointment,  equally.  (Jbaxt,  H.R. 

One  of  two  objects  being  removed  by  the  effect  of  an  express  satis-        r  4'G  1 
faction,  by  way  of  advancement,  the  other  takes  the  whole,  as  in  the 
case  of  death,  by  analogy  to  the  customs  of  London  and  York. 

Joint-tenancy  for  life :  the  words  of  severance  being  confined  to  the 
subsequent  limitations. 

In  cases  upon  the  Custom  of  London  the  effect  of  advancement  is 
only  to  remove  that  child  out  of  the  way,  and  increase  the  shares  of  the 
others ;  not  to  increase  the  part,  of  which  the  father  would  have  power 
to  dispose. 

By  articles  previous  to  the  marriage  of  Maximilian  Western 
and  Elizabeth  Folkes,  dated  the  29th  of  January,  1763,  it  was 
agreed,  that  certain  funds  of  stock  should  be  sold ;  and  the 
money  laid  out  in  lands,  to  be  settled  to  the  use  of  Maximilian 
Western  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remamder,  subject  to  a  provision  for  a  jointure,  to 
trustees,  for  a  term  of  500  years ;  with  remainders  to  the  sons 
and  daughters,  in  the  usual  course  of  strict  settlement ;  and  to 
Maximilian  Western  in  fee. 

The  trust  of  the  term  of  500  years  was  declared  to  be,  subject 
to  the  jointure,  if  there  should  be  an  eldest  *or  only  son  of  the  [  *457  ] 
marriage  and  one  or  more  child  or  children,  then,  that  the 
trustees  should  after  the  decease  of  Maximilian  Western  and 
Elizabeth  Folkes,  or  during  their  joint  lives,  if  they  should  so 
direct,  by  deed,  attested  by  two  witnesses,  raise  out  of  the  rents, 
or  by  mortgage  or  sale  the  sum  of  4,000Z.  for  the  portions  of  such 
child  or  children,  being  daughters  or  younger  sons  :  the  same, 
if  there  should  be  more  than  one  such  younger  child,  to  be 
allotted  to  any  such  one  or  more  of  such  children,  in  such  shares, 
and  to  be  paid  at  such  times,  and  with  such  conditions  or  limita- 
tions over  for  the  benefit  of  some  or  one  of  such  children,  as 
Maximilian  Western  and  Elizabeth  Folkes  should  jointly  by  deed, 
attested  by  two  witnesses,  or  as  the  survivor  of  them  by  deed  or 
will  executed,  as  therein  directed,  should  appoint ;  and,  for  want 
of  such  appointment,  to  be  divided  amongst  such  children  in 
equal  shares :  the  shares  of  the  daughters  to  be  transferable  at 


272  1804.    CH.    9  VESEY,  457—458.  :r.r. 


FoLKEs  the  ages  of  21  years  or  days  of  marriage  respectively ;  and  it 
Western,  was  declared,  that  in  case  of  daughters  attaining  21  or  marrying 
in  the  life  of  Maximilian  Western  and  Elizabeth  Folkes,  or  the 
survivor,  the  portion  of  each  such  daughter,  or  such  part  thereof 
as  should  not  have  been  sooner  raised,  should  in  default  of  anv 
such  direction  or  appointment  be  raised  or  paid  in  six  months 
after  the  decease  of  them,  &c.  with  interest  at  41.  per  cent,  from 
the  death  of  such  survivor  ;  and  that  the  portions  of  daughters 
marrying  or  attaining  21  during  the  life  of  Maximilian  Western 
and  Elizabeth  Folkes,  or  the  survivor  of  them  should  be  vested 
interests ;  and,  that  if  Maximilian  Western  should,  in  his  life- 
time, give  to  any  such  daughter  in  marriage  any  sum  or  sums 
for  or  towards  her  portion,  unless  he  should  in  writing  declare 
it  not  to  be  for  or  towards  her  portion,  such  daughter  should  after 
the  decease  of  the  survivor  of  Maximilian  Western  and  Elizabeth 
Folkes  receive  only  so  much  farther  portion  as  with  the  sum  so 
advanced  in  his  lifetime  would  make  up  the  portion  so  provided 
for  her  by  the  articles. 
[  458  ]  By  the  same  articles  Elizabeth  Folkes  covenanted,  when  she 

should  attain  the  age  of  21,  to  settle  certain  funds  and  estates 
to  similar  uses  and  trusts :  the  trust  as  to  the  portions  being, 
that,  in  case  there  should  be  an  only  son  and  any  daughters, 
4,000/.  should  be  raised  as  an  increase  of  the  portions  before 
provided  for  such  daughters;  payable  at  the  same  times,  and 
subject  to  the  like  provisions,  &c. 

The  issue  of  the  marriage  was  one  son,  Maximilian,  and  two 
daughters,  Elizabeth  Lloyd  and  Frances  Strickland. 

By  the  settlement,  made  on  the  marriage  of  Mr.  and  Mrs. 
Lloyd,  Maximilian  Western,  the  father,  covenanted,  that  he,  his 
heirs,  &c.  would  either  in  his  life  or  the  life  of  the  survivor  of 
him  and  his  wife,  or  in  six  months  after  the  death  of  such 
surviivor,  pay  10,000/.,  and  in  the  mean  time  400/.  a  year  upon 
the  trusts  therein  declared,  charged  upon  his  real  and  personal 
CBtate ;  and  it  was  declared,  that  the  sum  of  10,000/.,  so  cove- 
nanted to  be  paid,  should  be  deemed  a  satisfaction  of  all  such 
claims  as  Elizabeth  then  had  or  was  entitled  to,  or  as  she  or 
Frances  Sackville  Lloyd  in  her  right  should  or  might  become 
entitled  to  out  of  the  said  sum  of  8,000/.,  secured  by  the  said 
settlement,  or  any  part  of  the  said  sum. 
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Maximilian  Westem,  the  father,  by  his  will,  dated  the  8rd  of      Polkm 
January,  1799,  devised  and  bequeathed  certain  estates  and  funds,    westkrv 
in  trust,  for  the  payment  of  5,0002.  between  his  two  daughters,  or 
to  the  survivor  of  them,  in  addition  to  the  8,0002.,  before-men- 
tioned ;  and  to  be  secured  to  his  two  daughters,  or  to  the  survivor 
of  them,  for  life ;  then  to  their  respective  first  and  other  sons  in 
tail;    then  to  their  respective  daughters  in    tail,  with  cross 
remainders :  if  there  should  be  no  issue,  then  to  his  two  sisters 
or  the  survivor  for  life,  and  their  sons  and  daughters  ♦in  tail,      r  ^459  ] 
with  remainders  over ;  and  he  gave  all  the  rest  of  his  fortune, 
real  and   personal  of    what  nature  and  kind  soever,  to  his 
daughters,  share  and  share  alike,  subject  to  debts,  &e.    The 
testator  died,  leaving  his  wife  surviving. 

The  bill  was  filed  by  the  trustees.  The  cause  came  on  for 
farther  directions  upon  the  Master's  Beport,  stating  these 
instruments  and  circumstances. 

Mr.  RichardSy  for  the  defendants  Lloyd  and  his  wife,  and 
Mr.  Raynsfordy  for  those  in  remainder : 

Contended,  that  the  widow  has  no  right  to  appoint  to  one  of 
the  children ;  that  the  power  was  gone,  or,  at  most,  that  she  might 
appoint  part  to  Mrs.  Strickland ;  and  what  she  does  not  appoint, 
or  what  is  appointed  to  Mrs.  Lloyd,  will  sink  into  the  estate. 

Mr.  Rondllyy  for  Mrs.  Strickland : 

Lisisted,  as  to  the  last  question,  that  the  effect  of  giving  the 
10,0001.  to  Mrs.  Lloyd  is  to  give  the  8,0002,  entirely  to  Mrs. 
Strickland.  Any  appointment  therefore  is  become  impossible : 
no  objects  existing,  between  whom  the  appointment  can  be  made. 
The  10,0002.  is  given  expressly  in  satisfaction  of  all  claim  under 
the  other  settlement.  It  is  the  same  thing  as  if  Mrs.  Lloyd  was 
dead,  and  there  was  only  one  younger  child ;  who  would  be  en- 
titled to  the  whole.  As  in  the  cases  upon  the  custom  of  London 
and  York,  an  advancement  depriving  the  child  of  a  share  of  the 
orphanage  part,  the  remaining  children  take  the  whole  among 
them,  the  father  not  being  entitled  to  the  share  of  the  child 
advanced,  the  consequence  of  one  child  receiving  10,0002.  is, 
that  one  candidate  under  the  power  of  appointment,  which  was 

B.B. — ^voL.  vn.  T 
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FoLKBs      in  both  Mr.  and  Mrs.  Western,  is  removed ;  and  the  other  child 
Wkstbbn.     alone  remains  to  take  the  whole  sum  of  8,0002. 
[  460  ]  Another  question  is,  Whether  under  the  will  the  two  daughters 

take  as  joint-tenants  for  life:  or,  whether  the  intention  ojf  a 
tenancy  in  common  sufficiently  appears ;  and  that  it  should  go 
to  the  survivor  only  in  the  event  of  the  death  of  one  during  the 
life  of  the  testator  ? 

Mr.  Stanley^  for  the  widow,  contended  for  her  power  to 
appoint  the  whole  fund;  observing,  that  would  be  the  only 
means  of  making  the  fortunes  at  all  equal. 

Thb  Master  of  the  Bolls: 

The  provision  in  the  marriage  settlement  of  Mrs.  Lloyd  was 
made  without  attending  to  the  situation,  in  which  the  fortunes 
of  these  ladies  stood.  That  provision  was  made  upon  the 
supposition,  that  they  had  definite  interests.  But  they  had 
merely  contingent,  possible,  interests,  to  arise  under  the  appoint- 
ment, and  definite  interests  only  in  default  of  appointment  If 
they  had  definite  interests,  under  such  a  provision  the  interest 
belonging  to  Mrs.  Lloyd  would  have  sunk,  not  to  be  raised ; 
and  therefore  no  charge  upon  the  estate  in  respect  of  it,  being 
satisfied.  But  as  Mrs.  Lloyd  had  nothing,  that  she  could  make 
the  subject  of  bargain  with  her  father,  that  she  could  give  up, 
but  the  whole  being  discretionary,  depending,  first,  upon  the 
father  and  mother,  and  afterwards  upon  the  survivor,  how  can  I 
say,  any  definite  proportion  of  this  has  sunk  ?  To  what  then  is 
it  to  be  compared  ?  There  is  no  analogy  but  that  of  the  custom 
of  London.  Li  those  cases  one  should  think,  primd  facie  the 
effect  of  advancement  by  the  father  would  be  to  increase  the  part 
of  the  estate,  of  which  he  would  have  power  to  dispose :  but  it 
was  held  otherwise ;  that  it  had  no  effect  except  to  remove  that 
child  entirely  out  of  the  way,  and  to  increase  the  shares  of  the 
[  *I61  J  *others.f  This  provision  must  have  the  same  effect ;  removing 
Mrs.  Lloyd:  putting  her  out  of  the  question  altogether;  as  if 
there  never  had  been  such  a  child.  Therefore,  before  the  power 
ever  arose,  there  ceased  to  be  objects ;  for  it  is  impossible  Mrs 

t  See  Lord  Kirkcudlright  v.  Lady  KMcudbright,  6  E.  B.  216  (8  Ves.  61). 
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Western  can  give  anything  to  Mrs.  Lloyd.    That  is  expressly       Vouosb 
stipulated :  and  she  is  incapable  of  receiving  any  more  than  if    wsffrKSK. 
she  was  dead.    The  consequence  is,  that,  one  of  two  objects 
being  removed,  the  other  must  of  necessity  take  the  whole :  the 
party  having  the  power  of  disposition  losing  that  power.t 

As  to  the  question  upon  the  will,  it  must  necessarily  be  held  a 
joint-tenancy  for  life,  with  several  remainders.  As  to  the  estate 
for  life,  there  are  no  words  to  make  a  tenancy  in  common. 


EAST  INDIA  COMPANY  v.  BODDAM.  im. 

(9  Veney,  464—469.)  ^prU  21. 

Belief  upon  a  lost  bond  against  sureties,  the  principal  being  out  of   Bldok,  L.C. 
the  jurisdiction,  upon  giving  an  indemnity  against  demands  of  the        r  loi  1 
pbdntifiEs,  or  persons  claiming  under  them,  by  virtue  of  the  bond,  and        ^ 
such  costs,  damages,  and  expenses,  as  the  defendants  may  be  put  to  by 
the  loss  of  the  bond. 

In  1796  Alexander  Mackonochie  borrowed  from  the  plaintiffs 
10,0002. ;  and  to  secure  the  repayment,  he,  and  Boddam,  Sibbald, 
and  Brodie,  as  sureties,  executed  a  joint  and  several  bond,  with 
condition  for  payment  on  or  before  the  10th  of  March,  1801, 
with  interest.  Mackonochie  went  to  the  East  Indies ;  and  paid 
the  interest  up  to  the  15th  of  March,  1799.  No  payment  being 
made  npon  the  bond  afterwards,  the  bill  was  filed  in  December, 
1801,  against  the  obligees ;  stating  that  Mackonochie  was  out  of 
the  jurisdiction;  suggesting,  that  the  bond  was  lost;  praying 
payment ;  and  offering  an  indemnity ;  as  the  Court  shall  direct. 

The  defendants  Boddam,  Sibbald,  and  Brodie,  by  their  answer 
objected,  that  the  indemnity  offered  by  the  plaintiffs  *was  [*466] 
against  all  claims  and  demands  upon  or  in  respect  of  the  bond 
by  the  plaintiffs,  or  any  person  or  persons  claiming  under  them ; 
insisting,  that  the  plaintiffs  having  lost  or  mislaid  the  bond, 
ought  also  to  indemnify  these  defendants  in  respect  of  the  pay- 
ment as  between  them  and  the  defendant  Mackonochie,  the 
principal  debtor,  who  might  object  to  pay  them  without  having 
the  bond  delivered  up  to  him. 

By  the    decree,  pronounced    at  the    Bolls  on  the   2nd  of 

t  See  Boyle  v-  The  Bishop  of  Peterborough,  2  E.  E.  108  (I  Ve?.  J.  299). 

T  2 
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East  India   Novemler,   1802,   it  was    directed,   that  the  plaintiffs  should 

OMPANY     gJg^5^^JQ  ijq  tjjQ  defendants  Boddam,   Sibbald,  and    Brodie,   & 

BoDDAM.     proper  indemnity  against  all  demands  by  themselves  or  any 

person  or  persons  claiming  under  them  or  by  virtue  of  the  bond ; 

and  that  thereupon  the  defendants  should  pay  to  the  plaintiffa 

the  principal  and  interest. 

From  that  decree  the  defendants  Boddam,  Sibbald,  and 
Brodie,  appealed. 

Mr.  Richards  and  Mr.  Cox,  for  the  appeal. 

The  Attorney-General,  the  Solicitor-General,  and  Mr.  Wyatt, 
in  support  of  the  decree. 

Thb  Lobd  Ghancellob  : 

This  is  a  joint  and  several  bond.  The  obligation  imposed  by 
such  an  instrument  is,  as  between  the  obligors  and  obligee,  that 
all  the  former  are  principal  debtors:  but  they  have  remedies 
among  themselves,  as  sureties  have  against  sureties ;  and  three 
of  them  have  such  remedies  as  sureties  have  against  the  prin- 
cipal. The  obligation  upon  the  East  India  Company  is  to  deliver 
up  the  instrument  to  those,  who  pay  the  demand,  enforced  by 
suit ;  and  if  they  cannot  deliver  it  up,  to  put  the  party  in  the 
*466  ]  same  situation,  as  to  expense  of  every  ^species ;  which  is  a 
necessary  consequence  of  their  incapacity  to  deliver  it  up. 

The  jurisdiction  of  this  Court  upon  lost  bonds  is  very  ancient : 
founded  upon  a  notion,  acknowledged  until  a  very  late  period, 
that  there  was  no  remedy  at  law  upon  a  lost  bond ;  as  you  could 
not  make  profert.  If  the  bond  was  by  a  single  obligee,  the  party 
sued  in  this  Court ;  stating  in  his  bill,  that  the  bond  was  lost ; 
and  accompanying  his  bill  with  an  affidavit,  that  it  was  lost ; 
not  as  evidence  of  the  loss ;  but  as  a  security  for  the  propriety  of 
jurisdiction.  The  defendant  must  by  his  answer  either  admit, 
that  the  bond  is  lost,  or  must  put  the  plaintiff  upon  proof ;  and 
if  it  was  a  simple  case,  between  A.  and  B.,  the  indemnity  would 
follow  of  course;  and  the  creditor  must  indemnify  himself 
against  all  the  expense ;  though  not  by  the  effect  of  suit.  The 
jurisdiction  of  courts  of  equity  is  infinitely  more  convenient; 
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when  considered  as  attaching  upon  several  defendants,  all  liable   East  India 

Com  pan  y 

to  the  same  debt;  with  mutual  remedies  against  each  other;  «. 

to  make  a  complete,  effectual,  adjustment.  The  form,  in  general  Boddam. 
cases  at  least,  requires  a  person,  suing  upon  a  lost  instrument,  to 
bring  before  the  Court  all  the  parties  liable ;  to  the  intent,  that 
the  question  of  fact,  upon  which  the  jurisdiction  arises,  may  be 
decided,  not  only  between  the  plaintiff  and  the  defendants,  but  as 
between  the  defendants  themselves ;  and,  that  question  of  fact, 
Whether  the  instrument  is  lost,  or  not,  being  settled,  that  they 
should^have  the  ground  laid  of  their  effectually  demanding  against 
each  other,  according  to  the  equities  subsisting  between  them. 

There  is  another  reason,  why  courts  of  equity  were  supposed 
to  have  an  exclusive  jurisdiction  upon  this;  *that  indemnity  was  [  ^^67  j 
not  so  familiar  at  law ;  and  they  did  not  know  how  to  manage  it. 
It  is  now  very  familiar  at  law ;  but  great  difficulty  arises  upon 
it.  This  Court  sends  it  to  the  Master ;  who  judges  upon  all  the 
circumstances :  if  a  real  indemnity  is  called  for,  the  validity  of 
the  title,  and  all  the  circumstances,  may  be  there  examined  into. 
Even  the  statute  law  has  gone  a  great  way  to  recognise  the 
exclusive  jurisdiction:  a  statute!  having  passed  in  King  William's 
time  expressly  to  permit  a  creditor  to  recover  upon  a  lost  bill  of 
exchange,  and  the  debtor  to  call  for  an  indemnity.  That  was 
not  necessary  according  to  modem  doctrine.  The  difficulty  is 
greater  upon  a  bill  of  exchange.  How  can  a  court  of  law 
contrive  an  indemnity?  In  a  case  before  me,  in  the  Court  of 
Common  Pleas,  the  declaration  was  upon  a  lost  bill  of  exchange, 
but  for  a  small  sum,  about  601.  The  plaintiff  in  the  action 
proves,  that  he  offered  to  indemnify.  Suppose,  he  proves,  that 
he  proposed  the  security  of  a  man,  in  the  highest  credit  at  that 
time,  bat,  who  became  a  bankrupt  an  hour  afterwards.  Is  that 
an  indemnity  ?  Yet  upon  that  loose  sort  of  evidence,  that  the 
person  proposed  is  of  great  credit,  the  money  is  paid ;  and  in  the 
instance  of  a  bill  of  exchange  the  party  may  be  called  upon  to 
pay  again. 

In  the  present  case  all  the  parties  liable  are  not  brought  before 
the  Court :  but  that  objection  cannot  be  taken ;  as  the  cause  has 
2>een  brought  to  a  hearing.    The  question  then  is,  What  is  the 

t  Stat.  9  &  10  Will.  III.  c.  17,  s.  3. 
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East  Ihdia  indemnitT,  which  under  the  circumstances  the  Court  should 
Company 

«;.  give :  I  do  not  say,  which  the  Court  is  in  the  habit  of  giving ; 

BoDDAM.     £qp  j  believe,  no  case  is  to  be  found,  in  which  the  Court  has  been 
called  upon  in  its  decree  to  shape  the  indemnity  to  be  given^ 

[  •^^  ]  where  the  principal  debtor  was  not  before  *the  Court.  The 
difficulty  as  to  pleading  at  law  upon  the  subject  of  profert,  that 
always  struck  my  mind,  is  this.  If  you  say  at  law,  that  a  lost 
instrument,  averring  and  proving  it  to  be  lost,  is  a  ground 
for  maintaining  an  action,  and  it  is  confined  to  the  case  of  one 
obligee  in  a  bond,  it  is  more  simple,  if  not  less  difficult.  That 
there  is  danger,  may  be  illustrated  by  the  case  I  have  men- 
tioned of  an  annuity,  with  a  bad  memorial;  and  the  grantee 
throws  the  deed  into  the  fire ;  and  gives  evidence,  that  it  is  lost* 
That  makes  the  memorial  good;  unless  the  contents  of  the 
annuity  deed  can  be  proved.  But  where  more  than  one  person 
are  liable  upon  the  same  instrument,  this  must  be  attended  to* 
Is  an  obligee  to  recover  against  a  surety  in  a  separate  action : 
the  defendant  putting  his  defence  upon  every  ground,  on  which 
it  can  be  put,  by  every  species  of  pleading,  non  est  factum,  and 
all  the  other  pleas ;  and  that  action,  not  only  to  conclude  him» 
but  to  afford  him  an  action  against  all  the  other  parties,  upon 
the  ground  of  the  judgment  against  him?  Suppose  afterwards, 
that  surety  comes  for  a  contribution;  or  means  to  sue  the 
principal :  what  is  his  form  of  action  ?  Is  it  clear,  that  he  is 
only  to  declare  upon  the  judgment ;  or,  if  a  decree  is  obtained 
here  against  any  of  them,  to  say  only,  that  equity  has  compelled 
him  to  pay  ?  If  so,  the  contract  must  be  understood  to  be,  that, 
if  the  creditor  loses  his  security,  the  obligors  are  to  trust  their 
defence  to  that  one,  whom  the  creditor  chooses  to  sue ;  and  he 
must  be  at  liberty  to  make  all  the  defences,  and  to  put  in  every 
plea,  that  can  discharge  him.  If  they  are  at  Uberty  so  to 
declare,  there  is  not  only  some  inconvenience,  but,  what  is  more 
applicable  upon  this  occasion,  considerable  costs  and  charges  are 
incurred  by  the  surety,  seeking  for  contribution,  or  re-payment 
from  the  principal. 
[  469  ]  If  the  jurisdiction  here  went  upon  the  ground  of  an  obUgation 

npon  the  creditor  to  keep  the  security,  in  order  that  it  might  be 
delivered  up,  or  to  put  the  debtor  precisely  in  the  same  situation 


BODDAM. 
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as  if  that  security  had  been  delivered  up,  I  doubt  whether  the    east  India 

COMPAHT 

consequences  of  this  doctrine,  that  there  may  be  a  recovery  at  law  «. 

without  profert^  have  been  sufficiently  considered,  to  authorise 
me  to  say,  there  is  not  such  a  possibility  of  future  expense  with 
reference  to  both  jurisdictions,  that  it  is  proper  the  indemnity 
should  be  extended,  so  as  to  cover  every  demand  consequential ; 
which  cannot  in  ure  the  person  upon  whom  the  obUgation  is 
imposed  to  hold  the  instrument  safe,  and  to  cover  the  person 
entitled  to  have  it  kept  and  delivered  up.  This  indemnity  there- 
fore ought  to  be,  not  only  against  the  demands  of  the  company 
or  persons  claiming  by  assignment  from  them,  (which  I  take  to 
be  the  meaning  of  **  persons  claiming  under  them  by  virtue  of 
the  bond ''),  but  against  demands  by  them  or  persons  claiming 
under  them  by  virtue  of  the  bond,  and  against  such  costs, 
damages,  and  expenses,  as  they  may  be  put  to  by  the  loss  of  the 
bond.  That  would  not  include  the  costs  of  recovering ;  but  only 
such  as  the  defendants  may  be  put  to  in  consequence  of  the  loss ; 
to  which  they  would  not  be  exposed  if  it  had  not  been  lost.  I 
have  the  less  difficulty  in  this ;  as  it  is  admitted,  the  Masteb  of 
THE  Bolls  intended  to  give  an  indemnity  in  the  usual  form. 

The  decree  was  leaned  accordingly. 


SPUEWAY   V.   GLTNN.t  i804. 

1(9  Vesey,  483-486.)  Mayll. 

Devise  of  a  particular  estate,  upon  trust,  to  raise  and  pay  400^.  to    Gbakt,  M.B. 
A.,  held  an  exdusiTe  charge ;  not  exonerated  by  a  subsequent  direction    ^ujo^'l  C 
for  the  application  of  the  personal  estate  to  the  debts  and  legacies  in  >    •  • 

exoneration  of  the  real  estates  before  charged ;  which  was  referred  to  a        [  ^^^  J 
prior  charge  upon  the  estates,  expressly  excepting  the  estate  charged 
with  the  400;. 

Devise  upon  trust  by  demise,  sale,  or  mortgage,  or  by  rents  and 
profits,  to  raise  and  pay  with  aU  convenient  speed  after  the  decease  of 
the  devisor  a  sum,  and  subject  thereto  upon  other  trusts.  Intei'est 
decreed  at  4  per  cent,  from  the  death. 

BiCHABD  Coffin  by  his  will,  dated  the  11th  of  February,  1794^ 
subject  to,  and  charged  with,  the  payment  of  2,0002.,  under  an 

t  Be  Wdter$  (1889)  42  Ch.  D.  617,  58  L.  J.  Ch.  750,  61  L.  T.  431.- 
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Spubwat  appointment  by  the  will  of  his  late  wife,  under  a  power  in  his 
Gltok.  niarriage  settlement,  and  also  with  the  payment  of  all  his  just 
debts,  funeral  and  testamentary  expenses  and  charges,  and  also 
of  all  and  every  the  pecuniary  legacies,  which  are  hereinafter 
bequeathed,  or  which  should  be  bequeathed  by  him  by  any 
codicil,  gave  and  devised  to  the  defendants  Glynn  and  Frideaux, 
and  to  their  heirs,  all  his  real  estates  in  the  counties  of  Devon, 
Dorset,  and  Cornwall,  or  elsewhere  in  England,  (except  the 
moiety  of  his  estate  in  the  county  of  Devon,  called  Fortledge, 
which  was  meant  to  be  disposed  of  as  hereinafter  mentioned,)  to 
hold  to  them  and  their  heirs  as  tenants  in  common,  and  not  as 
joint  tenants. 

The  testator  then  devised  his  undivided  moiety,  whereof  he 
was  seised  in  fee-simple,  of  the  Fortledge  estate,  to  other  trustees 
and  their  heirs,  upon  trust,  and  to  the  intent  and  purpose,  that 
the  trustees  should  by  demise,  sale,  or  mortgage,  of  his  real 
estate  to  them  devised,  or  any  part  thereof,  or  by  or  out  of  the 
rents  and  profits,  borrow,  or  take  up  at  interest,  or  raise  or  levy, 
with  all  convenient  speed  after  his  decease,  the  sum  of  4002. ,  and 
pay  the  same  to  the  plaintiff ;  and  after  payment  thereof,  and 
subject  thereto,  upon  trust,  for  John  Fine  for  life,  with  re- 
mainders over  to  his  son  for  life,  and  his  first  and  other  sons  in 
tail. 

The  testator  then,  as  to  all  his  personal  estate  and  effects, 
[  *484  J  whatsoever,  &c.  disposed  of  them  in  manner  following.  *He 
gave  and  bequeathed  to  John  Fine  all  his  books,  plate,  pictures, 
and  other  specific  articles,  at  the  house  at  Fortledge,  and  all  the 
live  stock,  farming  utensils,  &c.  He  gave  to  the  trustees  of  the 
Fortledge  estate  all  his  long  annuities,  in  trust,  to  pay  2002.  a 
year  to  his  wife ;  and  after  her  decease,  to  fall  into  the  residue 
of  his  personal  estate.  He  then  gave  some  small  annuities  for 
life  to  his  wife,  and  others,  and  to  each  of  the  trustees  of  the 
Fortledge  estate  2002.,  for  their  services  and  trouble  in  accepting 
and  executing  his  will ;  and  which  he  directed  that  they  should 
be  at  liberty  to  receive  out  of  his  personal  estate,  not  specifically 
bequeathed,  or  the  produce  thereof,  at  any  time  after  they  should 
have  proved  his  will,  and  taken  upon  themselves  the  execution 
thereof.    He  then  made  the  following  residuary  disposition : 
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"  And  all  the  residue  or  sorplas  of  my  personal  estate  and  spiTKirAT 
effects  of  what  nature  or  kind  soever,  exclusive  of  what  I  have  gltxn. 
hereinbefore  specifically  bequeathed,  and  after  payment  of  the 
said  pecuniary  legacies,  I  do  hereby  direct  to  be  converted  into 
money,  and  paid  or  applied  by  my  executors  hereinafter 
appointed  in  or  towards  payment  of  my  just  debts,  funeral  and 
testamentary  expenses  and  charges,  and  the  several  legacies  and 
bequests  hereby  given  and  bequeathed  or  which  are  meant  or 
intended  to  be  given  or  made  by  me  and  by  any  codicil  or 
codicils  to  be  hereunto  annexed,  so  far  as  the  same  will  extend, 
in  ease  and  exoneration  of  my  real  estates  heretofore  charged 
with  the  payment :  and  if  the  residue  of  my  personal  estate  not 
specifically  bequeathed  should  be  more  than  sufficient  for  the 
payment  of  all  such  debts,  funeral  expenses,  and  charges  and 
legacies  hereinbefore  given  or  which  shall  be  given  by  me  in  or 
by  any  codicil  or  codicils,  *that  I  may  make  in  this  my  will,  I  do  C  **®s  ] 
hereby  give  and  bequeath  the  surplus  thereof  unto  the  said 
Edmund  John  Glynn  and  Edward  Prideaux,  their  executors  or 
administrators,  to  be  equally  divided  between  them,  share  and 
share  alike,  for  his  and  their  own  use  and  benefit." 

The  testator  appointed  Glynn  and  Prideaux  his  executors. 
By  a  codicil  he  gave  a  small  annuity,  and  some  legacies,  which 
he  directed  to  be  paid  within  six  months  after  his  decease.  He 
died  in  1796 :  and  the  bill  was  filed,  praying  that  the  sum  of 
4002.  may  be  paid  with  interest,  from  the  death  of  the  testator, 
out  of  the  personal  estate,  and  if  that  should  not  be  sufficient, 
that  the  deficiency  may  be  made  good  out  of  the  real  estate. 

The  executors  and  devisees  by  their  answers  submitted,  that 
the  sum  of  4002.  was  a  specific  charge  upon  the  Portledge  estate. 
The  trustees  of  that  estate  contended,  that  the  personal  estate 
not  specifically  bequeathed,  was  first  to  be  applied  in  satisfaction 
of  all  the  debts,  legacies,  &c. ;  and  the  deficiency  only  as  to  the 
4002.  was  to  come  out  of  the  Portledge  estate. 

Mr,  Fonblanque,  for  the  plaintiff. 

Mr.  Bicharda,  Mr.  RomiUy,  and  Mr.  Cooke,  for  the  defen- 
dant. 
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Spubway 
Gltitn. 


[•4S6] 


The  Mastbb  of  the  Bolls  was  clearly  of  opinion,  that  the 
intention  was  to  charge  the  4001.  exclusively  upon  the  Portledge 
estate ;  and  that  it  should  not  come  out  of  the  personal  estate ; 
observing  that  there  is  no  direct  bequest  to  the  plaintiiSf  of  4002. ; 
but  that  sum  is  directed  to  be  raised  out  of  this  particular  estate, 
and  paid  to  him ;  and  the  general  words  at  the  close  of  the  will 
clearly  refer  to  the  first  charge,  and  were  intended  *to  exonerate 
the  estates  there  charged;  and  in  that  charge  the  Portledge 
estate  was  expressly  excepted. 

Interest  upon  the  4002.  was  decreed,  at  the  rate  of  41.  per  cent, 
from  the  death  of  the  testator. 


1804. 

I^b.  28. 
AprU  19. 
May  12. 

Eldon,  L.C. 

[486] 


JONES  V.  HARKIS. 

(9  Veaey,  486—498.) 

A  married  woman's  contract  (intended  to  charge  a  particular  part  of 
her  separate  estate),  being  yoid  by  statute,  her  liability  to  return  the 
consideration  money  on  an  implied  assumpsit  cannot  be  enforced  in 
equity  as  constituting  a  general  engagement  binding  her  separate 
estate. 

William  Clay,  by  his  will,  dated  the  8rd  of  June,  1798,  sub- 
ject to  an  annuity  devised  his  freehold  and  copyhold  estates  to 
trustees,  and  their  heirs,  during  the  life  of  his  daughter  Joanna, 
the  wife  of  Henry  Davenport,  upon  trust  to  receive  the  rents  and 
profits  during  her  life ;  and  he  directed,  that  the  trustees  should 
from  time  to  time  immediately  or  as  soon  as  conveniently  might 
be  after  the  receipt  of  the  rents,  &c.  pay  the  same  into  the  hands 
of  Joanna  Davenport,  during  her  life,  for  her  sole  and  separate 
use  and  benefit,  independently  and  exclusively  of  her  said 
husband,  or  of  any  after-taken  husband,  or  wherewith  he  or  they 
should  not  intermeddle ;  neither  should  the  same  be  subject  or 
liable  to  his  or  their  power,  control,  debts,  engagements,  and 
incumbrances,  but  absolutely  at  her  own  separate  and  peculiar 
use  and  disposal,  in  as  much  as  if  she  was  sole  and  unmarried ; 
and  the  testator  declared,  that  the  receipt  or  receipts  alone  of 
Joanna  Davenport,  signed  with  her  own  proper  handwriting, 
should,  from  time  to  time,  notwithstanding  her  then  or  future 
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coverture,  be  a  good  and  sufficient  discharge  to  the  trustees  for       Johis 
the  rents  and  profits  of  his  said  freehold  and  copyhold  estates ;      habjub. 
which  should    be    therein  acknowledged    or  expressed    to  be 
received  by  her ;  and  he  devised  the  said  premises,  after  the 
decease  of  his  ^daughter,  to  her  issue,  as  therein  mentioned,      [  *^87  ] 
with  the  ultimate  remainder  to  his  right  heirs. 

After  the  death  of  the  testator,  by  indentures,  dated  the  28th 
of  September,  1796,  reciting,  that  the  personal  estate  was  not 
adequate  to  the  debts,  &c.  and  that,  the  trustees  declining  to  act 
Davenport  and  his  wife  had  prevailed  upon  Harris,  one  of  them, 
to  do  so,  upon  being  furnished  with  money  to  pay  the  debts, 
fines  of  admission  to  copyhold  premises,  &c.  and  that,  to  raise 
210/.  for  that  purpose,  Davenport  and  his  wife  had  applied  to 
Elizabeth  Jones,  to  purchase  from  them  an  annuity  of  852.  for 
the  life  of  Joanna  Davenport,  to  be  issuing  out  of  the  rents  of  the 
copyhold  premises,  to  which  she  was  entitled  under  the  will, 
subject  to  redemption,  in  consideration  of  2102.  paid  to  Joanna 
Davenport,  with  the  consent  of  Henry  Davenport,  she,  with  his 
consent,  sold  to  Elizabeth  Jones  an  annuity  of  852.  to  be  issuing 
out  of  the  said  rents  for  the  life  of  Joanna  Davenport ;  and  she 
and  her  husband  directed  the  trustees  to  pay  the  annuity  out  of 
the  rents  of  the  copyhold  premises. 

The  annuity  was  paid  by  Harris,  the  trustee,  up  to  the  28th  of 
March,  1799,  but  not  afterwards :  the  grant  being  void  under  the 
Annuity  Act,f  for  want  of  the  insertion  of  the  clause  of  redemp- 
tion in  the  memorial. 

The  bill  was  filed  by  Elizabeth  Jones  against  Harris  and 
Davenport  and  his  wife,  to  compel  payment  of  the  annuity ;  or, 
in  case  the  grant  is  void,  praying  an  account  of  what  is  due  in 
respect  of  the  sum  of  2102.  and  interest ;  after  allowing  the  pay- 
ments on  accoimt  of  the  annuity  ;  and  that  the  plaintiff  may  be 
allowed  ^payments  for  insuring  the  life  of  Joanna  Davenport ;  [  *488  ] 
and  that  what  shall  be  found  due,  may  be  paid  out  of  the 
separate  estate  of  Joanna  Davenport. 

The  answers  insisted,  that  Mrs.  Davenport  had  no  power 
under  the  will  to  make  an  absolute  assignment  of  the  rents  and 
profits. 

t  Stat.  17  Geo.  HI.  c.  26,  repealed  by  stat.  53  Geo.  III.  c.  141. 
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Jones  (The  Lord  Chancellor  took  the  objection,  that  Mrs.  Davenport 

Habris.  bad  not  been  served  ;  observing,  that  where  the  service  is  upon 
the  husband,  not  merely  seised  or  entitled  in  right  of  his  wife, 
and  the  plaintiff  seeks  satisfaction  out  of  the  separate  estate  of 
the  wife,  if  she  is  considered  a  feme  sole  for  other  purposes, 
she  must  be  so  for  that  purpose  also ;  and  therefore  must  be 
served.) 

The  cause  stood  over :  and  she  was  served  accordingly. 

The  Attorney 'General  and  Mr,  Belly  for  the  plaintiff: 

Upon  the.  authorities,  an  annuity  may  be  secured  upon  the 
separate  property  of  a  married  woman,  by  her  act :  she  having 
sole  control  over  the  property ;  and  intending  to  bind  it.  *     *     * 
[  489  ]  It  is  true  we  are  now  coming  upon  the  implied  contract,  to  get 

the  consideration  back.  But  that  implied  contract  must  refer  to 
the  express  contract ;  and  though  the  latter  fails,  by  a  defect  in 
law,  so  that  it  cannot  be  executed,  the  Court  will  look  at  it  as 
evidence  of  the  transaction  to  see  the  ground  upon  which  this 
money  was  advanced ;  what  the  parties  intended ;  what  property 
was  to  be  bound ;  and  whether  by  that  contract  she  did  intend 
to  bind  her  separate  estate.  Having  a  copyhold  estate  settled  to 
her  separate  use,  could  she  not  borrow  money  upon  the  credit  of 
that  estate  for  the  necessary  purpose  of  paying  the  fines  ?  If 
the  trustee,  instead  of  advancing  the  money  for  that  purpose 
out  of  his  own  funds,  had  simply  borrowed  it,  the  person,  who 
lent  the  money,  might  have  come  into  this  Court,  considering 
himself  in  the  situation  of  the  trustee;  who,  advancing  the 
money  himself,  would  have  had  a  clear  right  to  retain  it  out 
of  the  rents  and  profits.  The  money  was  lent  for  a  purpose 
absolutely  necessary.  The  protection  given  by  the  law  to  infants 
and  married  women  must  be  always  for  their  benefit,  not  to 
their  prejudice.  The  circumstance,  that  the  money  was  raised 
by  annuity,  cannot  make  a  difference.  Before  she  could  have 
any  benefit  by  this  trust,  either  the  trustee  or  some  other  person 
must  advance  money. 

[  490  ]  3f|.^  FonUanque  for  the  defendant  the  trustee,  objected  to 
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reading  the  deed  as  evidence,  it  being  void  to  all  intents  and       Jonbs 
purposes.  Habbis. 

For  the  plaintiff  it  was  said,  that  the  Annuity  Act  has  not, 
as  the  Stamp  Acts  have,  a  clause  declaring,  that  the  defective 
instrument  shall  not  be  admitted  as  evidence. 

(The  Lord  Chancellor  observed,  that  it  was  proposed  to  read 
the  deed  not  as  evidence  of  a  written  contract ;  but,  admitting 
that  had  failed,  to  prove  the  receipt  of  the  money ;  and  with  that 
view  the  deed  had  been  admitted  as  evidence  in  former  cases. 
His  Lordship  however,  without  determining  that  point,  directed 
the  receipt  upon  the  back  of  the  deed,  and  the  other  evidence  as 
to  the  payment  of  the  consideration  to  be  read.) 

For  the  Defendant : 

*  *  The  contract  having  failed,  the  only  debt  is  a  demand  [  491  ] 
by  simple  contract.  Supposing  her  to  be  a  feme  sole,  the 
contract  foiling,  a  right  of  action  to  recover  the  consideration, 
would  arise:  but  the  grantee  could  not  come  here,  upon  the 
ground,  that  the  contract  had  failed,  for  payment  out  of  the 
rents  and  profits. 

The  case  is  distinct  from  all  those  upon  the  question,  how  far 
this  Court  will  affect  the  separate  property  of  a  feme  coverte. 
This  is  the  first  instance  of  an  attempt  to  affect  the  separate 
estate  in  a  way  different  from  that,  in  which  according  to  her 
contract  it  was  to  be  affected;  substituting  against  a  married 
woman  one  contract  for  another ;  which  failed.     *     ♦     * 

The  Attorney-General,  in  reply : 

Having  received  this  money,  the  effect  in  this  Court  is  to  raise       [  492  ] 
a  promise  by  her  to  pay  it ;  and  that,  however  intended  to 
operate,  this  Court  will  make  good  out  of  her  separate  property. 
In    Caverley  v.  Dudley, \  relief  of  this  nature  appears  to  have 
been  given. 

(The  Lord  Chancellor  [referring  to  a  case  of  The  Duke  of  Bolton 

t  3Atk.  Ml. 
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JoNBs       V.  WilliamSy  2  Vesey,  Jun.  188,  said :]    In  that  case  I  wa&  counsel 
Habbib.      'o^  ^^^-  Williams,  and  resisted  this  doctrine;   that,  being  a 

[  494  1  fi^^  coverte,  but  having  in  the  annuity  from  the  Duke  of  Bolton 
separate  property,  if  the  annuity  granted  by  her  failed,  she 
stood  precisely  in  the  situation  of  Skfeme  coverte,  having  separate 
estate ;  and,  having  received  money  upon  an  implied  assumpsit, 
execution  ought  to  be  given  in  respect  of  it  out  of  the  separate 
property  intended  to  be  charged  with  the  annuity,  as  annuity ; 
which  failing,  that  property  was  still  liable  to  make  good  the 
principal  and  interest  of  the  money  advanced.  The  Lobd 
Chancellor  held  that  an  equity  he  could  not  enforce  ;  and,  the 
transaction  being  annuity,  if  it  could  not  be  maintained  as  such, 
the  fault  was  that  of  the  creditor  himself  ;  and  the  Court  would 
not  give  relief  at  his  suit. 

As  to  Caverley  v.  Dudley ^  if  I  am  to  decide  on  such  grounds, 
I  may  decide  just  what  I  please.  The  Lord  Chamcbllor  appears 
to  have  altered  the  contract  against  the  very  principle  he  states, 
as  the  principle  of  the  judgment ;  and  made  the  plaintiff  take 
the  benefit  of  a  contract,  which  he  neither  intended  nor  had 
entered  into ;  but  which  the  Court  says  should  have  been  the 
only  contract.    I  disclaim  any  such  power.)    ♦    ♦    ♦ 

The  Lord  Chancellor  : 

May  12.  Upon  this  bill  it  is  admitted,  that  the  plaintiff  intended  to 

—         purchase  an  annuity,  payable  out  of  the  rents  and  profits  of  the 

[  ^^^  ]  estates,  to  which  Mrs.  Davenport  was  entitled  for  her  separate 
use ;  and  that  the  memorial,  that  was  registered,  was  not  such 
as  the  statute  required.  It  is  admitted  therefore  upon  the  face  of 
the  bill,  that  the  plaintiff  is  not  entitled  to  that  annuity  she  had 
contracted  to  purchase.  But  it  is  insisted,  notwithstanding  that 
those  estates  being  vested  in  a  trustee  for  the  separate  use  of 
Mrs.  Davenport,  and  as  it  has  been  determined  at  law,  that,  if 
the  grantor  of  an  annuity  insists  it  was  not  well  granted,  the 
grantee  can  maintain  an  action  upon  the  implied  assumpsit,  to 
have  the  purchase-money  back,  carrying  the  payments  upon  the 
annuity  into  account,  f  this  plaintiff,  though  she  cannot  avail 
herself  of  the  contract  for  an  annuity,  is  entitled  to  be  considered 

t  Bromhy  v.  Iliilland,  6  B.  B.  58  (7  Yes.  3). 
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in  this  Court  as  a  creditor  of  this  married  woman ;  and  though        Jokes 
having  no  lien,  as  such  creditor,  upon  the  rents  and  profits  by      habbis. 
virtue  of  the  contract  itself,  yet    in  this  Court  the  married 
woman  having  separate  estate,  is  to  be  considered  as  debtor 
upon  the  ground  of  the  implied  assumpsit ;  and  this  Court  wiU 
consider  the  plainti£f,  if  to  be  regarded  as  her  general  creditor, 
as  entitled  to   have  the  demand,  due  by  virtue  of  that  as- 
sumpsit, implied   out  of   the  failure  of  the   contract,  *made      [  •ige  ] 
good  in  this  Court  out  of  the  rents  and  profits  of  the  separate 
estate. 

It  was  hardly  contended,  and  it  is  not  possible  to  contend, 
that  if  the  trustee  of  the  wife  had  borrowed  the  whole  of  this 
money  for  the  purpose,  for  which  it  is  truly  alleged  a  part  of  it 
was  borrowed,  the  mere  loan  of  the  money  to  the  trustee,  in 
order  to  procure  his  admission  for  the  benefit  of  Mrs.  Davenport, 
could  give  any  specific  lien  upon  the  rents  and  profits  to  the 
lender ;  and  it  is  not  necessary  for  the  Court  to  say,  whether  he 
could  recover  against  this  trustee.  It  is  enough  to  say,  there  is 
nothing  upon  this  record  to  prove,  that  the  plaintiff,  either 
directly  or  through  the  trustee,  could  have  such  lien;  and 
therefore  the  naked  question  is,  Whether  in  the  ordinary  case,  a 
person  meaning  to  grant  an  annuity  out  of  a  specific  fund, 
intended  to  be  made  liable  to  it,  could  have  any  demand  against 
that  fund  for  the  purchase-money ;  or  whether  if  the  contract 
for  annuity  is  cut  down  by  the  law,  the  demand  under  the 
implied  assumpsit  from  the  transaction  the  party  intended  in- 
effectually to  be  an  annuity  demand  is  any  thing  more  than  a 
personal  demand  against  the  party  receiving  the  money  ;  and  it 
is  impossible  to  contend  with  effect,  that,  the  annuity  being 
under  the  statute  void  to  all  intents  and  purposes,  the  fund, 
upon  which  the  annuity  was  to  be  charged,  should  become  a 
fund  liable  in  the  nature  of  a  mortgage  to  the  consideration  paid 
for  that  annuity.  In  ordinary  cases  clearly  it  could  amount  to 
no  more  than  a  personal  demand. 

The  next  consideration  is,  whether  from  the  specialties  of  the 
case  this  Court  has  a  jurisdiction  to  give  execution  of  this  as  a 
personal  demand  out  of  these  rents  and  profits  ?  It  was  put 
upon  this,  that  a  married  *woman,  with  separate  property,  being      [  '^ot  ] 
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JoNxs  to  all  intents  and  porposes  9,  feme  sole,  thoagh  she  cotild  not  be 
Uabbis.  regarded  as  Skfenie  sole  at  law,  she  ought  in  this  Court  to  be  bo 
considered  to  this  extent ;  that,  as  no  other  execution  could  be 
had  against  her  for  the  personal  demand,  she  should  be  taken  to 
intend  to  charge  this  property,  in  respect  of  which  only  this 
Court  could  give  execution.  Upon  this  a  great  variety  of  cases 
was  referred  to,  from  Lord  Habdwickb's  time.  That  proposition, 
where  she  does  not  proceed  to  execute  the  charge  eo  modo,  as 
prescribed  by  the  instrument,  may,  to  say  no  more,  deserve  a 
very  full  review,  whenever  that  point  shall  come  distinctly  before 
the  Court.  But  it  occurred  to  me,  and  that  opinion  still  remains, 
that  upon  any  of  the  cases,  which,  particularly  Hulme  v.  Tenant, 
have  gone  the  length  of  determining,  that  meaning  to  charge  her 
separate  property  by  the  execution  of  the  instrument,  she  shall 
be  held  to  charge  it,  though  the  form  of  the  instrument  amounts 
only  to  a  personal  demand,  if  to  any  thing,  it  is  very  difficult 
to  maintain,  that,  where  her  intention  was  not  to  contract  a 
personal  debt,  or  to  charge  a  gross  sum  upon  her  separate  estate, 
but  the  contract  was  for  an  annuity,  which  contract  the  party 
dealing  with  her  had  it  in  his  power  to  make  effectual,  and  such 
as  to  bind  her  according  to  the  intention  of  both,  and  he  failed 
in  that,  a  court  of  equity  ought  to  assist  him ;  and  to  give  him 
such  a  charge  as  she  did  not  intend  to  give,  or  he  intend  to 
have.  I  doubted,  and  am  confirmed  in  that  by  the  case  of  The 
Duke  ofBoUan  v.  WilUam8,\  whether  there  is  any  authority,  that, 
merely  because  a  man  contracts  with  a  married  woman,  the 
Court  would  consider  him  in  all  events  as  contracting  with  her, 
\  *4i:8  ]  not  as  a  *married  woman  merely,  but  as  a  married  woman 
having  separate  estate.  That  case  has  in  the  most  direct  terms 
decided,  that  where  a  married  woman,  having  separate  property, 
has  sold  an  annuity  charged  upon  that  property,  and  the  grantee 
has  not  taken  care  to  make  the  charge  available,  for  it  is  upon 
him  so  to  do,  the  person,  whose  grant,  as  such,  fails,  would  not 
have  an  equity  specifically  to  affect  the  fund,  clothed  with  a 
trust  for  the  separate  use  of  the  married  woman,  with  the  con- 
sideration. It  is  suggested,  that  at  that  time  it  was  conceived  not 
necessary  to  give  that  relief  here ;  as  it  was  conceived  an  action 

t  See  ante,  pp.  285,  286. 


VOL.  vn.] 


1804.    CH.    9  VESEY,  498, 


289 


might  be  maintained  at  law.  The  question  certainly  was  at  that 
moment  svhjivdice.  The  authority  of  those  cases,  which  formed 
the  law  for  the  last  20  or  25  years,  had  been  considerably 
shaken.  But  the  Lobd  Chancellor  did  not  evade  any  part  of  the 
question.  He  put  it  both  ways :  if  they  had  an  action,  there 
was  no  occasion  for  this  Court  to  interfere;  and  he  put  it 
pointedly,  that,  if  they  have  no  action,  there  is  no  ground,  upon 
which  this  Court  can  interfere. 

There  is  great  difficulty  therefore  in  raising  the  implied  assump- 
sit,  to  charge  the  separate  estate,  in  opposition  to  the  intention 
of  both  parties  and  to  this  authority.  The  plaintiff  has  no  right 
to  complain,  that  this  Court  does  not  interfere  upon  such  an 
application,  merely  to  remedy  negligence;  and  if  she  has  any 
complaint,  founded  in  moral  justice,  it  is  entirely  her  own  fault. 

The  biU  teas  dismissed. 


Jones 

V. 

Harris. 


CAPEL  V.   GIEDLERf 

(9  Vesey,  509—612.) 
Where  a  term  would  merge  by  its  union  with  the  inheritance  in  the 


1804. 
May  7, 16. 


same  person,  if  he  has  in  the  one  the  legal,  in  the  other  the  equitable,    ^^^^  Court. 
estate,  the  term  will  attend  the  inheritance.    Therefore,  where  tenant  ^  s^^jt,  M.R. 
for  years  subsequently  to  his  will  contracted  to  purchase  the  inherit-         [  C09  } 
anoe,  and  died  before  conveyance,  the  residuary  legatees  have  no  claim 
under  the  term  against  the  heir. 

An  estate  contracted  for  will  pass  by  a  subsequent  deylBe  of  all  lands ; 
the  devisor  being  equitable  owner  imder  the  contract. 

The  bill  was  filed  by  residuary  devisees  and  legatees ;  praying, 
ihat  the  will  may  be  established,  &;c. ;  and  that  the  plaintiffs 
may  be  declared  entitled  to  the  benefit  of  a  contract  by  the 
testator,  to  purchase  an  estate ;  and  that  the  contract  may  be 
•completed. 

The  testator  entered  into  that  contract  after  the  execution  of  his 
will,  in  June,  1802,  for  the  purchase  of  the  inheritance  of  these 
estates,  being  at  that  time  lessee  of  the  premises  for  a  term  of 
years,  of  which  37  years  were  unexpired.  He  died  in  July 
following,  before  any  conveyance.     The  plaintiffs  therefore,  if 

t  Bdaney  v.  Bdaney  (1867)  L.  B.  2  Ch.  138,  36  L.  J.  Ch.  265,  16  L.  T. 
N.  S.  269. 
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Capkl      tjjg  Court  should  be  of  opinion,  that  they  were  not  entitled  to  the 
GiBDLSB.     benefit  of  the  contract,   claimed  the  residue  of  the  term,  as 
residuary  legatees. 

The  defendant,  the  heir  at  law,  by  his  answer,  claimed  the 
inheritance  of  the  estates  contracted  for,  both  freehold  and 
copyhold;  as  there  was  no  republication  of  the  will,  and  no 
surrender.  He  prayed,  that  the  purchase  may  be  completed 
L^«>io]  out  of  the  personal  estate;  *and  insisted,  that  the  testator 
became  seised  of  the  inheritance  from  the  date  of  the  contract, 
and  the  term  was  at  an  end,  and  did  not  pass  by  the  will. 

Mr.  Piggott,  and  Mr.  RomiUy,  for  the  plaintiff ;  Mr.  Richards^ 
and  Mr.  Rovpell^  for  the  defendant.  The  case  of  Scott  v. 
FenhotUet}  was  cited. 

The  Master  of  the  Bolls: 

^^^  ^^*  I  take  the  case  to  be  this.  The  testator  had  a  lease  in  his 
o\s7i  name,  and  he  contracted  for  the  purchase  of  the  inheritance, 
and  died,  before  the  conveyance  to  him  was  completed.  Having 
contracted  for  the  purchase  of  the  inheritance,  he  became  complete 
owner  of  the  whole  estate  ;  for,  it  is  clear,  in  this  court  a  party, 
who  has  contracted  for  the  purchase  of  an  estate,  is  equitable 
owner.  The  vendor  is  a  trustee  for  him.  If  he  had  by  his  will 
afterwards  disposed  of  all  his  lands,  this  estate  would  have  passed 
by  that  will.t  I  thought,  it  had  been  long  established,  that, 
where  the  same  person  has  the  inheritance  and  the  term  in  himself, 
though  he  has  in  one  the  equitable  interest,  and  the  legal  estate 
in  the  other,  the  inheritance  draws  to  itself  the  term,  and  makes 
that  attendant  upon  it.  That  appears  from  Whitchurch  y, 
Whitchtrchy^  Goodright  v.  Sales,]]  and  many  other  cases.1i  I 
did  not  apprehend,  that  it  was  open  to  dispute.  But  Scott  v. 
Fenhoulet  was  cited,  as  against  that  proposition ;  at  least  to  that 
extent;   where  they  are  considered  separate  estates,  going  in 

t  1  Br.  C.  C.  69.  II  2  Wilfl.  329. 

t  1  Boll's  Ab.  616,  pi.  3;  WatU  v.         H  See  Mr.  Butler's  note,  Co.  Lit. 
Fidlarton,  cited  Dougl.  691.  290b,  note  1,  s.  13. 

§  2  P.  Wms.  236. 
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different  ways.    I  apprehend,  that  report  is  in  some  respects       Capel 
incorrect.     The  reasoning  is  by  *no  means  clear,  and  is  in  some     Gibdleb. 
parts  at  variance  with  the  conclusion.    There  was  a  reversion  of      [  *uii  ] 
eleven  days  in  the  trustees  of  the  term.    The  power  of  those 
trustees  was  not  to  assign  the  term,  but  to  demise  for  any 
period  less  than  the  term.     Supposing,  both  the  term  and  the 
inheritance  had  been  taken  in  Sir  Andrew  Chadwick's   name, 
that  reversion  would  have  prevented  the  merger.    The  part  of 
the  judgment,  that  perplexes  the  argument  is  this : 

"  I  lay  no  stress  on  the  days  of  the  reversion ;  for  it  was 
meant  only  as  a  nominal  reversion,  during  that  time,  the  rent 
would  be  to  the  original  lessees,  but  they  did  not  mean  to  reserve 
a  substantial  interest." 

If  the  consideration  of  there  being  a  reversion  in  the  trustees 
was  laid  entirely  out  of  the  case,  I  do  not  see  how  it  differs  from 
the  cases  to  which  I  have  alluded,  of  the  entire  term,  and  the 
entire  inheritance  in  him.  But  the  conclusion  shews.  Lord 
Thublow  must  have  decided  upon  that  very  ground,  that  there 
was  a  reversion  in  the  trustees. 

''It  would  be  necessary,  there  should  be  an  express  trust,  to 
make  this  attendant  on  the  inheritance:  the  transaction  does 
not  supply  a  necessary  construction  of  law.  It  is  a  very  nice, 
and  a  very  new,  point,  whether  the  intent  to  purchase  the  whole 
interest  is  sufficient  to  make  the  term  attendant  upon  the 
inheritance :  "  that  is,  he  meant  to  purchase  the  whole  interest ; 
but  he  had  not  done  it.  ''  The  impossibility  he  was  under  of 
purchasing  the  whole  rendered  an  express  declaration  necessary 
to  make  it  attend  the  inheritance." 

That  seems  to  shew,  that,  if  he  had  actually  purchased  the 
whole,  not  only  intended  it,  then  without  any  express  *declaration,  [  *512  ] 
it  would  have  been  attendant  upon  the  inheritance :  but,  as  he 
had  not,  Lord  Thublow  thinks,  an  express  declaration  was 
necessary.  If  that  be  the  principle  of  the  determination,  it  is 
clear ;  and  it  must  be  so,  for  Lord  Thublow  quotes  Best  v. 
Stampford  for  the  rule,  that,  where  the  term,  if  in  the  same 
person,  would  merge,  there  it  must  attend  the  inheritance.  In 
this  case  there  is  no  doubt,  if  a  conveyance  of  the  fee  had  been 
actaallj  taken  to  the  testator,  the  lease  would  have  merged. 

u  2 
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Capel 

V, 
OlRDLEB. 


But  in  the  case  of  Sir  Andrew  Chadtvick  the  reversion  would 
have  prevented  it.  The  case  of  Scott  v.  Fenliotdet,  therefore, 
does  not  interfere  with  the  other  cases,  deciding,  that,  where 
the  same  property  is  in  both,  without  any  declaration,  the 
inheritance  shall  draw  to  it  the  term.  Here  the  entire  interest 
was  in  the  testator  before  his  death ;  and,  therefore,  the  term 
did  not  pass  separately  by  the  operation  of  his  will. 

Declare  the  heir-at-law  entitled  to  the  premises  described  in 
the  term. 


1S04. 
June  6. 


RolU  Court. 
Grant,  M.U. 

[  516  ] 


[  *517  ] 


STICEXAND  V.   ALDEIDGE. 

(9  Vesey,  516—520.) 

To  a  bill  by  the  heir  against  a  devisee,  alleging,  that  the  devise  was 
upon  a  secret  trust  or  undertaking  for  charitable  purposes,  against  the 
statute  9  Oeo.  II.  c.  36,  a  plea  of  the  Statute  of  Frauds,  was  ordered  to 
stand  for  an  answer,  with  liberty  to  except. 

Discovery  compelled,  whether  a  devise  was  obtained,  or  prevented,  by 
the  undertaking  of  the  devisee,  or  heir,  to  do  certain  acts  in  favour  of 
individuals ;  and  relief,  ui>on  the  ground  of  fraud. 

The  bill,  filed  by  an  heir-at-law,  stated,  that  William  Stickland, 
being  seised  in  fee  of  certain  lands,  and  being  desirous  of 
devising  the  same  for  the  purpose  of  erecting  a  chapel  thereon 
for  the  sect,  called  Methodists,  but  knowing,  that  an  express 
devise  for  that  purpose  would  be  void,  as  within  the  Statute  of 
Mortmain,  requested  the  Beverend  Adam  Aldridge  to  undertake, 
in  case  he  devised  the  said  premises  to  him,  to  build  the  said 
chapel  thereon;  and,  Aldridge  having  undertaken  so  to  do, 
Stickland  by  his  will,  dated  the  27th  of  April,  1802,  gave, 
devised,  and  bequeathed,  "  to  *the  Beverend  Adam  Aldridge, 
and  his  assigns,"  the  said  premises. 

The  bill  then  stated  the  entry  of  Aldridge  under  the  will ;  and 
that,  the  devise  having  been  made  upon  an  implied  trust,  that 
Aldridge  would  upon  the  devised  premises  build  and  erect  a 
chapel,  is  void,  as  within  the  Statute  of  Mortmain ;  and  that  the 
plaintiff,  as  heir  at  law,  is  entitled;  and  charged,  that  the 
defendant  did,  before  the  testator  made  his  will,  enter  into  some 
agreement  with  the  testator,  or  in  some  manner  promise  or 
undertake,  or  give  him  to  understand,  that  if  he  would  devise 
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the  estate  to  the  defendant,  he  would  build  and  erect  the  said  Sttckland 
chapely  or  some  chapel,  thereupon  ;  and  that  the  testator  would  aldbxdge. 
not  have  devised  the  estate  to  him,  had  he  not  entered  into  such 
agreement,  or  given  such  promise,  &c.  or  that  there  was  some 
implied  undertaking  or  agreement  between  him  and  the  testator, 
that  the  defendant  should  erect  a  chapel,  &c.  and  that  it  is  his 
intention,  in  case  he  retains  the  land,  to  build  a  chapel  thereon  ; 
and  that  he  has  frequently  acknowledged  in  conversation,  that 
the  estate  was  devised  to  him  upon  some  such  secret  trusts  as 
aforesaid,  or  for  some  other  charitable  purposes. 

The  bill,  therefore,  prayed  a  discovery ;  that  the  devise  may 
be  declared  void,  as  within  the  Statute  of  Mortmain ;  that  the 
defendant  may  deliver  possession,  and  an  account. 

The  defendant,  as  to  so  much  of  the  bill  as  seeks  a  discovery 
as  to  the  supposed  agreement,  promise,  undertaking,  or  acknow- 
ledgment ;  and  as  to  the  relief,  pleaded  in  bar  the  Statute  of 
Frauds,  and  averred,  *that  he  never  did  sign  any  writing,  whereby      [  *.'18  ] 
he  declared  any  trust  or  confidence  concerning  the  lands  devised. 

Mr.  Grimicood,  in  support  of  the  plea  : 

No  case  has  gone  the  length  of  this  bill ;  resting  simply  upon 
allegation,  without  any  evidence,  or  inference  from  the  will. 
In  that  respect  Muckleston  v.  Brown^\  is  distinguished ;  the 
codicil  containing  expressions,  denoting  some  trusts ;  and  written 
acknowledgments  by  the  defendants,  that  they  were  to  take 
upon  trusts,  for  charity,  being  produced.  In  Adlington  v.  Cannl 
also  there  was  ground  for  the  inference  of  fraud.  Your  Lordship, 
it  may  be  said,  relied  upon  the  principle,  that  the  statute  shall 
not  be  used  to  cover  fraud.  But  can  that  be  applied  to  this 
naked  case  of  allegation  by  the  heir,  that  the  defendant  takes 
upon  a  secret  trust  ?  This  is  a  devise  to  the  defendant  and  his 
assigns;  which,  passing  only  an  estate  for  life,  negatives  the 
idea  of  a  trust  for  a  permanent  charitable  purpose. 

Mr,  Newholt,  for  the  plaintiff: 

The  objection  last  mentioned  may  be  taken  at  the  hearing, 
but  is  now  premature.    Upon  the  authority  of  Muckleston  v. 

t  5  B.  E.  211  (6  Yes.  52).         t  3  Atk.  141. 
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Stickland    Brown,   and  the  principle,   that  a  party  shall  not  pervert  a 
aldridgb.    statute,  made  to  prevent  fraud,  to  the  object  of  committing 
fraud,  this  defendant  is  bound  to  answer.     The  heir  claims  upon 
the  ground,  that  the  trust  is  ineffectually  declared.     The  defen- 
dant cannot  take  for  his  own  interest.     *     *    * 

[  619  ]       Thb  Lord  Chancellor  : 

It  would  be  a  strong  proposition,  that  the  providence  of  the 
legislature,  having  attempted  expressly  to  prevent  a  disposition 
of  land  for  purposes  of  this  sort,  was  so  short  as  to  be  baffled  by 
such  a  transaction  as  is  stated  by  this  bill.  The  statute  was 
never  permitted  to  be  a  cover  for  fraud  upon  the  private  rights 
of  individuals;  and  though  within  the  intention  it  cannot  be 
said  a  trust  is  declared  under  these  circumstances,  it  is  clear,  a 
trust  would  be  created,  upon  the  principle,  on  which  this  Court 
acts,  as  to  fraud.  In  the  ordinary  case  of  an  estate  suffered  to 
descend,  the  owner  being  informed  by  the  heir,  that,  if  the 
estate  is  permitted  to  descend,  he  will  make  a  provision  for  the 
mother,  wife,  or  other  person,  there  is  no  doubt,  this  Court 
would  compel  the  heir  to  discover,  whether  he  did  make  such 
promise.  So,  if  a  father  devises  to  his  youngest  son;  who 
promises,  that,  if  the  estate  is  devised  to  him,  he  will  pay 
10,000Z.  to  the  eldest  son,  this  Court  would  compel  the  former 
to  discover,  whether  that  passed  in  parol ;  and,  if  he  acknow- 
ledged it,  even  praying  the  benefit  of  the  statute,  he  would  be  a 
trustee  to  the  value  of  10,000Z. ;  and  then,  why  upon  a  similar 
principle  should  not  a  trust  be  raised  as  to  the  whole  value 
of  the  estate,  the  promise  extending  to  the  whole  ?  It  would  be 
singular,  if  the  Court  would  protect  individuals,  and  would  not 
act,  to  prevent  a  fraud  upon  the  law  itself.  But  it  is  not 
necessary  to  decide  this  case  upon  the  dry  principle  :  the  cases 
alluded  to  in  Muckleston  v.  Broxcn  being  authority  upon  it.  In 
Adlington  v.  Cann  Lord  Hardw^cke  was  clearly  of  opinion,  that, 
there  being  nothing  in  the  will  attaching  a  trust,  if  the  testator 
afterwards  by  an  unattested  paper,  expressing  his  own  intention 
not  communicated,  said,  the  purpose  was  to  devote  the  estate  to 
[  •520  ]  a  charitable  purpose,  the  devisee  *might  object,  that  he  had 
taken  under  a  will  well  executed  ;  and  the  subsequent  paper  was 
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not  well  executed.  But  that  is  perfectly  different  from  the  case 
of  a  devisor  expressing  in  the  paper  a  trust,  which  by  contract 
with  the  devisee  led  to  that  devise ;  and  Lord  Chief  Baron 
Parkeb  accordingly  said,!  Lord  Hardwigke's  opinion  was,  that 
such  a  bill  must  be  answered ;  and  Sir  Thomas  Sewell  meant 
to  follow  it. I  I  formerly  expressed  doubt,  §  whether  he  rightly 
decided  upon  the  principle :  but  the  principle  he  took  to  be  clear 
law ;  and  that  is  sufficient. 

Let  the  plea  stand  for  an  answer,  with  liberty  to  except ;  and 
the  defendant  may  make  what  he  can  of  praying  the  benefit  of 
the  statute  in  his  answer. 


8TXCKLAKD 
V, 

Aldbidoe. 


WHITE  V.  WHITE. 

(9  Vesey,  554— 562.) 

[Reported  4  R.  R.  161.] 


THE  ATTORNEY-GENERAL  v.  DAVIES.||    • 

(9  Vesey,  535—547.) 

Legacy  to  build  almshouses  and  purchase  the  ground ;  with  a  residoary 
bequest  to  a  charitable  Society,  provided  they  will  furnish  a  piece  of 
ground  to  build  the  houses ;  taking  the  management ;  and,  if  not,  sub- 
stituting trustees,  with  a  direction  to  procure  a  piece  of  ground,  &c. 

The  whole  void  as  to  the  primary  object  under  the  Statute  9  Qeo.  II. 
c.  36 ;  being  to  purchase  land  to  build  the  almshouses ;  or  at  least  land 
already  in  mortmain  not  being  distinctly  i>ointed  out;  and  the  secondary 
objecb,  though  alone  it  might  have  been  good,  failing  with  the  principal, 
with  vrhich  it  was  connected. 

Becommendation  in  a  will  imperative. 

Thomas  Davies  by  his  will,  dated  the  2nd  of  February,  1801, 
And  attested  by  three  witnesses,  after  giving  his  sister  Jemima 
Tripp  20Z.  a-year,  while  a  widow,  and  similar  annuities  to  his 
other  sisters,  Mary  Kale  and  Lydia  Griffiths,  should  they  become 
widows,  and  to  his  brother  William,  should  he  become  lame  or 
otherwise  helpless,  made  the  following  disposition : 

"  I  give  the  sum  of  5,000Z.  more  or  less  as  it  may  be  wanted 

t  The  Attorney 'Omeraly.DuplessiSt  ||  In  re  WatmoiigJi'a  Trusts  (1869) 

Park,  144.     See  5  .E.  R  221  (6  Ves.  L.  E.  8  Eq.  272,  275.     See  now  the 

67).  Mortmain,  Charitable  Uses  Act,  1891. 

t  5  R.  R.  221.  —0.  A.  S. 

§  3  R.  R.  221. 
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to  build  12  alms-houses  purchase  the  ground  six  for  poor  men 
six  for  poor  women  economy  and  convenience  observed  in  the 
structure." 

The  testator  then  gave  directions  for  clothing  the  inhabitants 
of  his  alms-houseSy  for  paying  them  a  weekly  allowance  in 
money ;  and  that,  if  his  brother,  or  either  of  his  three  sisters, 
should  like  to  come,  they  should  have  the  preference ;  and  after 
some  farther  directions  as  to  fitting  up  the  houses  he  gave  several 
legacies  to  charities,  and  some  to  individuals ;  and  among  them 
*to  Thomas  Davies,  his  brother's  son,  an  orphan,  lOOZ.,  to  place 
him  in  the  Orphan  School  in  the  City  Boad,  and  100 J.,  to  bo 
placed  out  to  increase,  till  he  is  25  years  of  age,  and  then 
for  him  to  do  as  he  pleases  with;  but  should  he  die  before 
that  time,  then  to  the  Orphan  School.  The  will  then  proceeded 
thus: 

''  After  the  foregoing  bequests  are  discharged,  and  any  thing 
further  that  may  occur  of  that  sort,  I  give  all  the  remainder  of 
my  property  for  the  use  of  the  Orphan  School  in  the  City  Road, 
under  the  direction  of  the  Committee  of  that  school  for  the  time 
being,  provided  they  will  furnish  a  piece  of  ground  near  tho 
school  to  build  the  aforesaid  houses  on ;  and  the  Committee  to 
take  the  management  of  them  and  all  my  affairs,  which  is  not 
great ;  and  if  it  is  not  agreeable  or  convenient  for  them  to  do  so^ 
I  request  the  following  to  accept  of  the  trouble  of  fulfilling  my 
desire  in  this  will :  "  [naming  them.]  **  That  the  above  gentle- 
men procure  a  piece  of  freehold  ground  for  the  purpose  of 
building  the  alms-houses  and  erecting  a  school  for  the  education 
and  clothing  only  of  as  many  children  as  the  finances  will  bear. 
But  if  the  Orphan  School  Committee  accepts  of  the  plan,  thai 
they  will  afford  the  same  medical  assistance  to  the  alms-houses 
as  to  the  school." 

Thoti,  after  a  recommendation  to  establish  a  chaplain  to 
preach,  and  giving  some  directions  as  to  his  funeral,  this  clause 
followed : 

^'  I  have  one  freehold  house,  which  stands  in  Colebrook  Bow, 
Islington.  I  desire  it  may  be  included  among  my  other  effects 
to  the  purposes  before  mentioned." 

The  information,  filed  soon  after  the  testator's  death,  prayed 
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an  execution  of  the  trusts  of  the  will.  The  answers  of  the  heir- 
at-law  and  next  of  kin  insisted,  that  the  devise  of  the  real  estate 
and  the  bequest  of  5,0002.,  and  the  residuary  bequest  for  the 
charitable  foundation,  were  void. 

Mr,  Richards^  Mr.  Alexander^  Mr.  King,  and  Mr.  Mitford, 
in  support  of  the  information.    ♦    *    ♦ 

Mr.  RomiUy,  and  Mr.  Thompson,  for  the  next  of  kin  : 

[Having  regard  to  the  present  state  of  the  law,  it  is  thought 
unnecessary  to  state  the  arguments  of  counsel,  or  to  refer  to  the 
numerous  cases  cited  by  them,  or  to  set  forth  the  judgment  of 
the  Master  of  the  Bolls,  who  dismissed  the  information. — 
0.  A.  S.] 

The  relators  appealed  from  the  decree,  pronounced  in  conse- 
quence of  this  judgment ;  declaring,  that  the  legacy  of  5,0002.  and 
the  residuary  bequest  were  void  ;  and  that  the  residue  belongs  to 
the  next  of  kin.  The  Attorney-General,  in  addition  to  the  other 
Counsel,  argued  in  support  of  the  appeal.  Mr.  Romilly,  for  the 
decree,  was  stopped  by  the  Court. 

The  Lobd  Chancellor  : 

The  arguments  for  the  relators  have  failed  to  establish,  that 
this  decree  is  wrong.  No  question  can  be  made,  that,  if  the 
point  turns  upon  the  bequest  of  the  5,00OZ.  it  is  void  within  every 
decision.  First,  there  is  an  express  direction  to  purchase  :  2ndly, 
whatever  were  the  decisions  formerly,  when  charity  in  this  Court 
received  more  than  fair  consideration,  it  is  now  clearly  established, 
and  I  am  glad  it  has  come  back  to  some  common  sense,  that, 
unless  the  testator  distinctly  points  to  some  land,  already  in 
mortmain,  the  Court  will  understand  him  to  mean,  that  an 
interest  in  land  is  to  be  purchased,  and  the  gift  is  not  good. 
This  testator  does  not  limit  his  bequest  to  5,0002. :  but,  whatever 
his  property  shall  be  at  his  death,  as  much  as  should  be  wanted 
for  this  purpose  was  to  be  given  to  it ;  and,  when  the  residue  is 
said  to  be  20,0002.  no  construction  is  to  be  put  upon  this  will 
from  the  amount  of  it,  that  must  not  *have  been  put  upon  it,  if 
the  testator  had  spent  14,0002.  of  that  sum,  or  had  by  a  subse- 
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The        qaent  codicil  given  more  or  less  to  legatees.    The  amount  of  the 

genebal'    legacy  is  unascertained,  except  according  to  the  actual  demand  of 

n  1 "/  r.c       ^^^  charity,  to  which  it  was  to  be  applied ;  and  the  casual  amount 

aJW  ies« 

at  the  death  of  the  testator  cannot  be  a  ground  of  construction  ; 
which  must  be  the  same,  as  if  the  residue  was  only  5,000Z.,  and 
cannot  depend  upon  the  accident.  I  take  this  school  to  be  a 
voluntary  society,  existing  purely  by  voluntary  engagements; 
and  then,  if  they  happen  to  have  land  to  be  furnished,  that  is 
not  land  at  this  moment  in  mortmain,  in  the  sense  of  the 
statute.!  It  seems  preposterous  certainly,  that  a  man  should 
give  20,0002.  to  purchase  land  worth  no  more  than  5,000Z. :  but 
the  difficulty  with  reference  to  that  is,  that  I  make  the  declara- 
tion upon  the  accident,  that  the  amount  is  20,0002. :  whereas 
the  construction  ought  to  be  the  same  as  if  he  had  spent  15,0002. 
of  that  sum. 

But,  supposing,  there  might  possibly  be  a  surplus  beyond  what 
was  necessary  for  the  purposes  to  be  accomplished  in  these  alms- 
houses, yet  upon  this  will  it  is  altogether  uncertain,  whether 
there  would  or  would  not  be  any  residue  beyond  what  was  to  be 
employed  in  the  alms-houses;  and,  if  what  is  given  is  to  be 
employed  in  buildings  contrary  to  the  Act,  all  the  cases  are 
uniform,  that,  if  the  minister  is  to  be  employed  in  the  chapel,  or 
the  poor  persons  are  to  live  in  the  alms-houses,  to  be  built  con- 
trary to  the  Act,  that,  which  would  have  been  good,  if  it  had 
£  *i>46  ]  stood  alone,  will  be  *bad,  if  the  purpose  is  to  be  employed  in 
those  buildings,  which  the  statute  will  not  allow  to  be  erected. 
Upon  the  whole  will  this  would  be,  in  whatever  terms  expressed, 
whether  of  condition  or  not,  only  a  declaration  of  the  trust, 
upon  which  they  are  to  take,  if  they  do  take.  By  the  direction 
for  management  the  Orphan  Committee  are  out  of  that  residue, 
comprehending  more,  if  necessary,  than  5,0002.,  or  less  certainly, 
if  less  would  be  sufficient,  to  do  the  acts  pointed  out;  among 
which  is  to  afford  the  same  medical  assistance  to  the  alms- 
houses as  to  the  school ;  and  he  recommends  them,  which  would 

t  In  the  course  of  the  argument  a  the  charity  was  Bupi>orted  by  volun- 

doubt  was  suggested,  whether  the  tary  contribution,  not  by  any  per- 

committee  of  this  charity  had  any  manent  endowment, 
land  in  mortmain ;  and  it  was  said, 
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be  imperative  f  upon  them,  to  establish  a  chaplain.  It  is  a 
bequest  of  a  residue,  to  be  laid  out  in  the  first  instance  in  land, 
and  if  all  should  not  be  exhausted,  as  it  could  not  be  consistently 
-with  his  scheme,  to  be  laid  out  upon  these  purposes,  affording; 
medical  assistance,  and  for  a  chaplain  in  the  alms-houses  ;  and 
all  beyond  that,  if  well  given,  is  uncertainly  given  ;  and  if  the 
primary  gift  fails,  the  secondary  gift  being  totally  uncertain,  and 
fluctuating  from  time  to  time,  the  whole  must  fail.t 

On  the  other  ground,  there  is  as  much  vanity  as  charity  in 
this.  He  did  not  choose  this  monument  to  be  erected  to  his 
memory,  unless  he  should  be  considered  benefactor  of  the  school 
as  well  as  the  hospital.  He  meant,  if  the  Orphan  Committee 
could  take  the  management  of  the  alms-houses,  then  so  much 
should  be  for  the  school ;  but,  if  they  could  not,  then  the  trustees 
substituted  should  build  the  alms-houses,  and  a  school  also. 
But,  if  it  cannot  be  distinguished,  how  much  was  for  the  alms- 
houses, and  how  much  for  the  school,  it  is  very  difficult  to 
divide  it,  and  to  make  it  good  for  *part,  and  not  for  the  rest. 
Upon  the  whole,  therefore,  this  decree  is  right. 

The  decree  was  affirmed. 
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PARKEE  V.  BEOOKE.§ 

(9  Veoey,  583—588.) 

A  buflband  taking  a  reveTsionaiy  lease  of  leasehold  premises  be-  

qneathed  to  the  separate  use  of  his  wife,  is  a  oonstmctive  trustee  for  the  ^^'^^l*  Ctmrr. 

wife,  and  he  is  accountable  for  the  rents  and  profits  received  by  him  in  ^•^'^^t,  M.R. 

respect  of  his  wife's  separate  leasehold  property,  where  her  assent  to  [  5<^3  ] 
such  receipt  cannot  be  presumed. 

John  Light  by  his  will,  dated  the  13th  of  April,  1785,  gave  to 
his  daughter  Hester  Parker,  after  the  decease  of  his  wife,  lease- 
hold premises ;  to  hold  unto  his  said  daughter  and  her  assigns 
for  the  term  of  her  natural  life,  if  his  term  or  terms  and  interest 
therein  should  so  long  subsist  and  continue,  to  and  for  her  sole 
and  separate  use,  notwithstanding  her  present  or  any  future 
coverture ;  and  after  her  decease  he  bequeathed  the  premises  to 

t  Malim  v.  KHghley,  ante,  2  B.  E.      (6  Ves.  404). 
229  (2  Ves.  J.  333).  §  Dixanr.  Z>txa»(1878)9Ch.D.587, 

J  Chapman  v.  Broum,  5  E.  E.  351      48  L.  J.  Ch.  592,  40  L.  T.  208. 
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Fabkeb  all  and  every  her  children,  equally  to  be  divided  between  them, 
Bbooke.  share  and  share  aUke ;  to  hold  to  them,  their  executors,  &c. 
during  all  the  remainder  of  the  estate,  term  or  terms,  and 
interest,  therein,  which  should  be  then  to  come  and  unexpired, 
as  tenants  in  common ;  with  a  limitation  over  in  default  of  such 
issue  or  the  death  of  all  under  the  age  of  21 :  and  he  appointed 
his  wife  executrix ;  and  afterwards  upon  her  death  by  a  codicil 
he  appointed  another  person  executor. 

No  trustees  were  interposed  by  the  will.  The  testator  died  on 
the  22nd  of  August,  1788.  The  premises  given  by  the  will  were 
held  under  leases  granted  by  the  Marquis  of  Bath  in  1759  and 
1770,  for  the  several  terms  of  99  years,  if  certain  persons  named 
should  so  long  live.  Parker,  the  husband,  entered  into  posses- 
sion ;  and  in  1791  he  mortgaged  the  premises  for  402. ;  and 
upon  payment  of  certain  fines  obtained  reversionary  leases  for  99 
[  ^584 1  years,  if  his  eldest  daughter  should  so  long  *live,  to  commence 
respectively  from  the  expiration  of  the  subsisting  leases.  In 
1792  he  made  another  mortgage  of  all  the  premises  for  2002. 
In  1794  the  mortgagees  agreed  to  assign  to  Thomas  Brooke: 
but  no  assignment  was  actually  made.  In  1800  Brooke  brought 
an  ejectment  against  Parker ;  who  confessed  the  action ;  and 
Brooke  obtained  judgment,  sued  out  execution,  and  was  put  in 
possession  by  the  sheriff.  Parker  soon  afterwards  died  intestate. 
The  bill  was  filed  by  the  widow  and  child  of  Parker,  claiming 
under  the  will,  against  Brooke,  the  mortgagees,  and  the  admin- 
istrator of  Parker  and  the  executor  of  the  testator ;  charging 
against  the  mortgagees  and  Brooke  notice  of  the  will ;  that  Brooke 
obtained  possession  by  collusion  with  Parker,  the  husband ;  that 
the  consideration  both  for  the  original  mortgages  and  the  agree- 
ment to  assign  to  Brooke  was  debts  antecedently  due ;  and  that 
the  leases  were  very  beneficial ;  and  were  granted  by  the  Marquis 
of  Bath  upon  very  beneficial  terms,  out  of  favour  to  the  tenants 
and  their  families ;  that  these  reversionary  leases  were  granted 
out  of  favour  to  the  testator,  and  in  consequence  of  Parker's 
representation,  that  he  was  the  person  intended  by  the  testator 
to  enjoy  his  interest ;  and  would  not  have  been  granted  to  a 
stranger ;  nor  to  him  if  the  Marquis  had  been  apprised  of  the 
interest  of  the  plaintiffs. 
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The  bill  prayed,  that  the  beqaest  of  the  leasehold  premises  Pabkkb 
may  be  carried  into  execution ;  that  the  executor  may  assign  to  bbookb. 
trustees  for  the  plaintiffs  for  the  residue  of  the  original  terms ; 
that  the  indentures  of  mortgage  may  be  delivered  up  to  be  can- 
celled ;  that  Brooke  may  be  decreed  to  deliver  up  the  reversionary 
leases,  and  possession  of  the  premises;  and  account  for  the 
profits,  on  payment  of  the  fines. 

Brooke  by  his  answer  insisted  upon  the  agreement  to  assign       [  385  ] 
the  mortgages  to  him  for  valuable  consideration ;  and  that  he 
had  a  right  to  retain  the  possession,  till  all  his  demands  were 
satisfied.     The  mortgagees  stated,  that  the  money  was  paid  at 
the  time  the  respective  mortgages  were  made. 

The  steward  of  the  manor  proved  the  custom  to  grant  new  and 
reversionary  leases ;  giving  the  preference  to  the  tenants ;  that 
the  reversionary  leases  granted  to  Parker  were  beneficial  leases ; 
and  were  granted  to  him  upon  representations,  that  he  was 
entitled  to  the  privilege  under  the  will  of  the  former  tenant. 

Mr.  RomiUy  and  Mr.  Wright,  for  the  plaintiffs : 

Insisted,  first,  upon  the  equity  of  the  plaintiffs  as  to  the 
original  leases,  still  subsisting,  that,  in  the  case  of  a  devise  or 
bequest  to  the  separate  use  of  a  married  woman,  no  trustee  being 
interposed,  her  husband  shall  be  considered  a  trustee. 

(The  Master  of  the  Bolls  said,  the  case  was  clear  as  to  the 
original  leases  ;  but  wished  to  hear  it  argued  as  to  the  reversion- 
ary leases  obtained.) 

For  the  Plaintiffs : 

The  principle  under  the  circumstances  extends  to  the  rever- 
sionary leases.    In  Bacon's  Abridgtiaent  f  it  is  thus  stated : 

''  Where  a  trustee,  executor,  or  guardian,  avails  himself  of  his 
situation,  and  gets  a  renewal  of  a  lease  for  his  own  benefit,  the 
Court  will  direct  it  to  be  for  the  use  of  the  cestuis  que  trusty  or 
persons  beneficially  interested  in  the  old  lease.  So,  where  a 
person,  who  *has  only  a  partial  interest,  as  tenant  for  life,  mort-  [  •586  ] 
gagor,  or  mortgagee,  from  the  circumstance  of  his  being  in 

t  4  Bac.  Ab.  222,  edition  by  Gwillim. 


302  1804.    CH.    9  VESEY,  586—587.  ir.b. 

Faukxb  possession  takes  the  opportunity  of  renewing,  such  renewal  shall 
Bbooke.  be  for  the  benefit  of  the  person  entitled  to  the  reversion  ;  and 
according  to  the  broad  principles  of  equity  it  should  seem,  that, 
wherever  a  grant  of  a  reversionary  lease  is  obtained  to  the  pre- 
judice of  the  old  tenant  by  undue  means,  whether  by  suggestio 
falsi  or  svpprcssio  veri,  the  party  obtaining  it,  though  a  mere 
stranger,  shall  not  be  permitted  to  hold  it  to  his  own  use." 

Lord  Bathurst  acted  upon  this  principle  in  Raw  v.  ChicliesterA 
The  evidence  of  the  steward  of  the  manor  is  clear,  that  these 
reversionary  leases  are  beneficial ;  and  were  granted  to  Parker, 
the  husband,  under  the  supposition,  that  he  was  the  only  person 
entitled  under  the  will  of  the  former  tenant  to  that  favour,  which 
is  usually  shewn  by  lords  of  manors  and  great  land-holders  in 
this  country  to  their  tenants ;  commonly  called  the  tenant-right 
of  renewal. 

Mr.  RicliardSy  Mr.  Alexander^  and  Mr.  Owen,  for  the  defen* 
dant  Brooke : 

This  defendant,  a  purchaser,  is  not  to  be  affected  with  notice 
of  a  doubtful  equity,  depending  upon  circumstances ;  which  is 
the  character  of  the  equity  set  up  as  to  the  reversionary  leases  : 
Senhonse  v.  Earl ;  X  Cordwell  v.  Mackrill.^  In  the  cases  of  tenant- 
right,  referred  to,  the  original  leases  were  surrendered.  The 
persons  surrendering,  and  accepting  new  leases,  having  only 
particular  interests,  and  no  authority  to  surrender  without  the 
concurrence  of  the  other  persons  interested,  were  held  to  have 
[  •587  J  renewed  for  the  benefit  of  all  parties,  *interested  in  the  original 
leases.  But  the  distinction  of  this  case  is,  that  the  leases,  under 
which  this  estate  was  held  at  the  death  of  the  testator,  have  not 
been  surrendered,  or  in  any  manner  affected.  They  are  still 
valid  and  subsisting  leases ;  and  the  estate  is  actually  enjoyed 
under  them.  The  reversionary  leases  are  new  interests  in  the 
estate,  perfectly  independent  of  the  old  leases ;  which  the  lessor 
might  have  granted  to  any  person  ;  and  he  has  granted  them  to 
Parker  the  husband.  No  equity  therefore  attaches  upon  them. 
At  least  the  defendants,  acting  by  mistake,  are  entitled  to  the 
money  paid  upon  the  mortgages. 

t  1  Br.  C.  C.  198.  t  Amb.  285.  §  Amb.  515. 
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Mr.  RomiUy,  in  reply,  was  Btopped  by  the  Court.  Pabkke 

r. 
Bbooke. 

The  Master  of  the  Bolls: 

It  struck  me  at  first,  that  a  distinction  might  be  made  between 
the  mortgage  of  the  original  and  of  the  reversionary  leases :  but 
I  do  not  see  any  solid  ground,  upon  which,  that  distinction  can 
rest ;  for  the  trust  in  both  cases  is  referred  to  the  same  circum- 
stances; and  there  is  equally  notice  in  both.    The  defendant 
therefore,  having  notice  of  the  trust,  cannot  prevent  the  conse- 
quence, affecting  him  with  the  same  equity.    The  whole  origi- 
nated in  mistake  of  the  law,  and  the  effect  of  the  omission  of 
trustees.    The    reversionary  leases    were    obtained    upon    the 
groond  of  the  same  mistake.    The  husband  claimed  in  no  other 
way  than  his  right  to  the  original  leases.    There  is  complete 
notice ;  for  those,  who  drew  the  deed,  introduced  the  history  of 
the  transaction,  as  laying  the  foundation  for  his  right  to  the 
renewed  lease.    In  the  first  of  the  two  cases,  mentioned  for  the 
defendants.  Lord  Habdwicke  took  it  to  be  clear,  that,  if  the 
articles  had  been  modem,  he  must  have  reformed  them  even 
against  a  purchaser.    Yet  that  equity  is  of  a  very  peculiar  sort ; 
not  so  clear  as  that,  which  occurs  in  this  *case ;  for  it  depends       [  *588  ] 
upon  the  form  of  the  articles,  and  the  intention  to  be  collected, 
whether  the  deed  shall  be  reformed.    There  was  nothing  to 
prevent  the  parties  giving  an  estate  tail  to  the  husband.     That 
intention,  though  not  probable,  was  not  unlawful.     In  Cordwell 
V.  MackriU  Lord  Camden  doubted,  whether  the  articles  should 
be  reformed ;  and  there  may  be  such  a  doubtful  equity,  that  a 
purchaser  is  not  to  be  taken  to  know,  what  will  be  the  decision ; 
and  that  is  all  Lord  Camden  means.    But  in  this  case  the 
equity  is  clear. 

As  to  the  account  prayed  against  the  representative  of  the 
husband  it  was  compared  to  the  case  of  pin-money ;  the  account 
which  is  not  carried  back  farther  than  a-year.  On  the  other  side 
it  was  insisted,  that  the  husband,  having  received  property, 
settled  to  the  separate  use  of  his  wife,  clearly  must  account  for 
it ;  and  the  Master  of  the  Bolls  said,  there  could  not  be  any 
doubt  in  giving  the  account. 
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1804.  REEVE,     Ex    PAHTE. 

*^'!!!1^'  (9  Vesey,  588-^91.) 

]':ldon,  L.C.  Under  a  joint  commiflsion  of  bankruptcy  the  right  of  the  creditors 

r  5.SS  ]  to  interest,  subsequent  to  the  date  of  the  commission  in  the  case  of  a 

surplus,  preferred  to  a  debt  from  the  separate  to  the  joint  estate ;  upon 
the  principle,  that  neither  the  partnership  nor  the  individual  debtor  can 
claim  in  competition  with  the  creditors. 

In  1790  Samuel  Badeley  and  John  Woodcock  entered  into 
partnership  as  bankers  at  Halesworth.  In  1797  Joseph  Badeley 
became  partner  with  them.  Samuel  Badeley  and  Woodcock  also 
carried  on  separate  trades.  In  April,  1799,  a  commission  of 
bankrupt  issued  against  all  three. 

Dividends  to  the  amount  of  20«.  in  the  pound  were  declared 
[  *5S0  ]  both  of  the  joint  and  separate  effects.  The  ^separate  estate  of 
Samuel  Badeley  amounted  to  15,000Z.,  and  his  separate  debts  to 
6,5001. ;  exclusive  of  a  debt  of  15,000{.  due  from  his  separate 
estate  to  the  joint  estate.  The  separate  estate  of  Joseph 
Badeley  amounted  to  1,5002.  beyond  his  separate  debts ;  and  the 
separate  estate  of  Woodcock  exceeded  his  separate  debts  by  more 
than  20,000Z. 

The  petition  was  presented  by  joint  creditors ;  praying,  that 
interest,  subsequent  to  the  date  of  the  commission,  may  be  paid 
out  of  the  surplus  of  the  estate  of  Woodcock ;  and  the  question 
was,  whether  the  claim  by  the  creditors  of  interest  was  to  be 
preferred  to  the  debt  due  to  the  joint  estate  from  the  separate 
estate  of  one  partner. 

Mr.  Romilly  and  Mr.  CuUen,  in  support  of  the  petition. 

Mr.  Fonblanque,  for  the  representatives  of  Woodcock, 
opposed  it.  It  was  admitted,  that  no  decision  upon  this  ques- 
tion could  be  found. 

The  Lord  Chancellor: 

All  these  cases  were  very  fully  discussed  by  Lord  Thurlow  in 
the  case  of  Lodge  and  FendaUA   Dr.  Fendall  was  a  creditor  of  the 

t  1  B.  E.  99  (1  Ves.  J.  166). 
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partnership  of  himself  and  Lodge  for  large  sums  advanced.  Reeve. 
They  became  bankrupts  immediately  after  the  formation  of  the  '^  ^" 
partnership ;  and  those  advances  formed  the  joint  estate,  to  be 
divided.  There  was  a  struggle  by  Fendall  to  be  admitted  a 
creditor  for  the  amount  of  his  advances  as  against  the  partner- 
ship. Lord  Thurlow,  after  full  consideration,  was  of  opinion, 
that  all  the  authorities  establish  this ;  that  those  who,  being  in 
partnership,  are  themselves,  or  some  of  them,  debtors  to  the 
creditors  of  every  class,  cannot  come  in  competition  with  the 
creditors.  After  their  *demands  are  liquidated  finally  the  [  •590  ] 
partners  may  be  creditors  upon  each  other:  but  not  before. 
The  course  in  bankruptcy  has  been  to  stop  the  proof  at  the  date 
of  the  commission,  which  is  founded  upon  this ;  that  the  debt  to 
be  proved  is  the  debt  due  before  the  commission ;  taking  the 
commission  to  follow  rapidly  upon  the  act  of  bankruptcy;  which 
however  is  frequently  not  the  case.  It  is  true,  now  a  great  deal 
of  debt  accrued  after  the  bankruptcy  is  paid  under  it :  for 
instance,  all  interest  accrued,  though  after  the  date  of  the 
commission,  if  the  state  of  the  effects  allows  it,  upon  a  sort  of 
equitable  principle,  the  interest  being  considered  as  a  kind  of 
adjunct  or  shadow  of  the  principal  debt,  which  was  due  before 
the  bankruptcy.  It  is  now  therefore  clearly  settled,  that,  where 
there  is  a  partnership  and  separate  debts  also,  the  partnership 
shall  not  be  admitted  a  creditor  upon  any  individual,  nor  any 
individual  upon  the  partnership,  until  the  creditors  of  the 
individual  and  the  creditors  of  the  partnership  are  satisfied  to 
the  extent  of  20^.  in  the  pound  out  of  the  respective  estates ; 
also,  that  where  the  separate  creditors  are  paid  20a.  in  the 
pound,  and  there  is  a  surplus,  that  surplus  shall  not  go  imme- 
diately to  pay  interest  to  the  separate  creditors ;  but  shall  go  to 
make  the  joint  creditors  equal  with  them  as  to  the  principal. 
No  decision  however  has  gone  this  length ;  that,  if  both  the  joint 
and  the  separate  creditors  are  paid  to  the  extent  of  20a.  in  the 
pound,  upon  the  payment  to  that  amount  to  the  creditors  of  each 
class  a  partner  shall  not  be  admitted  a  creditor  upon  the 
partnership  or  upon  the  individual.  But  I  cannot  distinguish 
the  cases ;  for  if  the  principle  is,  that  neither  the  partnership 
nor  the  individual  debtor  shall  claim  in  competition  with  the 
R.R, — VOL.  vn.  X 
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Reeve,      creditors,  and  if  the  creditors  are  entitled  to  any  interest,  the 

hx  parte.  " 

^  interest  is  as  much  a  debt  *as  the  capital ;  and  that  principle 

will  prevent  either  the  partnership  or  the  individual  debtor 
ranking  with  the  other  creditors,  until  all  their  demand  is 
satisfied ;  which  includes  both  the  principal  and  interest  of  their 
debts.     The  prayer  of  this  petition  is  therefore  right. 


1804.  HALL  V.  WAEREN. 

Juhj  4.  (9  Ve8«y»  605-612.) 

,  Upon  a  bill  for  specific  performance  of  a  contract,  over-reached  by  a 

^ '    '  '  commission  of  lunacy,  the  plaintiff  not  having  traversed  the  inqui- 

f  r>05  ]  sition,  an  issue  was  directed,  whether  the  defendant  was  a  lunatic  at  the 

execution :  if  so,  whether  he  had  lucid  intervals ;  and  whether  the  con- 
tract was  executed  during  a  lucid  interval ;  the  difficulties  in  executing 
the  contract,  which  was  for  the  sale  of  an  estate  vested  in  the  lunatic, 
viz.  that  the  price  was  to  be  fixed  by  persons  to  be  nominated,  not 
appearing  strong  enough  to  preclude  the  previous  inquiry,  with  a  view 
to  performance :  the  plaintiff  being  willing  to  take  the  title. 

Specific  performance  of  a  contract  by  a  competent  party,  its  nature 
and  circumstances  being  unobjectionable,  is  as  much  of  course  as 
damages  at  law. 

The  bill  was  filed  to  obtain  a  specific  performance  of  an 
agreement,  executed  by  the  defendant,  for  the  sale  of  an  advow- 
son  and  estate  to  the  plaintiff  Hall,  in  trust,  for  the  other  plain- 
tiff Hanson,  at  such  price  as  the  advowson  should  be  valued  at 
by  Mr.  Morgan,  and  the  other  premises  by  persons  to  be 
nominated.  The  agreement  was  dated  the  9th  of  March,  1802. 
On  the  8th  of  May  following  under  a  commission  of  lunacy  the 
defendant  was  found  a  lunatic  from  the  1st  of  May,  1792,  with 
lucid  intervals. 

Two  grounds  of  defence  were  taken  by  the  answer  of  the 
lunatic,  by  his  committee :  Ist,  That  he  was  insane  at  the  time 
of  the  execution  of  the  contract :  2ndly,  That  the  plaintiffs  knew 
his  situation,  and  took  advantage  of  it,  to  induce  him  to  sell  to 
Hall;  concealing  the  circumstance,  that  Hanson  was  the  real 
purchaser ;  being  aware,  that  from  a  former  quarrel  the  defen- 
dant would  not  sell  to  him.  A  great  deal  of  evidence  was  gone 
into  on  both  sides  as  to  his  state  of  mind. 


voL.vn.]  1804.    CH.    9  VESEY,  606—608.  807 

Mr.  RomiUy,  Mr.  Stanley y  and  Sir  Tlwmas  Turton,  for  the        Hall 
plaintiffs :  Wabbek. 

Pressed  for  an  issue ;  insisting  upon  their  right  to  a  decree 
upon  the  ground  either,  that  the  defendant  was  not  a  lunatic, 
when  he  entered  into  the  contract ;  or,  that  it  was  executed  in  a 
lucid  interval.     They  had  not  traversed  the  inquisition. 

Mr.    Piggotty  Mr.  Fonblanque,  and    Mr.   Cooke^   for    the 
defendant : 

*  *  Independent  of  the  question  of  sanity,  at  the  date  of  this  [  006  ] 
transaction,  to  obtain  a  performance  under  such  circumstances, 
the  terms  of  the  contract  ought  to  be  clearly  proved,  fair,  reason- 
able, and  certain.  In  this  instance  the  value  of  the  advowson 
was  to  be  ascertained  by  the  actuary  of  an  insurance  office,  who 
was  named;  and  the  value  of  the  other  premises  by  other 
persons,  to  be  nominated.  It  does  not  appear,  that  these  valuers 
ever  were  named ;  and  that  cannot  be  supplied  by  the  Court ; 
who  cannot  give  the  arbitrator  the  information,  which  the  party 
could  have  given.  *  *  ♦  They  cited  Emery  v.  Wa8e,\ 
Att.'Gen.  v.  Pamther,l  Owen  v.  Davies.^ 

Mr.  RomiUy  f  in  reply  : 

An  agreement  to  sell  at  the  valuation  of  another  person  is  not  [  607  ] 
unusual.  *  *  If  the  party  refuses  to  name  a  valuer,  the 
Court  refers  it  to  the  Master.  A  plaintiff  clearly  has  a  right  to 
a  specific  performance ;  even,  though  a  jury  would  give  twice  the 
amount  in  damages.  Upon  the  question  of  lunacy,  it  is  clear,  a 
lunatic  is  bound  by  an  act  done  in  a  lucid  interval.  *  *  But 
certainly  the  question,  whether  he  was  in  a  lucid  interval  could 
not  have  been  tried  [in  a  traverse] :  the  inquiry  in  such  a 
proceeding  as  to  that,  being  whether  the  party  is  liable  to  lucid 
intervals ;  not  as  to  the  particular  time.     *     ♦     * 

The  Masteb  of  the  Bolls: 

The  object  of  this  bill  is  to  obtain  the  specific  performance  of       [  608  ] 
an  agreement.     Supposing  the  contract  to  have  been  entered 
into  by  a  competent  party,  and  to  be  in  the  nature  and  circum- 

t  Ante,  p.  109  (8  Ves.  505).         J  3  Br.  C.  C.  441.         §  1  Ves.  Sen.  82. 
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Hall        stances  of  it  objectionable,  it  is  as  much  of  course  in  this  Court 
Wabbek.     to  decree  a  specific  performance,  as  it  is  to  give  damages  at  law.t 
The  contract  is  produced,  and  proved.    Upon  the  face  of  it 
nothing  appears  to  prevent  execution.    There  is  nothing  un- 
reasonable, as  between  the  parties,  upon  the  face  of  it.    It  fixes 
no  value  upon  the  estate :  but  it  provides  a  mode,  in  which  the 
value  is  to  be  ascertained,  that  is  perfectly  fair  and  equal 
between  them.    It  must  be  supposed,  that,  if  competent,  they 
had  taken  the  proper  means  of  getting  at  the  real  value,  by 
employing  persons  of  skill  to  value  the  advowson  and  the  farms. 
The  first  objection  against  carrying  this  agreement  into  exe- 
cution is,  that  in  consequence  of  some  dispute  with  Hanson  the 
defendant  had  an  objection  to  dealing  with  him.    But  the  evi- 
dence does  not  bring  it  up  to  that ;  shewing,  not  that  he  made 
any  declaration  to  that  effect,  but  only,  that  some  quarrel  had 
taken  place,  totally  unconnected  with  the  subject  of  the  con- 
tract.    The  circumstance,  therefore,   that  Hall  is  a  nominal 
[  *609  ]       contractor,  *is  immaterial ;  for  it  happens  in  a  vast  proportion 
of  cases,  that  the  contract  is  entered  into  in  the  name  of  a 
trustee. 

But  the  principal  objection  to  the  performance  is,  that  the 
defendant  was  not  competent,  having  been  insane  at  the  time  the 
contract  bears  date.     That  is  matter  of  fact.     In  support  of  that 
fact  alleged  the  inquisition  is  produced ;  by  which  the  defendant 
is  found  a  lunatic  from  a  period  long  antecedent,  but  with  lucid 
intervals.     That  inquisition,  having  been  taken  in  the  absence  of 
the  plaintiff  is  not  conclusive  upon  him.    But  it  is  evidence 
prima  facie  of  the  lunacy.     It  is  however  competent  to  third 
parties  to  dispute  the  fact ;  and  to  maintain,  that,  notwithstand- 
ing the  inquisition,  the  object  of  it  was  of  sound  mind  at  any 
period  of  the  time,  which  it  covers.    An  opportunity,  it  is  said, 
has  been  already  afforded  of  traversing  the  inquisition;    and 
imdoubtedly,  if  it  would  have  answered  the  plaintiff's  purpose 
merely  to  have  traversed  and  contradicted  the  finding,  by  shew- 
ing, that  the  defendant  was  not  a  lunatic,  he  ought  to  have 
embraced  that  opportunity ;   and  it  was  unnecessary  to  come 
here  in  the  first  instance.    But  if,  as  it  is  said,  he  may  have 

t  See  White  v.  Daman,  6  E.  E.  71  (7  Vee.  30). 
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been  a  lunatic  with  reference  to  the  general  state  and  habit  of  Hall 
his  mind  daring  a  considerable  space  of  time,  but  with  lucid  wabbbx. 
intervals,  and  the  contract  was  executed  during  one  of  those  lucid 
intervals,  I  doubt  very  much,  whether  that  could  have  been  got 
at  by  a  traverse ;  whether  upon  that  proceeding  it  could  have 
been  ascertained,  that  upon  a  given  day  he  had  a  lucid  interval ; 
which  might  come  to  be  a  material  inquiry  with  reference  to  the 
execution  of  this  contract ;  for  though  the  plaintiff  wishes  for  an 
issue  upon  both  points  he  seems  from  the  general  tenor  of  his 
statement  to  confide  more  in  estabUshing  a  lucid  interval  than 
in  negativing  the  fact,  that  the  defendant  ever  was  deranged. 
*It  was  not  therefore  improper  for  the  plaintiff  under  these  cir-  [  *<>io  ] 
cumstances  to  waive  the  opportunity  of  traversing,  and  to  come 
here  for  an  issue  ;  upon  the  supposition,  that  the  contract  was 
entered  into,  either  by  a  person,  who  was  not  a  lunatic ;  or  in  a 
lucid  interval.  In  the  latter  case  it  would  be  equally  binding ; 
for  the  law  upon  this  subject  is,  that  all  acts  done  during  a  lucid 
interval  are  to  be  considered  done  by  a  person  perfectly  capable 
of  contracting,  managing,  and  disposing  of,  his  affairs,  at  that 
period.  This  has  more  frequently  occurred  upon  wills.  A  mul- 
titude of  questions  has  been  raised  upon  the  execution  of  a  will 
during  a  lucid  interval ;  and,  that  being  proved,  the  will  has 
been  held  vaUd  and  effectual  to  all  intents  and  purposes  for  the 
conveyance  of  real  and  personal  estate ;  as  if  the  testator  had 
never  been  deranged.  It  must  be  the  same  as  to  contract,  or 
any  disposition  of  property.  If  he  had  made  an  absolute  con- 
veyance, it  would  have  been  good,  if  made  in  a  lucid  interval. 

The  question  therefore  being  reduced  to  the  fact,  there  is  no 
circumstance  to  prevent  the  execution  of  the  contract ;  supposing 
the  party  to  have  been  competent ;  and  the  fact  of  his  compe- 
tence ought  to  be  put  in  a  course  of  inquiry.  I  should  certainly 
refuse  upon  the  evidence  before  me  to  determine,  that  he  was 
not  a  lunatic ;  and  as  to  a  lucid  interval  upon  this  evidence  I 
should  hesitate  considerably ;  not  being  sufficiently  apprised  of 
all  the  circumstances  of  his  life  at  that  particular  period.  The 
history  of  the  contract  itself  is  not  brought  forward.  The  cir- 
cumstances of  the  negociation  do  not  appear.  Something 
material  to  the  competence  might  arise  or  result  from  the  very 
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Hall        mode,  in  which  the  negociation  was  conducted.     In  one  case,  I 
WABiEN.     remember,  the  manner,  in  which  the  will  was  written  and  exe- 
cuted, went  a  great  way  towards  shewing,  it  was  in  a  lucid 

[  •611  ]  interval :  *the  mode  of  the  act  being  part  of  the  evidence  of  the 
testator's  sanity.  There  is  some  general  evidence  with  reference 
to  his  situation  for  some  considerable  time  previous  to  the  con- 
tract ;  and  very  little  negative  evidence :  none  applying  exactlj', 
or  approaching  nearly,  to  the  period,  except  the  servant's ;  and 
that  not  of  a  nature  to  be  conclusive ;  supposing  the  evidence 
strong  about  the  period.  But  it  is  for  a  jury  to  determine,  what 
was  the  degree  of  efficiency  and  competence  of  his  mind  at  the 
time.  All  the  difficulties  suggested  by  the  defendant  the  plain- 
tiffs will  have  to  struggle  with ;  for  if  general  lunacy  is  estab- 
lished, they  will  be  under  the  necessity  of  shewing,  according  to 
The  Attorney-General  v.  Pamther,  that  there  was,  not  merely  a 
cessation  of  the  violent  symptoms  of  the  disorder,  but  a  restora- 
tion of  the  faculties  of  the  mind,  sufficient  to  enable  the  party 
soundly  to  judge  of  the  act.  That  is  an  inquiry  much  more  fit 
for  examination  vivil  voce  before  a  jury  than  upon  written 
depositions. 

There  is  nothing  there  to  prevent  my  sending  it  to  that 
inquiry.  Difficulties  indeed  are  suggested,  supposing  even,  that 
it  should  be  found,  that  the  contract  was  made  in  a  lucid 
interval,  as  to  the  mode,  in  which  it  is  to  be  carried  into  execu- 
tion ;  for  it  is  said,  as  to  that,  there  are  provisions  in  it,  which 
cannot  now  be  executed.  I  do  not  see  those  difficulties  so  strong 
as  to  be  convinced,  that  it  is  impossible  to  execute  it ;  that  the 
previous  inquiry  is  not  to  be  made,  and  would  be  nugatory ;  for 
if  there  was  a  valid  and  binding  contract,  the  supervening 
incapacity  of  one  party  cannot  deprive  the  other  of  the  benefit. 
Nothing  appears  in  the  acts  to  be  done  so  purely  personal,  that 
they  cannot  be  supplied  without  the  intervention  of  the  mind 
and  the  act  of  the  party  ;  for  they  are  to  be  done  with  reference 
to  a  given  mode ;   and  with  regard  to  ascertaining  the  value  a 

[  ♦C12  ]  *mode  equivalent,  and  as  effectual  and  fair,  may  be  found.  So, 
as  to  the  objection  from  the  difficulty  of  making  the  conveyance, 
the  difficulty,  that  struck  Lord  Hardwickb  in  Owen  v.  Davies, 
was  avoided  there ;  as  there  were  trustees.    But  it  does  not 
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appear  to  me,  that,  if  the  plaintiff  is  satisfied  with  that,  which  is 
in  trath  no  title,  but  only  an  enjoyment  under  this  Court,  he 
ought  not  to  have  all  the  Court  can  give  him.  It  is  a  disadvan- 
tage to  him,  of  which  the  other  cannot  complain,  that  he  cannot 
get  a  good  title ;  but  must  rest  an  indefinite  period  without  a 
title,  having  only  the  enjoyment.  These  difficulties  are  not  so 
strong  as  to  preclude  the  previous  inquiry,  before  we  can  ascer- 
tain the  precise  mode,  in  which  the  subsequent  parts  are  to  be 
carried  into  execution.    Therefore  take  an  issue. 
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The  issue  directed  was,  whether  the  defendant  was  a  lunatic 
at  the  time  of  the  execution  of  the  contract ;  and,  if  so,  whether 
he  had  lucid  intervals ;  and  whether  the  contract  was  executed 
during  a  lucid  interval. 


GAKTHSHOKE  v.   CHALIE.  i804. 

(10  Vesey,  1-210  ^]^};i 

Goyenant  in  marriage  settlement  by  the  husband  that  in  the  event  of  

bis  death,  leaving  his  wife  surviving  and  children,  his  heirs,  executors,    I^i'^oi^t  l*-^* 
&c.  shoidd  within  six  months  after  his  decease  convey,  pay,  assign,  &c.  r  i  ] 

for  his  wife's  benefit,  one  fall  and  clear  moiety  of  all  such  real  and 
personal  estate  as  he  shall  be  seised  and  possessed  of,  or  entitled  to,  at 
bis  decease. 

Upon  the  principle  of  part-performance  the  widow  not  entitled  in 
addition  to  the  moiety  under  the  covenant  to  a  third  of  the  residue  of 
the  personal  estate  by  the  intestacy  of  her  husband. 

The  personal  estate,  upon  which  the  covenant  attaches,  is  the  residue, 
subject  to  the  debts. 

Covenant  by  husband  to  leave  or  pay  at  his  death  to  a  person,  inde- 
pendent of  that  engagement  entitled  by  law  to  a  provision :  the  con- 
struction is  to  be  with  reference  to  that;  and  the  slight  difference  between 
leaving  and  paying,  or  whether  within  three  or  six  months,  not 
attended  to. 

The  year  allowed  to  executors  and  administrators  only  for  convenience ; 
and  does  not  prevent  vesting. 

Provision  by  will  in  bar  of  dower  and  thirds  does  not  bar  the  widow 
from  taking  under  an  intestacy,  by  the  failure  of  a  legacy. 

Distinction  upon  a  marriage  agreement. 

By  indentures,  previous  to  the  marriage  of  John  Ghalie  and 
Susanna  Clarmont,  dated  the  11th  of  May,  1768,  John  Chalie 
covenanted,  in  consideration  of  the  marriage,  and  a  portion  of 
5,000Z.,  and  for  making  some  provision  for  her,  in  case  she  should 
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qabthshobe  happen  to  survive  him,  and  for  the  issue  of  the  marriage,  that, 
Chalie.     1^  ^6  should  happen  to  die  before  the  said  Susanna,  without 
leaving  any  child  or  children  of  the  marriage  living  at  the  time 
of  his  decease,  and  without  leaving  her  ensient  of  any  child  or 
children,  which  should  be  afterwards  born  alive,  then,  and  in 
such  case,  his  heirs,  executors,  &c.  should  within  six  months 
after  his  decease,  convey,  pay,  assign,  transfer,  or  deliver  over, 
unto  and  for  the  proper  use  and  benefit  of  Susanna  Clarmont, 
her  heirs,  executors,  &c.  full  five-eighth  parts  of  such  real  and 
[  *'^  ]        personal  estate,  as  he  or  any  person  in  trust  for  him  ^should  be 
seised,  possessed  of,  or  entitled  to,  at  his  decease ;  and  if  it  should 
happen,  that  he  should  die  before  Susanna  Clarmont,  leaving  any 
child  or  children  of  the  marriage  hving  at  his  decease,  or  leav- 
ing her  ensient  of  one  or  more  child  or  children,  which  should 
afterwards  be  born   alive,  then  and  in  such  case  the  heirs, 
executors,  &c.  of  Chalie  shall  and  will  within  six  months  next 
after  his  decease,  convey,  pay,   assign,  &c.  unto  and  for  the 
proper  use  and  benefit  of   Susanna  Clarmont,  her  heirs,  exe- 
cutors, &c.  one  full  and  clear  moiety,  or  half  part,  of  all  such 
real  and  personal  estate,  as  he  or  any  person  in  trust  for  him 
shall  be  seised,  possessed  of,  or  entitled  to,  at  such  the  time  of 
his  decease.     The.  mother  of  Mr.  Chalie  also  covenanted,  in 
consideration  of  natural  love  and  affection  for  her  son,  by  will 
or  deed,  to  give,  bequeath,  or  secure,  2,500^.  at  least  to  him,  his 
executors,  &c. 

The  marriage  took  place.  Mr.  Chalie  died  in  August,  1808, 
intestate ;  leaving  his  widow  Susanna,  his  daughter  Jane 
Garthshore,  and  his  grandson  Henry  Skrene,  the  son  of  another 
daughter,  deceased,  his  only  next  ^of  kin,  surviving  him.  His 
widow  obtained  administration.  Jane  Garthshore  died  soon  after 
her  father;  and  her  husband,  having  taken  administration  to 
her,  filed  the  bill  against  Mrs.  Chalie  and  Henry  Skrene,  the 
infant ;  charging,  that  the  former  was  entitled  only  to  one  moiety 
of  the  personal  estate,  and  not  to  one  third  of  the  remainder 
thereof  under  the  Statute  of  Distributions,  and  praying  an  account, 
&c.  The  defendant,  the  widow,  insisted  upon  her  claims 
under  the  settlement,  and  also  to  one-third  of  the  residue  under 
the  statute. 
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Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiff:  Mr.  Lloyd  and  gabthshobe 
Mr.  Whisliaiv,  for  defendants  in  the  same  interests :  chalib. 

The  object  of  Mr.  Ghalie  by  the  covenant  in  his  marriage         r  3  -i 
settlement  clearly  was,  not  to  constitute  a  debt  to  his  wife  in  the 
first  place,  but  to  make  a  complete  provision  for  her ;  thereby 
purchasing  for  his  children  a  clear  moiety  of  his  real  and  per- 
sonal  estates  at  the  time  of  his  death.     This  is,  not  a  specific 
lien,  but  a  general  engagement,  affecting  all  his  property  at  his 
death ;  intended  only  to  secure  her  against  any  disposition  by 
will ;  according  to  Randall  v.  Willis, \  and  Jones  v.  Martin. %    In 
Lewis  V.  Maddocks^  those  cases  were  very  much  considered  by 
your  Lordship.    The  conclusion  is,  that  any  fair  application  is 
good ;  and  nothing  passes  but  the  residue,  after  all  the  engage- 
ments of  the  property,  which  is  the  subject  of  the  covenant,  are 
satisfied.   The  Court  leans  strongly  against  a  double  performance 
of  a  duty ;  and  accordingly  it  has  been  decided,  that,  where  a 
man,  having  covenanted  to  leave  a  certain  sum  to  his  wife,  has 
died  intestate,  and  she  has  taken  under  the  Statute  of  Distribu- 
tions a  sum  equal  or  greater,  that  is  a  satisfaction  or  performance : 
Blandy  v.  Widmore  ;-\  Lee  v.  D^Aranda;  IT  Barret  v.  Beckford;\\ 
where    Lord  Habdwicke   considers  it  an  actual  performance ; 
distinguishing  between  performance  and  satisfaction.     The  same 
principle  appears  in  Lechmere  v.  The  Earl  of  Carlisle, H  and 
Sowden  y.  Sowden;^^   where  land,  permitted  to  descend,  *was        [•^j 
held  a  performance  of  a  covenant  to  purchase.    The  former  of 
those  cases  establishes,  that  there  may  be  a  part-performance. 

The  result  of  the  authorities  establishes  a  distinction  between 
the  cases  of  satisfaction  and  performance.  *  *  The  distinction 
is  clearly  recognized  by  Lord  Kbnyon  in  Devese  v.  Pontet.W '} 

There  can  be  no  doubt,  that  this  provision  is  a  bar  of  dower  : 
Tinneyv.  Tinney,%%  Walker y.  Walker, ^\\  Vizard y.  Longdale.lH 

t  5  E.  E.  40  (5  Vee.  262).  tt  3  P.  Wms.  211,  228;  For.  80; 

J  5  E.  E.  32  (5  Vea.  266  n).  Deacon  v.  Smith,  3  Atk.  323. 

§  AnU,  p.  10  (8  Vee.  150).  §§  1  Br.  0.  C.  582. 

II  2  Vem.  709 ;  1  P.  Wma.  324,  and  ||  ||  1  E.  E.  15  (1  Cox,  188). 

the  references  in  Mr.  Cox's  note.  1[1[  3  Atk.  8. 

Twisden  v.    Ttnaden,  ante,    p.   251  ttt  1  Ves.  Sen.  54. 

(9  Yes.  413).  ttt  See  the  references  to  that  case 

f  3  Atk.  419;  1  Ves.  Sen.  1.  in   Couch  v.  Stratum,  4  E.  E.  230 

tt  1  Ves.  Sen.  519.  (4  Ves.  391). 
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Oabthshobe  The  Attorney-GeneroL,  Mr.  Richards,  and  Mr.  W.  Agar,  for 

Chalie.  the  defendant  Mrs.  Ghalie  : 

[  B  ]  Ab  to  the  last  point,  Vizard  v.  Longdale  is  shaken  by  Lord 

EossLYN  in  Couch  v.  StrattonA  *  *  There  is  no  case  near  this  in 
circumstances.  Certainly  Blandy  v.  Widmore  and  Lee  v.  D'A  randa 
are  not.  The  authority  of  those  cases  is  much  shaken  by 
Hayes  v.  Mico,X  Devese  v.  Pontet,  and  Lord  Thurlow's  observa- 
tions in  Kirkman  v.  Kirkman ;  who  says  also,  that  they  can  only 
apply  to  cases,  where  the  whole  is  satisfied.  In  those  cases  the 
effect  of  the  intestacy,  being  a  complete  performance  and 
satisfaction,  was  held  a  leaving,  within  the  covenant.    *    * 

[  6  ]  Mr.  Romilly,  in  reply. 

July 9.       The  Lord  Chancellor: 

[  7  ]  Feeling,  as  Lord  Thurlow  did  upon  this  point,  that  authorities 

clash  with  authorities,  and  it  is  extremely  difficult  to  reconcile 
them,  and  therefore  to  be  certain  that  I  am  right  in  the  principle 
drawn  from  them,  I  think  it  better  to  give  the  judgment  I  have 
formed,  not  without  considerable  doubt,  than  to  delay  it.  The 
question  arises  upon  the  construction  of  a  contract  between 
parties,  to  stand  in  the  relation  of  husband  and  wife ;  who  might 
therefore  either  expressly  stipulate  with  each  other ;  or,  if  they 
thought  proper,  act  upon  the  implied  stipulations  the  law  would 

[  *s  ]  make  for  them.  *But  it  is  material,  that  it  is  a  contract,  which 
may  have  reference  to  what  the  wife  and  children  might  be 
entitled  to  claim  of  the  husband's  property;  and  upon  such  a 
contract,  as  Lord  Hardwicke  says,  it  is  not  unnatural  to  consider 
it  with  reference  to  the  rights  they  would  have  upon  his  property 
at  his  death,  if  no  such  stipulations  had  been  entered  into.  Though 
the  professed  object  of  the  husband's  covenant  is  for  making 
some  provision  for  his  intended  wife,  and  for  the  issue,  there  is 
no  provision  expressly  for  the  issue ;  and  clearly  it  was  competent 
to  the  father  by  act  in  his  life,  or  at  his  death,  to  disappoint 
every  expectation  of  what  the  issue  were  to  derive  immediately 
from  him ;  and  the  hope,  that  the  wife,  taking  an  interest  from 

t  4  E.  E.  230  (4  Ve».  891).  J  1  Br.  C.  C.  129. 
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her  husband,  might  be  enabled  to  provide  for  them,  is  of  a  Oabthshobe 
natnre,  that  cannot  be  called  a  provision.  But  it  is  a  circum-  Chalie. 
stance,  that  shews,  the  parties  were  contemplating  the  case, 
that  issue,  if  there  should  be  any,  might  be  the  next  of  kin. 
The  period  of  time,  specified  in  the  covenant,  six  months, 
has  been  in  cases  of  satisfaction  considered  material;  and 
in  cases  of  performance  little  regard  has  been  paid  to  it  by 
the  Court. 

This  settlement  is  not  like  most,  if  not  all,  in  the  cases  referred 
to :  viz.  by  an  engagement  to  provide  for  the  wife,  by  leaving, 
paying  or  securing,  a  sum  of  money.  But  the  scheme  of  this 
settlement  is  to  increase  that  proportion  of  her  share  of  his 
personal  property  at  his  death,  beyond  what  she  would  take,  if 
he  should  die  intestate :  her  title  also  being  a  mixed  title  to  an 
interest  in  his  real  as  well  as  his  personal  estate.  The  cases, 
that  have  been  referred  to,  commence  with  Blandy  v.  Widmore. 
Formerly  that  case,  and  Lee  v.  Cox,  commonly  called  Lee  v. 
D*Aranda,  were  respected  as  unquestionably  good  authorities ; 
and  1  do  not  recollect  any  thing  passing  in  this  Court,  that  went 
the  length  *  of  disputing,  whether  those  decisions  were  right.  [*y] 
It  is  material  to  observe,  what  are  the  avowed  principles,  as 
founded  in  analogy,  upon  which  those  cases  are  supposed  to  be 
determined.  In  Blandy  v.  Widinore  the  next  of  kin  were  not 
children.  Lord  Kenyon  in  Devese  v.  Pontet,  according  to  a  note, 
supposed  to  have  been  corrected  by  his  Lordship,  t  uses  the 
expression,  that  in  Blandy  v.  Widmore  there  was  a  legal  perform- 
ance of  the  covenant.  In  that  case  the  Court  must  have  under- 
stood the  intention  to  be,  that,  if  the  wife  took  a  share  of  the 
personal  estate,  that  share  would  satisfy  her  in  the  construction 
of  the  covenant  as  between  husband  and  wife :  the  rather,  as  the 
analogy  referred  to  is  to  be  collected  from  the  case  of  Wilcocks  v. 
Wilcocks.l  It  is  now  settled,  whatever  may  have  been  Lord 
Thublow's  difficulty,  that,  if  there  is  a  covenant  to  purchase  and 
settle  lands  upon  the  first  and  other  sons  in  tail  male,  and  the 
party  purchases  lands  of  less,  equal,  or  greater,  value  than  the 
sum  he  covenanted  to  lay  out,  taking  a  conveyance  to  him  and 
his  heirs,  and  dies,  leaving  a  son,  who  would  be  tenant  in  tail 

+  1  E.  E.  16.  t  2  Vera.  656. 
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Gabtushobe  under  the  settlement,  and  a  grand-daughter  by  an  elder  son, 
Ohalie.  deceased,  upon  whom,  no  settlement  being  made,  the  lands 
descend,  that  purchase  would  be,  not  in  all  senses  a  performance, 
but  a  sort  of  mixed  case  between  performance  and  satisfaction, 
that  would  bar  any  demand  against  the  assets  of  the  grandfather. 
The  case  of  Sowden  v.  Sowdenj:  proves  that  beyond  all  controversy. 
The  father  there  under  the  covenant  to  lay  out  2,000i.,  had  no 
intercourse  with  the  trustees  upon  the  purchase  he  made  for 
2,150{.  He  advanced  nothing  to  them.  They  therefore  laid  out 
[  *io  ]  nothing.  But  taking  to  himself  that  purchase,  *so  made  with 
more  money  than  he  had  covenanted  to  lay  out,  he  permitted  it 
to  descend ;  and  Lord  Kenton  said,  it  was  much  too  late  to  argue 
it ;  and  was  clearly  of  opinion,  that  the  purchase  must  be  taken 
to  be  in  performance  of  the  covenant ;  or,  as  he  expresses  it, 
an  act  done  towards  performance  of  it.  It  would  have  been 
satisfactory,  if  Lord  Kenyon  had  considered  Lord  Thublow's 
difficulty.  Upon  the  principle  of  Lord  Kenyon*s  decision  it  is 
very  difficult  to  say,  that,  when  once  you  have  marked  that  act, 
as  done  towards  performance  of  the  covenant,  you  could  permit 
the  effect  to  be  done  away  by  any  subsequent  accidents.  It  would 
therefore  impose  upon  the  grand-daughter  the  necessity  of  parting 
with  the  estate  descended  upon  her,  unless  prasumptio  juris  et  de 
jure  could  be  raised,  or  it  could  be  made  out  by  evidence,  that  it 
was  not  an  act  done  towards  performance. 

In  a  case,!  intermediate  betweeen  WUcocks  v.  Wilcocks  and 
Sowden  v.  Sowden,  it  is  said  truly,  a  man  cannot  buy  all  the 
land,  covenanted  to  be  bought,  at  once ;  also,  that  he  cannot 
find  land  precisely  of  that  value.  Those  circumstances  therefore 
do  not  tell  much.  But  in  the  expressions  of  the  Judges  we 
cannot  find  to  what  extent  they  felt  that  they  must  press  the 
consequences  of  their  opinion  in  all  the  circumstances,  that  might 
occur  between  different  branches  of  the  family.  With  respect  to 
Blandy  v.  Widviore,  if  the  case  were  quite  new,  it  would  be 
difficult  to  answer  Hooper's  argument ;  which  embraces  every 
topic,  that  has  been  urged  in  subsequent  cases.  The  observation 
is,  that  the  covenant  constitutes  nothing  more  than  an  ordinary 

t  1  Br.  C.  C.  582. 
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debt ;  and  performing  that  by  payment  yon  do  not  advance  to  Oarthbrore 
the  consideration  of  the  undisposed  residue ;  which  the  law  gives,      chalie. 
and  not  *the  party.    He  also  observes  the  distinction,  relied  on       [  "ii  ] 
in  Lee  v.  CoXy  that,  if  it  is  said,  the  party  left,  it  cannot  be  said, 
he  paid.    The  Lord  Chancellor  says,  the  intestate  has  left  his 
widow  620Z.,  and  upwards,  ''  which  she,  as  administratrix,  may 
take  presently  upon  her  husband's  death."    These  are  the  words 
Lord  Thtjrlow  adverts  to,t  as  having  been  much  relied  on.    But 
what 'is  their  wonderful  efficacy?    Can  it  be  said,  that,  if  the 
widow  gets  the  administration,  she  shall  have  the  6202.  satisfied 
oat  of  her  share  of  the  residue ;  but  if  she  does  not  choose  to 
take  it,  and  some  other  person  administers,  it  shall  not  be  so 
satisfied  ?    Next  what  is  meant  by  her  being  able  to  retain  it  ? 
As  to  her  distributive  share,  she  could  retain  it  only  by  paying 
it  to  another  person ;  for  in  her  own  hands  it  would  remain  liable 
to  all  debts  unsatisfied  in  the  course  of  a  year.    If  she  could 
only  have  it  in  the  character  of  administratrix,  she  could  not 
have  it  as  wife.    According  to  Lord  Thublow,  as  represented  in 
Kirkman  v.  Kirkinan,i  it  seems  to  turn  upon  the  fact  of  adminis- 
tration ;  and  not  upon  the  ground,  on  which  the  Court  seems  to 
have  decided ;    that  the  wife  and  issue  taking  by  the  law  some 
interest  in  the  personal  estate  of  the  covenantor,  if  he  died 
intestate,    the  construction  of  the  covenant  upon  the  whole 
intention  between  such  parties  should  be,  that  the  property,  the 
wife  would  take  in  consequence  of  that  circumstance,  should 
be  appUed  in  performance  of  the  covenant ;  that  a  man   re- 
quired to  do  something  actively,  should  be  considered  as  per- 
forming his  covenant  by  a  passive  permission  of  the  descent 
of  an  estate  ;  which  j)nw?a  facie  and  without  the  presumption 
of  this  Court  cannot  be  considered  an  act  according  to  his 
covenant. 

Li  the  next  case,  Lee  v.  Cox,  it  is  clear.  Lord  Hardwicke  [  12  j 
thought,  the  circumstance,  that  the  wife  was  administratrix,  was 
by  no  means  the  leading  or  only  circumstance,  upon  which  the 
case  was  to  be  decided ;  though  he  noticed  it,  as  relied  on  by 
Lord  CowPER.  According  to  Mr  Joddrel's  note  of  that  case  the 
Lord  Chancellor  concludes,  that  the  distributive  share  was  a 
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Garthshobe  performance.  He  said  it  was  exactly  similar  to  Blandy  v. 
Chalib.  Widmore :  there  was  no  breach  in  his  life-time ;  which  dis- 
tinguishes it  from  Oliver  v.  Brickland;^:  which  is  right;  the 
covenant  having  been  broken  in  his  life ;  that  the  distinction, 
that  the  covenant  in  the  case  before  him  was  to  pay,  and  in 
Blandy  v.  Widmore,  to  leave,  was  much  too  slight  for  this  Court 
to  form  any  difference  upon  it  in  its  judgment. 

So  Lord  Hardwickb  approves  the  case  of  Blandy  v.  Widmore ; 
and  I  am  satisfied  of  that  by  his  own  note ;  for  during  the 
Attorney 'Genei^aV 8  argument,  pressing  the  topics,  that  have  been 
urged  in  this  case.  Lord  Habdwicke  repeatedly  makes  this  short 
note:  ^* Blandy  v.  Widmore  is  an  answer  to  this."  Both  the 
printed  and  manuscript  authorities  therefore  sanction  that  case, 
as  good  law  in  this  Court,  upon  the  construction  of  a  covenant 
between  husband  and  wife,  as  to  what  one  party  is  to  have  at 
the  death  of  the  other  ;  that  it  is  to  be  construed  with  reference 
to  the  circumstance,  that  there  is  a  claim  upon  the  property, 
independent  of  the  covenant,  and  does  not  go  upon  the  accident, 
whether  the  wife  takes  administration  or  not ;  and  I  should  have 
regretted  to  find,  that  it  depended  upon  that  circumstance ;  that 
in  the  one  case,  not  taking  administration,  she  is  to  have  both  ; 
[  *13  ]  but  if  on  behalf  of  her  ^children  she  takes  administration,  she  is 
not  to  have  both.  Those  cases  are  distinct  authorities,  that, 
where  a  husband  covenants  to  leave,  or  to  pay  at  his'death,  a  sum 
of  money  to  a  person,  who,  independent  of  that  engagement  by 
the  relation  between  them,  and  the  provision  of  the  law, 
attaching  upon  it,  will  take  a  provision,  the  covenant  is  to  be 
construed  with  reference  to  that;t  and  the  Court  will  not  look 
upon  the  slight  difference  between  leaving  and  paying,  or 
whether  payment  is  to  be  within  three  months  or  six  months. 
In  that  respect  there  is  always  a  difiTerence  upon  what  is  to  be 
taken,  in  a  sense,  at  the  end  of  twelve  months,  but  which,  I 
agree,  in  another  sense  is  to  be  taken  from  the  death  of  the 
testator ;  for  the  other  period  is  only  for  convenience ;  and, 
there  is  no  doubt,  the  property  is  vested  at  the  death  of  the 
party  ;  and,  if  a  case  was  produced,  in  which  it  was  quite  clear, 
that  there  were  no  debts,  the  Court  would  give  the  fund  to  the 

t  Cited  3  Atk.  420,  422.  |  QM^mid  v.  Goldsmid,  1  Swanst.  211. 
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party,  notwithstanding   there  had  not  been  a  lapse  of  twelve  gabthshobb 
months.  ChIlik. 

Those  cases,  Blandy  v.  Widniore,  and  Lee  v.  D'Aranda,  stood 
without  imputation  until  Haynes  v.  Mico ;  which  came  on  very 
soon  after  Lord  Thurlow  became  Chancellor.  In  Barret  v. 
Beckford  both  the  argument  and  the  decision  admit  the  authority 
of  Blandy  v.  Widniore  and  Lee  v.  D^Aranda :  but  under  the 
particular  circumstances  it  was  held,  that  the  disposition  of  a 
moiety  of  the  residue  could  not  be  called  a  performance ;  and 
there  was  not  similarity  enough  between  the  provisions  to  make 
it  a  satisfaction ;  and  it  was  observed,  that  they  did  not  come 
out  of  the  same  fund.  In  Haynes  v.  Mico,  where  the  testator 
had  bound  himself  to  leave  to  his  wife  dOOZ.,  to  be  paid  in  one 
month  after  his  decease,  and  by  his  will  gave  her  500/.,  payable 
within  six  months  after  his  decease.  Lord  Thurlow  at  first  found 
it  very  ^difficult  to  say,  the  500Z.  should  not  be  a  performance,  [  •H  ] 
or  a  satisfaction,  if  not  a  performance,  and  to  distinguish  it  from 
Blandy  v.  Widniore,  and  Lee  v.  D'Aranda:  but  after  a  strong 
inclination  to  hold  it  a  satisfaction,  he  found  himself  obliged  to 
consider,  whether  it  was  a  performance ;  being  of  opinion,  that  if 
not  a  satisfaction,  it  was  not  a  performance ;  and,  that  according 
to  Clarke  v.  Scwell,\  and  other  cases,  if  the  party  was  a  mere 
stranger,  the  difference  of  the  time  of  payment  was  not  enough 
to  shew,  the  one  was  debt,  and  the  other  bounty.  It  is  impossible 
to  state  a  slighter  difference:  but  Lord  Thurlow  thought  it 
sufficient  to  determine,  that  the  later  provision  was  not  a  satisfac- 
tion. I  believe  also,  it  is  accurately  stated  upon  Lord  Thurlow's 
authority,  (notwithstanding  what  his  Lordship  is  represented  to 
have  said  in  another  case!)  and  if  in  Blandy  v.  Widmore,  and 
Lee  V.  D^Aranda,  what  was  taken  in  the  second  instance,  was 
properly  held  a  performance,  because  it  was  more,  it  must,  if  it 
had  been  less,  have  been  taken  to  be  a  part  performance.  Upon 
that  case  and  Devese  v.  Pontet  I  think  myself  entitled  to  say,  as 
Lord  Alvanley  held  in  a  subsequent  case,  it  was  not  the 
intention  of  Lord  Thurlow  and  Lord  Kenyon  to  shake  Blandy  v. 
Widmore  and  Lee  v.  D'Aranda ;  and  they  are  unshaken. 

It  is  very  difficult  to  answer  the  objection,  that  the  wife  in 
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Oabthshobe  Deiese  v,  Pontet  might  have  been  ensient  at  the  testator's  death ; 

Chaub.  and  the  question  put  by  Lord  Kenyon,  how  the  residue,  given  to 
her  absolutely,  was  to  be  a  satisfaction  of  that,  which  in  one  event, 
that  might  have  happened  at  the  testator's  death,  was  given  to 
her  but  partially ;  viz.  for  life  only.    I  cannot  go  along  with  the 

[  *15  ]  language,  which  puts  great  stress,  as  applying  *to  residue,  upon 
those  particular  circumstances ;  whether  it  was  given  within  six 
months  or  ten  months,  &c.  There  is  not  much  weight  in  those 
expressions,  for  he  must  be  considered  as  applying  those  limited 
periods  to  residue,  as  he  could  apply  them  to  residue.  Couch  v. 
Stratton  seems  to  fall  under  the  same  consideration.  The  judg- 
ment is  extremely  short :  but  I  take  it  to  mean,  that  the  cove- 
nant was  entire ;  and,  therefore,  if  the  5,400/.,  not  given 
absolutely,  could  not  be  considered  satisfied  out  of  the  distri- 
butive share,  neither  could  the  1,500Z.  The  former  stands 
upon  the  same  principle  as  Devese  v.  Pontet .  The  judgment, 
that  resorts  to  the  entirety  of  the  covenant  against  satisfac- 
tion, seems  to  admit,  that  it  is  questionable,  whether,  if  that 
circumstance  had  not  occurred,  the  judgment  ought  not  to  be 
otherwise.  It  does  not  contradict  the  former  cases,  or  mean  to 
shake  them. 

Next,  if  Blandy  v.  Widmore  and  Lee  v.  D'Aranda,  are  to  be 
considered  as  authorities,  do  the  circumstances  of  this  case 
distinguish  it  from  them  :  First,  it  is  said  to  be  distinguished  in 
this  respect,  that  the  widow's  share  under  the  statute,  being  one 
third,  is  less  than  the  share  she  was  to  take  under  the  settlement, 
and  that  brings  it  to  the  question,  whether,  if  upon  the  ground  of 
performance  the  distributive  share  may  be  applied  in  satisfaction, 
a  part-performance  may  not  be  applied  in  part-satisfaction. 
Lord  Hardwicee's  principle  means,  that  what  the  wife  could  get 
of  the  distributive  share  she  would  take  in  performance.  Why 
is  it  put  upon  this  ground  ?  The  reason  is,  that  the  party  has 
recovered  what  she  could  recover  by  the  obligation.  Li  an 
action  she  would  have  recovered  the  whole ;  and  the  covenant 
would  be  performed.  But  it  must  follow,  that  if  she  had 
received  a  part,  she  could  recover  nothing  as  covenantee,  but 

r  «i6  ]  what  would  satisfy  her  as  much  as  in  the  *other  case  she  would 
have  been  satisfied  by  receiving  the  whole  ;  and  in  Barret  v. 
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Beckford,  which  occurred  soon  after  Lee  v.  D'Aranda,  those  cases  Oaethshobb 
sre  considered  as  establishing  in  principle,  not  only  what  cha'lib. 
performance,  but  what  part-performance,  would  do.  If  the 
principle  is,*that  the  husband,  looking  to  the  event  of  his  death, 
in  which  event  she  will  have  an  interest  in  his  property  by 
operation  of  law,  therefore  declines  to  give  her  any  interest  in  his 
life :  this  Court  adverting  to  the  circumstance,  that  she  will  take 
part  of  his  property  at  his  death,  (and  the  Court  must  advert  to 
that),  it  is  very  difficult  to  say,  that,  if  she  receives  1,0002.  in  dis- 
charge of  1,000{.,  that  sum  being  her  residuary  share,  she  takes  it 
in  full  satisfaction  of  1,0002.  covenated  to  be  paid  to  her,  as  it  is 
the  full  amount ;  but  if  her  share  in  the  residue  amounts  only  to 
999/.,  she  shall  have,  not  merely  the  additional  pound,  but  the 
sum  of  1,9992.  (for  that  must  be  the  consequence)  ;  where  the 
residue  may  be  only  2,0002. ;  and  she  may  be  contending  with 
others  than  her  children.  That  is  not  the  natural  or  the  legal 
meaning  of  such  a  covenant. 

It  is  said,  there  is  a  difference :  as  subsequent  cases  have 
determined,  that,  where  a  testator  by  will  gives  a  sum  of  money, 
payable  under  different  circumstances  from  those  attaching  upon 
the  sum  under  the  covenant,  Blandy  v.  Widmore  and  Lee  v. 
D^Aranda  do  not  apply.  First,  in  those  cases  the  testator  by  his 
covenant  was  bound  to  pay,  or  to  leave  a  particular  sum  of 
money:  next,  the  question  does  not  arise,  whether  he  meant,  the 
intestate's  residue  should  be  applied  to  that  particular  sum  of 
money  so  given :  but  when  the  testator  sets  about  an  act, 
expressly  and  actively  giving  to  his  wife,  the  question  must 
always  be  both  upon  his  meaning,  when  executing  his  covenant, 
and,  whether  the  meaning  of  both  is  satisfaction  by  the  latter ; 
and  those  cases  *upon  this  principle  have  been  universally  [  *17  ] 
stated  as  cases,  that  are  not  to  disturb  the  law,  if  the  question  is 
what  is  to  be  done  with  reference  to  the  intention  of  the 
covenantor  as  to  the  intestate's  estate,  if  he  should  happen  to  die 
intestate. 

But  this  case  goes  farther;  for  whatever  may  be  the  right 
decision  upon  all  the  cases  together,  considering  Blcmdy  v. 
Widmore  and  Lee  v.  D*Aranda  as  cases  of  covenant  for  a  stipu- 
lated sum  and  an  intestacy,  and  the  latter  cases,  as  cases  of  cove- 
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aABXBBBOBB  uaiit  foT  a  stipulated  sum  and  a  legacy,  which  primd  fade 
Ohaijb.  imports  a  bounty,  and  an  intention  of  Jkindnese,  absent  in  the 
case  of  intestacy,  this  is  a  ease,  in  whiob  the  covenantor,  regard*, 
ing  the  connection  he  was  about  to.form^  that  it  might  produce 
children,  and  that  the  rights  of  both  his  wife  and  children  in  his 
property  upon  an  intestacy  would  be  fixed  by  the  law,  does  not 
covenant  to  leave,  or  order  his  executors  to  pay  to  her  a  par* 
ticular  sum ;  but  says,  he  will  alter  the  proportion,  in  which  his 
widow,  and  his  children,  or,  if  none,  his  next  of  kin,  shall  take 
his  property;  providing  therefore  for  the  circumstances;  in 
what  proportions  those  shall  take  his  property,  who,  if  he  died 
intestate,  would  take  in  given  proportions  the  property,  with 
reference  to  which  he  was  making  a  provision.  There  is  no 
positive  provision  for  the  issue,  I  admit.  But  they  had  in  con* 
templation,  that  there  would  be  issue;  and  therefore  means 
were  to  be  used  to  provide  for  them,  or  to  enable  others  to  do  so. 
Tou  must  therefore  consider,  what  would  naturally  be  the  mean- 
ing of  persons,  having  that  in  contemplation.  Whatever  is  the 
doctrine  upon  a  will,  which  is  very  well  stated  in  Pickering  v. 
[*18]  Lord  Stamford,}  and  agreeing  *with  that  case,  which  is  an 
authority,  that  the  widow  is  not  barred  in  such  a  case,  because 
the  intention  was  to  bar  her  from  her  thirds  for  the  sake  of 
persons,  under  that  instrument  to  take  the  residue,  I  do  not 
know,  that  it  will  apply  to  a  marriage  agreement;  for  soon  after 
Blandy  v.  Widmore,  upon  a  marriage  agreement  the  direct  con- 
trary of  that  was  held  in  Davila  v.  Davila:l  that  the  true 
meaning  of  such  an  agreement  between  husband  and  wife  was^ 
that  the  wife,  receiving  that  sum  of  money,  should  consider  her- 
self, as  if  she  had  not  survived  her  husband. 

Upon  these  cases  then  the  question  is,  whether,  where  a  sum 
of  money,  or  a  proportion  of  the  testator's  property,  is  to  be 
given,  I  am  authorised  to  say,  the  intention  was,  that  the  vnte, 
receiving  such  a  provision,  in  the  one  case  by  the  payment  of  a 
sum  of  money,  in  the  other  by  a  proportion  of  the  estate  and 
effects,  is  to  accept  that  in  lieu  of  her  thirds  of  the  personal 
estate.  Suppose,  this  were  a  covenant  for  a  third,  if  there  should 
he  children,  and  for  half,  if  none :    the  question  would    be> 
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whether  upon  the  whole  instroment  that  is  more  or  less  than  Gasthsbohb 
that  as  to  her,  if  he  does  not  make  a  will,  giving  her  so  much,  cha'lis. 
he  should  be  considered  as  intestate;  and,  that,  notwithstanding 
any  disposition,  she  might  claim,  as  if  he  had  died  intestate.  It 
is  very  difficult  upon  that  to  say,  there  ought  to  be  a  difference, 
because  the  terms  are  more  in  her  favour,  than  they  would  be  in 
that  case.  It  is  also  very  difficult,  and  it  is  not  natural,  upon  a 
marriage  agreement,  contemplating  the  rights  upon  the  marriage 
and  the  dissolution,  to  suppose  an  intention,,  that  she  should  have 
both.  These  arguments,  that  it  is  natural  or  unnatural,  are  not 
very  conclusive ;  but  in  aid  of  others  assist  the  reasoning.  If  it 
is  considered  ^material,  for  whom  he  is  to  be  supposed  a  purchaser,  [  *  19  ] 
the  answer  is,  for  those  for  whom  he  may  happen  to  be  so. 
He  contemplates  no  other  relation  than  issue ;  for  no  other  is 
mentioned.  He  might  have  defeated  them :  but  his  means  of 
providing  for  them  might  be  supplied  either  by  testament  or  in- 
testacy. Contemplating  upon  the  face  of  the  instrument,  that 
there  might  be  children,  it  is  not  natural,  that  he  should  intend 
to  give  to  his  widow  one  moiety  as  against  the  children,  and  that 
the  effect  bf  the  Statute  of  Distributions  should  also  give  her  as 
against  those  children,  from  whom  under  the  express  stipulation 
she  had  already  taken  more  than  she  would  under  an  intestacy, 
one  third  more  than  would  have  been  supplied  to  the  children 
passively  under  an  intestacy.  Another  circumstance  is,  that 
there  is  a  material  difference  between  a  sum  of  money  secured  by 
a  covenant,  and  given  by  a  will,  and  a  proportion  of  effects  given 
by  a  covenant,  and  accruing  by  intestacy  :  especially,  if  the  pro- 
portion under  the  covenant  is  a  proportion  of  effects  constituting 
residue ;  for  it  is  more  easy  to  suppose,  the  covenantor,  agreeing, 
that  his  wife  should  take  a  proportion  of  his  residue,  meant,  she 
should  take  it,  when  the  residue  was  formed,  than  that  a  man, 
who  has  secured  an  ascertained  sum  by  a  covenant,  meant  that 
to  be  satisfied,  as  a  sum  of  money,  constituting  a  debt,  as  such, 
out  of  such  a  thing,  composed  in  such  a  way,  as  a  residue  is.  If 
I  am  not  to  take  the  husband  to  be  a  purchaser  for  his  issue, 
still  it  is  a  circumstance  to  be  regarded,  that  in  Blandy  v.  Wid- 
mcn'et  Lee  v.  D'Aranda,  and  DavUa  v.  DavUa,  the  satisfaction  was 
out  of  a  residue,  which  did  not  go  to  children. 
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Gabthshobe  Next,  is  this  a  covenant,  that  the  widow  shall  take  this  pro- 
Chalie.  portion  of  the  residue,  or  of  the  specific  personal  *estate  ?  As  to 
[  •20  J  that  I  was  too  hasty  in  expressing  f  a  strong  inclination,  that 
this  covenant  had  gone  much  farther  than  I  now  think  it  goes ; 
for,  unless  the  Court  is  bound  by  express  terms,  it  must  be  taken 
to  mean  clear  personal  estate;  whatever  it  means  as  to  real 
estate.  The  covenantor  was  left  at  full  liberty  to  sell,  alien, 
mortgage,  dispose,  and  incumber,  during  his  whole  life ;  and  if 
so,  those,  who  contend,  that  the  specific  personal  property  of  the 
testator  at  his  death  is  the  subject,  upon  which  this  covenant 
was  to  attach,  must  say,  that,  though  he  was  at  liberty  during 
his  whole  life  to  contract  debts,  yet  at  his  death  this  proportion 
of  his  specific  personal  property  could  be  abstracted  from  the 
obligation  to  pay  his  debts.  Where  is  that  to  stop  ?  Suppose, 
he  had  covenanted,  that  his  trustees  should  deliver  the  whole 
personal  estate.  The  true  meaning  of  such  a  covenant  must  be, 
that  what  is  the  testator's  personal  estate  at  his  death  is  the 
subject  to  be  divided ;  and  that  only  is  his  personal  estate  at 
his  death,  which  is  his  in  the  ordinary  sense,  L  e.  after  his  debts 
paid.  This  is  embarrassed  by  being  a  mixed  case  of  real  and 
personal  estate :  but  if  it  cannot  be  said,  that  the  real  estate 
also  is  to  be  taken  after  the  debts  paid,  it  will  not  follow,  that 
the  personal  estate  is  not  liable  to  them.  I  think,  the  mere  cir- 
cumstance of  mixing  it  with  real  estate  would  not  alter  it  from 
what  would  be  the  efiect,  if  there  was  personal  estate  only.  It  is 
enough  to  say  that;  without  going  into  the  consideration, 
whether  he  did  not  mean  a  clear  fund  both  of  real  and  personal 
estate  to  be  divided. 

Another  question  is,  Whether  this  is  a  provision  in  bar  of 
dower.  If  it  were  necessary  to  decide  that,  it  must  be  decided, 
[  *2i  ]  as  if  a  bill  had  been  filed  immediately  *upon  the  death,  calling 
upon  the  heir  to  convey  in  fee  one  moiety  of  the  real  estate,  and 
also  to  assign  by  metes  and  bounds  one-third  of  the  other  moiety ; 
and  the  true  question  is,  not  upon  Vizard  v.  Longdate,  but  upon 
the  whole,  whether  that  was  not  intended  to  be  the  provision, 
which  in  every  view  she  was  intended  to  have  as  between 
him,  her,  and  his  heirs,  executors,  and  administrators ;  and  I 
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do  not  think,  if  that  was  now  before  me,  that  this  case  might  Qabthshobb 
not  be  so  taken.  Chalik. 

I  am  bound  to  consider,  in  construing  this  settlement,  what 
would  have  been  the  case,  if  Mrs.  Ghalie  had  died  intestate,  and 
her  son  had  received  2,5002.,  as  the  distributive  share  of  her  pro- 
perty. It  would  have  been  impossible  to  have  got  his  case  out  of 
Blandy  v.  Widmore  and  Lee  v.  UAranda;  and  if  so,  that  circum- 
stance, though  not  decisive,  is  to  have  weight  in  considering  the 
whole  effect  of  this  instrument  together.  Upon  the  whole  it  was 
not  the  intention,  that  this  lady  should  have  more  than  one-half 
under  the  circumstances,  that  have  happened  ;  and  accordingly 
she  must  be  declared  to  be  entitled  to  a  moiety  of  the  residue  of 
the  personal  estate. 


THE  ATTOENEY-GENEEAL  v.  STEPNEY.  ism. 

(10  Vesey,  22—29.)  July^, 

Bequest  of  the  residue  of  personal  estate  for  the  use  of  the  Welch  Kldon,  L.C, 
Circiilatixig  Charity  Schools,  as  long  as  they  should  continue,  and  the  r  22  1 
increase  and  improyement  of  Christian  knowledge  and  promoting 
religion,  and  to  purchase  bibles  and  other  religious  books,  pamphlets, 
and  tracts,  as  the  trustees  should  think  fit,  to  go  to  the  same  usee  with 
those  already  bought,  and  to  be  kept  in  a  house,  deyised  for  that 
purpose.  The  devise  of  the  house  yoid  :  the  personal  bequest  sustained, 
as  a  general  charitable  purpose  of  promoting  Christian  knowledge;  to 
be  executed,  regard  being  had,  as  far  as  reasonably  may  be,  to  the 
particular  charity  pointed  out ;  with  checks,  making  it  consistent  with 
the  establishments  of  the  country,  yiz.  as  to  unlicensed  schools, 
itinerant  preachers,  &c. 

Bridget  Bevan  by  her  will,  dated  the  27th  of  October,  1779, 
devised  a  house  in  the  county  of  Gaermarthen  with  other 
premises  to  trustees,  and  their  heirs,  upon  trust  to  deposit  in  the 
house  all  the  bibles,  testaments,  and  other  religious  books  and 
tracts  for  the  use  of  the  Welch  Charity  School  for  the  increase 
and  improvement  of  Christian  knowledge,  which  she  should  have 
at  her  death,  and  all  other  books  and  tracts,  as  in  pursuance  of 
the  trusts  after  declared  should  be  purchased  for  the  said  charit- 
able purposes,  or  should  be  given  by  the  charitable  and  well- 
disposed  persons ;  and  to  preserve  and  keep  all  the  books  and 
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tracts  in  the  house  for  the  said  uses ;  and  for  that  purpose  to 
permit  her  servants,  whom  she  named,  or  such  of  them,  who 
should  look  after  the  books,  to  live  in  the  house  clear  of  rent  and 
taxes,  directing,  that  they  should  Uve  there  during  their  respec- 
tive lives,  notwithstanding  the  books  might  have  been  given 
away,  or  otherwise  disposed  for  the  purpose  of  the  charities. 
She  directed  her  executors  to  put  various  articles  of  furniture 
into  the  house,  to  be  enjoyed  with  it,  during  the  time  the  same 
should  continue  in  the  occupation  of  the  said  persons  under  the 
trust,  and  afterwards  to  go  in  the  same  manner  as  the  residue  of 
her  personal  estate  not  specifically  disposed  of. 

The  testatrix  afterwards  reciting,  that  there  was  and  probably 
might  be  at  her  death  several  bibles  and  religious  books, 
pamphlets,  and  tracts,  bought  with  the  ^contributions  of  several 
well-disposed  persons  for  the  use  of  circulating  Welch  Charity 
Schools  and  for  the  increase  and  improvement  of  Christian 
knowledge,  and  some  cash  and  securities,  from  contributions  for 
the  like  purposes ;  and  that  she  was  by  the  will  of  the  Bev. 
Griffith  Jones  entitled  to  his  personal  estate,  which  he  meant  to 
bequeath  to  her  with  an  intent  to  pay  some  legacies,  and  then  to 
pay  the  surplus  to  charitable  uses,  gave  and  bequeathed  to  her 
trustees,  their  executors,  &c.  all  and  every  the  bibles  and  other 
religious  books,  pamphlets,  and  tracts,  which  she  might  have  in 
her  possession  and  keeping,  at  the  time  of  her  decease,  arising 
from  such  contributions,  as  aforesaid,  together  with  all  and 
every  the  books  and  other  efiects  and  personal  estate  of  Griffith 
Jones,  which  she  might  be  possessed  of  at  her  decease,  and  also 
all  her  own  personal  estate  whatsoever,  except  what  she  should 
otherwise  dispose  of ;  upon  trust,  after  payment  of  her  debts, 
&c.  to  pay,  apply,  and  dispose  of,  the  residue  of  her  said  personal 
estate  for  the  use  of  the  Welch  Circulating  Charity  Schools,  as 
long  as  the  same  should  continue,  and  for  the  increase  and  im- 
provement of  Christian  knowledge  and  promoting  religion,  in 
such  manner  as  the  trustees  for  the  time  being  should  think 
most  proper  and  conducive  to  the  said  charitable  purposes ;  and 
moreover,  that  they  should  purchase  from  time  to  time  new 
bibles  and  other  religious  books,  pamphlets,  and  tracts,  as  they 
should  think  fit,  for  such  pious  uses  and  purposes  as  were  in- 
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tended  concerning  those  already  bought;  and  should  apply 
and  dispose  of  the  said  books,  effects,  and  personal  estate, 
accordingly;  and  in  the  meantime  should  deposit  all  the 
said  bibles,  books,  pamphlets,  and  tracts,  in  the  said  house, 
allotted  for  the  keeping  and  care  thereof.  The  will  contained 
a  provision  for  keeping  up  the  number  of  trustees  during  the 
continuance  of  the  said  trusts  by  the  appointment  of  the  sur- 
vivor ;  and  appointed  "^the  trustees  named  and  two  other  persons, 
executors. 

The  testator  died  in  1779.  The  information  was  filed  for  the 
purpose  of  establishing  the  charity.  Under  a  decree,  directing 
an  inquiry  into  the  nature  of  the  establishment,  mentioned  in 
the  will,  the  Master*s  report  stated,  that  the  said  institutions  or 
establishments  were  generally  known  by  the  name  of  ''  The 
Welch  Piety,'*  or  "  The  Welch  Circulating  Charity  Schools ; " 
the  nature  and  purposes  of  which  were  to  teach  the  poor  ignorant 
I)eople  the  Welch  language,  and  to  teach  men,  women,  and  chil- 
dren, of  all  ages,  to  read ;  who,  by  reason  of  their  poverty  were 
unable  to  pay  for  learning,  and  in  some  places  to  write,  and  for 
that  purpose  to  find  them  bibles  and  other  religious  books ;  and 
also  to  teach  them  the  Church  Catechism,  &c.  and  to  instruct 
them  in  the  principles  of  the  Christian  religion  according  to  the 
Church  of  England ;  and  that  the  said  institutions  were  com- 
menced by  Griffith  Jones  in  1738,  with  the  assistance  of  the 
Society  for  the  promotion  of  Christian  knowledge,  and  the  vol- 
untary contributions  of  himself  and  others ;  and  that  the  manner, 
in  which  the  said  institutions  were  conducted  by  Griffith  Jones, 
was  by  sending  Welch  schoolmasters  to  the  several  parishes  of 
North  and  South  Wales,  to  open  schools  at  the  request  of  the 
officiating  minister  and  parishioners,  who  sent  petitions  for  that 
purpose ;  appointing  inspectors  to  examine  the  scholars,  and  to 
eee,  that  the  masters  attended  to  their  duty.  The  report  stated 
several  other  regulations ;  and  that  after  the  death  of  Jones  the 
testatrix  managed  the  whole ;  appointing  and  paying  the  school- 
masters and  inspectors ;  purchasing  books,  &c. 

The  cause  coming  on  for  farther  directions,  the  question  was, 
whether  this  charitable  disposition,  ^with  the  exception  of  the 
houBe,  could  be  supported  ? 
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The  Attomey-Generalj  Mr.  Piggotty  and  Mr,  Richards^  for 
the  information,  contended,  that  this  case  ought  to  go  to  the 
Master  to  consider  of  a  scheme.  *  *  The  object  in  giving 
this  house  was  only  to  accommodate  the  charity  to  a  certain 
degree  by  supplying  a  place  to  keep  the  books  in.  But  that  is 
by  no  means  of  the  essence  of  the  charity ;  or  so  connected  with 
it,  that  the  charity  can  be  affected  by  the  fate  of  that  subsidiary 
purpose.  That  both  are  directed  to  the  same  object  is  not  suffi- 
cient. The  purpose  of  promoting  Christian  knowledge  is  good ; 
and  in  The  Attamey-General  v.  The  City  of  London^  directions 
were  given  for  executing  that  charity,  after  the  independence  of 
America  was  acknowledged.  The  object  of  this  testatrix  was  the 
established  religion ;  and  your  Lordship  will  control  the  discretion 
of  the  trustees  with  reference  to  that  object. 


[261 


Mr.  Romilly,  Mr.  Fonblanque,  and  Mr.   CuUen,  for  the 
defendants. 


The  Lord  Ghancellob: 

The  testatrix  clearly  thought,  the  charity  might  be  discon- 
tinued before  the  death  of  the  persons  she  intended  to  live  in  the 
house.  As  far  as  she  speaks  of  the  house,  she  meant,  the  books 
and  tracts  should  be  deposited  and  taken  care  of  in  the  house  for 
the  purpose  of  the  charity,  while  any  of  the  parties  lived,  if  the 
charity  so  long  subsisted ;  and  after  their  deaths  that  so  much  of 
the  furniture  as  was  not  worn  out  should  be  sold  for  the  purposes 
of  the  charity;  from  which  it  seems  she  meant  the  charity 
should  be  maintained,  as  long  as  her  property  would  support  it. 
Her  declaration  is  general,  that  Jones's  property  was  given  ta 
her  for  charitable  uses ;  though  upon  the  report  no  doubt  can  be 
entertained,  that  this  particular  charity  was  meant.  The  estab- 
lishment of  a  school  of  this  sort  involves  circumstances,  to  be 
looked  at  with  great  jealousy:  conducted  under  no  authority i 
the  schoolmaster  appointed  under  the  sanction  of  no  licence: 
the  nature  of  the  books,  beyond  Bibles  and  Testaments,  not  at 
all  ascertained;  and  the  residence  of  persons  sent  to  different 
parts,  regulated  upon  a  system  directly  contrary  to  the  establish* 
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ment  of  this  country ;  which  gives  the  schoohnaster  a  connection 
with  the  place  for  life.  When  we  know  also  the  actual  use,  that 
is  made  of  itinerant  preachers,  especially  allotting  to  each  of 
them  a  temporary  residence,  that  makes  them  more  mischievous 
than  they  would  be  without  such  a  system,  a  great  deal  is  to  be 
guarded  against,  before  the  Court  can  establish,  and  give  its 
countenance  to,  the  plan.  But  if  no  other  objection  can  be 
made,  it  is  very  difficult  to  say,  there  is  not  to  be  found  in  the 
will  enoagh  to  shew  the  general  intention  and  charitable  *pur- 
pose  of  promoting  Christian  knowledge;  and  it  would  not  be 
difficult  to  decide,  whether  this  system  is  to  be  permitted  to  go  on 
under  no  other  checks  than  it  provides ;  or,  whether  this  Court 
looking  at  the  object  of  the  institution,  would  secure  that  object 
by  applying  those  guards  and  checks,  which  the  law  applies  to 
interests  of  a  similar  nature. 

In  the  way  of  that  general  question  I  know  no  case  except  that, 
which  I  shall  always  speak  of  as  great  authority  on  account  of 
the  Judge,  by  whom  it  was  decided.  I  mean  the  case  of  Browne 
V.  YeaU;i  in  which  Lord  Thurlow's  opinion  was,  that  the  testa- 
tor, not  having  given  this  Court  more  of  specific  direction 
as  to  the  nature  of  the  books,  to  be  purchased  and  circulated, 
than  that  they  were  to  be  such  as  may  have  a  tendency  to 
promote  the  interests  of  virtue  and  religion,  and  the  happiness 
of  mankind,  had  not  given  direction  enough;  and  therefore 
Lord  TnuBiiOW  held  the  next  of  kin  entitled.  If  this  was  that 
very  case,  I  should  certainly  feel  myself  bound  to  follow  that 
decision.  Eut  this,  independent  of  the  peculiarities  belonging  to 
it,  is  very  different;  and  if  that  will  had  specified  Bibles  and 
Testaments,  the  Court  could  not  have  refused  to  execute  that 
purpose.  If  therefore  there  was  nothing  more  in  this  will,  I 
should  be  bound  to  say,  that,  whether  there  is  more  or  less 
objection  to  the  words  "  other  religious  books  and  tracts,"  there 
is  a  denotation  of  a  religious  purpose,  to  which  the  fund  may  be 
applied,  with  an  option,  how  it  should  be  applied ;  and  I  must 
execute  one  term  of  that  option. 

The  next  objection  is,  that    the  testatrix   contemplated    a 
charity,  that  was  to  have  continuance ;  and  did  not  *mean,  if  it 
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was  not  to  have  continuance,  to  devote  it  to  any  charitable 
purpose  whatsoever.  But  upon  the  whole  she  contemplated  the 
two  events ;  that  it  might  or  might  not  have  continuance ;  and 
when  the  charity  subsisted  upon  voluntary  contributions,  of 
necessity  it  could  last  only  while  the  subscriptions  lasted ;  and 
the  testatrix  meant,  looking  to  the  continuation  of  the  sub- 
scriptions, but  knowing,  they  might  fail,  that,  as  long  as  her 
personal  estate  would  supply  the  purposes  of  this  charitable 
institution,  so  long  it  should  be  applied.  That  therefore  is  no 
objection.  I  am  also  of  opinion,  that  there  is  expression  enough 
in  this  will  to  compel  me  to  say,  that  even  if  that  charity  had 
not  continued,  and  she  meant,  it  should  be  applied  to  that,  she 
yet  meant  more ;  and  has  provided  for  charitable  purposes,  that 
might  or  might  not  be  connected  with  that  charity;  and  the 
distribution  of  books  for  the  promotion  of  Christian  knowledge  is 
expressed  so,  that  it  appears,  she  did  not  mean  her  purpose  to 
fail,  if  the  particular  mode  of  promoting  Christian  knowledge  by 
this  plan  as  to  Welch  schools  did  not  take  effect.  There  is 
enough  therefore  to  compel  me  to  say,  that  even  if  those 
charities  had  ceased,  this  property  must  be  applied  to  the 
charity,  to  which  she  was  adverting.  If  it  were  otherwise,  it 
would  be  very  difficult  to  say,  it  should  not  be  appUed  to  charity: 
that  is,  that  a  discontinuance  of  the  charity,  operated  by  her  own 
act,  would  authorize  her  to  take  the  personal  property  of  the 
testator ;  which  she  ought  to  have  applied  to  give  continuance  to 
the  charity,  as  long  as  it  could  continue. 

The  next  consideration  is,  whether  upon  the  whole  taken  to- 
gether this  charity,  of  whatever  nature,  is  so  engrafted  into,  con- 
nected with,  and  placed  upon,  an  establishment  in  real  property, 
that  the  charity  cannot  subsist,  as  the  real  estate  is  so  given. 
I  was  originally,  *when  I  directed  the  reference  as  to  the  nature  of 
the  Welch  charity,  of  opinion,  that  was  not  the  case ;  and  I  am 
still  of  opinion,  that  it  is  not  necessarily  to  be  executed  in  that 
house.  First,  that  house  she  meant  should  be  subservient  to  the 
distribution  of  her  books:  but  it  is  not  necessarily  connected 
with  her  purpose ;  for  the  will  contemplates  the  time,  when  the 
charity  might  continue,  and  the  house  might  be  no  longer 
applicable.    I^ext,  contemplating   the    circumstance,  that  the 
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charity  might  not  continue,  she  meant  to  give  her  property, 
generally,  to  charitable  purposes,  connected  with  a  scheme  for 
the  promotion  of  Christian  knowledge.  Upon  the  whole  there- 
fore there  is  not  enough  to  bring  it  within  the  authority  of  those 
cases,  where,  the  principal  devise  of  the  land  having  failed,  the 
bequest  of  the  personal  property  is  so  connected  with  it,  that  it 
must  fail  too.  There  is  enough  in  this  will  to  give  the  personal 
property  to  charitable  purposes,  connected  with  the  plan  of 
promoting  Christian  knowledge. 

They  must  therefore  propose  a  scheme ;  regard  being  had,  as 
far  as  reasonably  and  properly  may  be,  to  that  species  of  charity, 
which  appears  to  have  been  in  the  contemplation  of  the  testatrix  at 
the  time  of  making  her  will,  denominated  **  The  Welch  Charity; " 
and  the  Master  will  fail  in  executing  the  purpose  of  the  Court,  if 
he  does  not  attend  to  the  circumstances,  how  far  it  is  necessary 
to  place  checks  upon  such  an  institution,  for  the  purpose  of 
making  it  conformable  to  the  establishments  of  the  country ;  as 
they  provide  for  the  propagation  both  of  religion  and  learning. 
An  unlicensed  school  would  not  be  consistent  with  that  view, 
which  this  Court  ought  to  take  of  such  an  institution,  carrying 
it  into  effect,  in  the  execution  of  such  a  plan. 


Thb 

Attobnet< 
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t. 
Stepnkt. 


PERRY  V.  PHELIPS.f 

(10  V©8oy,  34—41.) 

A  mere  decree  for  an  account  of  the  plaintifTs  demand,  and  of  the 
personal  estate  come  to  the  hands  of  the  defendant,  with  a  mere  direc- 
tion for  payment  out  of  the  result  of  that  aoooont,  does  not  prevent  the 
exeoator  paying  a  judgment. 

The  plaintiffs  claimed  under  a  general  devise  and  bequest,  by 
the  will  of  Joseph  Tolson  Lockyer  to  his  wife,  the  plaintiff  Maria 
Perry,  and  under  the  will  of  John  Lockyer,  the  elder;  which 
wills  are  stated  in  the  former  reports  of  this  cause. 

By  a  decree,  made  in  1795,  accounts  were  directed  of  the 
personal  estate  of  Samuel  Smith,  one  of  the  executors  of 
Thomas  Lockyer,  and  of  the  personal  estate  of  Thomas  Lockyer, 

t  Be  Barrett  (1889)  43  Ch.  D.  70,  69  L.  J.  Ch.  218, 
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pebbt       come  to  the  hands  of  Mary  Smith,  his  administratrix  de  bonis 

Phe^lips.      ^^«' 

By  another  decree,  made  on  the  81st  of  July,  1798,  the  cause 
coming  on  for  farther  directions,  the  Master  was  directed  to  carry 
on  the  account  of  the  personal  estate  of  Thomas  Lockyer, 
received  by  the  defendant  Mary  Smith,  or  any  other  person  by  her 
order,  or  for  her  use.  An  account  was  directed  of  the  personal 
estate  of  Thomas  Lockyer,  came  to  the  hands  of  the  late  defendant 
Samuel  Smith,  &c. ;  and  it  was  ordered,  that  what  should  be  found 
due  upon  that  account  should  be  answered  by  the  defendant 
Thomas  Smith,  his  executor,  out  of  Samuel  Smith's  personal 
estate,  which  had  come  to  the  hands  of  Thomas  Smith,  &c.  with 
liberty  to  state  any  matter  specially;  and  that  the  Master 
should  carry  on  the  account  of  the  personal  estate  of  Samuel 
Smith,  received  by  Thomas  Smith,  &c.  reserving  farther 
directions. 
I  35  ]  The  Master's  report  stated,  that  Samuel  Smith  was  at  his 

death  indebted  to  Lockyer's  estate  to  a  greater  amount  than  the 
whole  of  Samuel  Smith's  personal  estate;  and  there  was  due 
from  his  executor  Thomas  Smith,  on  account  of  Samuel  Smith's 
personal  estate,  a  final  balance  of  8,022Z.  15s.  9d. 

Exceptions  were  taken  by  the  defendant  Mary  Smith  to  the 
Master's  report  for  disallowing  payments  by  her,  as  executrix  of 
her  late  husband  Thomas  Smith,  amounting  to  1,5472. 18s.  2d. 

Mr.  RomiUy  and  Mr.  Leach,  in  support  of  the  exceptions : 

This  case  cannot  be  distinguished  from  Smith  v.  Eyles.^  Upon 
that  authority  the  decree,  directing  an  account  of  the  personal 
estate  of  Lockyer,  come  to  the  hands  of  Samuel  Smith,  cannot 
amount  to  a  judgment.  Neither  can  it  upon  principle ;  for  the 
preference  of  a  judgment  creditor  is  upon  the  ground,  that  the 
debt  is  ascertained.  But  a  decree  to  account  ascertains  no 
debt. 

Mr.  Richards  and  Mr.  Hall,  for  the  report : 

Generally,  a  decree  to  account  does  not  give  a  preference* 
But  this  is  a  decree  for  payment.    The  decree  of  1798  directs, 

t  2  Atk.  385. 
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that  Thomas  Smith  shall  answer  out  of  the  estate  of  Samuel  perby 
Smith,  possessed  by  Thomas,  what  Samuel  had  possessed  of  phblips. 
Lockyer's  personal  estate.  That  is  a  positive  decree  for  payment 
of  something  in  all  events.  There  have  been  various  decisions, 
that  a  decree  is  equal  to  a  judgment.  Morice  v.  The  Bank  of 
England  f  is  the  great  case  upon  this  subject ;  and  is  the  specific 
case  now  before  your  Lordship.  Some  demands  were  un- 
ascertained ;  depending  upon  accounts ;  and  yet  the  decree  gave 
a  preference  over  a  subsequent  judgment.  *The  distinction  is,  [  *^o 
where  there  are  mutual  demands ;  and  it  is  uncertain  on  which 
side  the  balance  will  turn ;  and  that  appears  to  have  been  the 
nature  of  the  decree  in  Smith  v.  Eyles ;  a  mere  decree  for  an 
account,  debtor  and  creditor,  upon  the  transactions  between 
them ;  and  it  was  uncertain,  how  the  balance  might  be.  That 
case  therefore  has  no  resemblance  to  this ;  in  which  the  balance 
is  all  on  one  side;  and  though  the  demand  is  not  absolutely 
ascertained,  it  is  ascertained,  who  is  debtor,  and  who  creditor. 
In  the  late  case  of  Jones  v.  Jukes  X  it  was  held,  that  an  admin- 
istratrix cannot  be  allowed  payments  made  after  a  decree  to 
account.  As  to  the  effect  of  filing  the  bill,  there  are  cases  both 
ways :  some  holding,  that  the  appearance  makes  the  defendants 
amenable  to  the  Court,  and  the  jurisdiction  attaches ;  so  that 
they  shall  not  make  payments  different  from  what  that  Court 
would  direct. 

Mr.  Romillyf  in  reply : 

In  Smith  v.  Eyles  Lord  Habdwicke  supposes  the  case  now 
before  the  Court.  This  decree  is  not,  that,  when  the  balance  is 
ascertained,  Thomas  Smith  shall  pay  :  it  is  merely  a  declaration, 
that  he  is  bound  to  answer  what  came  to  the  hands  of  Samuel 
Smith  out  of  Samuel  Smith's  assets  ;  directing  an  account,  and 
reserving  farther  directions.  That  therefore  is  not  a  decree, 
upon  which,  as  soon  as  the  report  was  made,  a  writ  of  execution 
could  be  taken  out,  without  coming  to  the  Court  for  a  final 
decree.  The  whole  turns  upon  that.  Lord  Habdwicke  says,§ 
'*  Upon  a  decree  quod  computet,  it  does  not  pass  inremjvdicatam, 

t  For.  217 ;  3  P.  Wms.  402  n;  4         t  2  E.  E.  308  (2  Ves.  518). 
Br.  P.  C.  287.  §  2  Atk.  387. 
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pebrt      till  the  flnftl  decree."    The  common  course  of  a  decree  for  an 
Ph^ip&     account  against  an  executor  is  a  declaration,  that  he  is  bound 
to  answer.    *    * 

[  37  ]        The  Lobd  Chancellob  : 

The  case  of  Smith  v.  Eyles  has  been  frequently  the  subject  of 
observation.  I  will  look  into  some  manuscript  notes  of  it.  But 
this  decree  seems  only  for  an  account  of  tlie  personal  estate  of 
Lockyer,  possessed  by  Samuel  Smith ;  and  declaring,  that  the 
debt,  when  ascertained,  is  to  be  paid  out  Of  the  estate  of  Samuel 
Smith,  come  to  the  hands  of  Thomas  Smith.  Then  an  account 
is  to  be  taken  of  both  estates ;  and,  till  that  account  is  taken,  how 
can  it  be  said,  there  is  not  an  account  on  both  sides  ? 

July  16.      The  Lobd  Chancellob  : 

The  question  is,  whether  the  Master  has  done  right  in  dis- 
allowing these  payments,  regard  being  had  to  the  effect  of  the 
decree  of  July,  1798.  It  is  extremely  clear,  that  there  was  for  a 
considerable  time  a  struggle  in  this  Court,  before  they  decided, 
that  decrees  of  this  Court  were  equal  to  judgments  at  law.  But 
that  seems  to  have  been  very  well  settled  about  the  time  of 
Morice  v.  The  Bank  of  England ;  which  was  decided  both  in  this 
Court,  and  in  the  House  of  Lords ;  and  has  been  followed  in  sub- 
sequent cases.  That  case  is  remarkably  well  reported  in  Brown's 
[  ♦ss  ]  Parliamentary  Cases.  Four  bills  were  *  filed  by  creditors.  The 
first  was  filed  by  the  daughters  of  Morice  against  his  administra- 
trix ;  and  they  stated  by  the  bill  the  amount  of  their  demands. 
The  circumstances  must  be  particularly  attended  to,  in  order  to 
render  these  causes  intelligible.  The  answer  admitted  the  amount 
of  that  demand;  and  the  decrees  in  that  suit  and  the  others 
against  those,  who  brought  the  appeals  to  the  House  of  Lords, 
were  decrees,  ordering  payment  of  sums,  liquidated  by  the  state- 
ment in  the  bill  and  the  admission  of  the  answer.  That  was  not 
therefore  merely  the  case  of  a  decree  to  take  an  account :  at  least 
the  principle,  upon  which  it  went,  particularly  in  the  House  of 
Lords,  was,  that  it  was  a  decree  to  pay  a  sum  of  money, 
liquidated  by  the  original  decree  itself.  That  such  was  the 
ground  is  very  clearly  to  be  collected  from  what  is  stated  in 
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other  cases,  and  the  very  able  reasons  given  upon  the  appeal       pebbt 

in  the  House  of  Lords  by  the  counsel  against  the  decree ;  for     pbeups. 

they  take  the  distinction  between  a  decree  quod  compuiet,  and 

a  final  decree ;  and  insist^  that  the  decree  appealed  from  was  only 

a  decree  quod  computet;    and  there  seems  to  have  been  some 

reason  for  it ;  unless  you  say,  though  the  whole  demand  is  not 

ascertained,  yet  so  much  as  was  confessed  to  be  due,  ought  to  be 

considered  as  ascertained ;  and  it  is  remarkable,  that  the  Lords 

go  upon  the  ground,  that  it  was  not  a  decree  quod  computet;  but, 

finally,  they  direct  a  deduction  even  out  of  the  sums  stated  in 

the  bill  and  admitted  by  the  answer ;  for  the  decree  was  taken 

for  the  sum  stated  by  the  bill,  and  admitted,  without  deduction ; 

and  the  interest  was  directed  to  be  calculated ;  and  finally  the 

creditors  appealing  had  this  variation  of  the  decree;  viz.  a 

direction  to  the  Master  to  see,  what  allowance  should  be  made 

out  of  the  demand  of  the  plaintiffs,  the  daughters,  in  respect 

of  their    maintenance    and    expenditure    incurred    regarding 

them. 

It  is  extremely  clear  from  several  6ases,  that  the  decision  of  [  39  i 
that  cause  went  upon  the  ground,  that  the  original  decree  was  to 
be  considered  final.  In  Ferrers  v.  Shirley,  upon  the  15th  of 
March,  1788,  from  a  note  of  Mr.  Brown,  a  considerable  practi- 
tioner in  this  court,  a  judgment  subsequent  to  a  decree  for  an 
account  was  preferred ;  and  the  circumstance,  that  there  was  a 
report  prior  to  the  judgment  was  not  sufficient  to  give  a  prefer- 
ence: but  upon  the  report  some  decree  must  be  made.  An 
attempt  has  been  made  to  distinguish  Smith  v.  Eyles,  by  endea- 
vouring to  make  out  from  the  language  of  the  report,  that  there 
were  mutual  accounts ;  and  the  declaration  was  for  payment  of 
the  balance.  But  upon  the  report  in  Atkyns  that  could  not  be 
the  case.  According  to  Mr.  Joddrell's  note  the  principle  is,  that, 
if  under  the  bill  against  the  executor  I  send  it  to  the  Master  to 
compute  what  is  due,  until  the  report,  and  an  order  upon  that 
report  to  pay,  non  transit  in  rem  judicatam.  In  Martin  v. 
Martin  t  it  was  so  understood ;  attending  to  the  language  of 
Lord  Habdwicke;  that  ''if  the  decree  is  first  obtained,  the 
Court  will  then  restrain ;  which  was  the  ground  of  the  case  of 

t  1  Yes.  Sen..  211 ;  see  p.  213. 
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Fbbbt       Morice  v.  TJie  Bank  of  England ;  for  had  not  the  creditor,  who 

Phelips.     sued  in  this  Court,  obtained  a  decree  first,  and  the  quantum 

of  the  demand  been  thereby  ascertained,  the  Court  would  not 

have  interposed  by  injunction  against  the  other  creditors,  as 

it  did." 

In  Brooks  v.  Reynolds  t  residuary  legatees  brought  a  bill  to 
clear  the  fund,  for  payment  of  the  creditors,  &c.  and  after  a 
decree  an  injunction  was  sought  by  the  executrix  against  persons 
suing  at  law ;  and  it  was  very  strongly  contended,  and  colourably, 

[  *40  ]  that,  the  decree,  being  upon  a  bill  by  residuary  legatees,  and  *no 
judgment  for  any  creditor,  whose  demand  was  liquidated  by 
such  a  decree,  the  principle  of  the  Court  did  not  authorize  an 
injunction.  But  Lord  Thurlow  in  that  case,  and  in  Kenyan  v. 
Worthington^X  seems  to  have  altered  a  little  the  principle,  upon 
which  these  injunctions  went ;  for  originally  they  were  granted 
upon  this  ground;  that,  where  a  bill  was  filed  by  a  single 
creditor,  and  he  proved  his  debt,  and  had  a  final  decree,  the 
Court  considered  that  as  equal  to  a  judgment ;  as  being  bound 
to  maintain  its  own  proceeding;  and  feeling  it  necessary  to 
protect  the  executor  in  obeying  the  exigency  of  that  equitable 
judgment ;  which  could  not  be  made  matter  of  a  valid  plea  at 
law. 

The  next  class  of  cases  is,  where  creditors  are  suing  for  them- 
selves and  all  other  creditors :  they  prove  their  own  demand ; 
which  may  be  considered  a  judgment  for  that ;  and  in  Douglas  v. 
Clay,^  Lord  Camden  said,  that  until  decree  any  creditor  may 
proceed  at  law ;  but  after  the  decree  this  Court  considered  it  as 
much  available  to  any  creditor,  and  as  to  all,  who  came  in,  as  if 
all  had  obtained  judgment.  The  contrary  was  strongly  contended 
in  Brooks  v.  Reynolds:  but  Lord  Thurlow  said,  it  was  quite 
sufficient  to  maintain  the  jurisdiction,  that  this  Court  had  itself 
taken  administration  of  the  assets ;  and,  where  once  a  decree  is 
made,  final,  or  not,  ( for  he  puts  it  so,  particularly  in  Kenyan  v. 
Worthmgton,  that  it  is  not  necessary  it  should  be  final)  from  the 
inextricable  difficulty  to  the  executor,  if  this  Court  calls  upon 
him  to  administer  in  this  Court,  and  creditors  call  upon  him  to 
administer  out  of  it,  and  referring  to  Martin  v.  Martin,  where 

t  1  Br.  C.  C.  182.  X  2  Dick.  668.  §  1  Dick.  293. 
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Lord  Hakdwicke  would  not  permit  creditors  to  proceed  after  a 
decree,  in  all  cases,  where  the  Court  ^has  itself  taken  administra- 
tion of  the  assets,  an  injunction  ought  to  go. 

But  a  mere  decree  for  an  account  of  the  demand  of  the  plaintiff, 
and  of  the  personal  estate  come  to  the  hands  of  the  defendant, 
with  a  mere  direction  for  payment  out  of  the  result  of  that 
account,  is  not  a  decree  to  prevent  the  executors  praying  a 
judgment.  There  must  be  a  report,  and  a  final  decree  upon 
it.  Upon  these  grounds  therefore  these  judgments  were  well 
paid,  as  against  the  original  decree ;  and  the  exceptions  must  be 
allowed. 


Pebbt 
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FINCH  V.  SQUIEE.t 

(10  Vesey,  41—45.) 


1804. 
July  16. 


Money,  secured  by  aBsignment  of  the  poor  rates  and  oounty  rates,  is    ^''^^*  Court, 
within  the  statute  9  Geo.  11.  c.  36;  and  therefore  cannot  pass  under  a   Gbant,  M.R. 
bequest  to  a  charity.  [  41  1 

Undeb  the  decree  in  this  cause  for  an  account  of  the  personal 
estate  of  the  testator,  it  appeared  by  the  Master's  report,  that 
part  of  the  personal  estate  was  lent  upon  security  of  the  poor 
rates  and  county  rates,  for  building  a  gaol,  under  Acts  of  Parlia- 
ment, giving  authority  to  borrow  money,  and  assign  the  rates, 
for  that  purpose. 

The  testator  by  his  will,  executed  in  the  presence  of  three 
witnesses,  gave  and  bequeathed  the  interest,  &c.  of  the  residue 
of  his  personal  estate  to  his  wife  for  life ;  and  after  her  decease, 
he  gave  the  residue  of  his  personal  estate  to  his  daughter  for  life ; 
and  if  she  should  depart  this  life  under  the  age  of  twenty-five, 
leaving  no  lawful  issue  of  her  body,  he  gave  and  bequeathed  all 
the  said  residue  of  his  personal  estate  to  the  defendant  Squire ; 
upon  trust,  to  pay  the  same  to  the  treasurer  *for  the  Society  for  l  •is  ] 
promoting  Christian  Knowledge. 

The  plaintiffs,  the  treasurers  of  that  Society,  claimel  the 
money  secured  upon  the  poor  and  county  rates,  as  personal 
estate. 

t  See  note  to  Knapp  y.  Williams,  ante,  4  B«  B.  252. 
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Fdjch  Mr.  Richards  and  Mr.  Finch,  for  the  plaintiffs ;  and  Mr. 

Squibe.  Mitford,  for  the  Attorney-General : 

The  question  is,  whether  the  poor  rates  savour  of  the  realty, 
so  as  to  be  within  the  statute.  These  are  securities,  by  way  of 
charge  or  incumbrance  under  special  Acts  of  Parliament.  The 
rates,  as  received  from  time  to  time,  become  security  for  the 
money  advanced ;  in  the  nature  of  a  personal  pledge ;  the 
interest  to  be  paid  from  time  to  time.  It  is  not  by  fair  construc- 
tion to  be  considered  a  security  upon  land,  or  within  the  mischief. 
The  poor  rates  are  only  a  personal  aid,  and  the  county  rates  only 
a  part  of  the  poor  rates.  *  *  There  is  nothing  of  that  scMrt 
in  this  case  ;  the  remedy  is  a  Warrant  of  Summons,  followed  by 
Distress ;  clearly  a  personal  remedy.  [They  thus  distinguished 
Howse  V.  Chapman\  and  Knapp  v.  WiUiams.l] 

w 

Mr.  Romilly  and  Mr.  Steele,  for  the  next  of  kin : 

[  43  ]  *    ♦    This  is  not  a  personal  security  by  any  one ;   but  is 

merely  a  mortgage  of  the  rates.  No  person  would  be  liable  upon 
the  security.  The  only  resort  is  to  the  rates  themselves.  They 
are  levied  under  the  statute  of  Elizabeth  upon  all  lands,  tene- 
ments, tithes,  manors,  and  hereditaments  of  every  description. 
If  there  is  real  property,  the  circumstance,  that  they  are  also  to 
come  out  of  personal  property,  is  not  sufficient.  It  is  very 
difficult  to  distinguish  Knapp  v.  WiUiams  from  this  case.  No 
land  was  there  to  be  resorted  to.  The  mortgage  did  not  include 
the  toll-houses;  and  though  Lord  Bossltn  is  represented  to  have 
said,  an  assize  would  lie,  that  opinion  is  expressed  with  doubt ; 
and  certainly  the  case  was  not  decided  upon  that  ground.  This 
is  in  nature  of  rent  issuing  out  of  land.  The  remedy  is  by 
distress :  the  mode  of  recovering  all  rent-charges.  It  cannot  be 
said,  the  poor-rates  do  not  affect  land.  The  course  is  to  estimate 
the  value  of  the  land,  tithes,  &c.,  and  the  party  is  rated  in 
respect  of  that :  not  upon  his  personal  ability. 

Mr.  Richards,  in  reply : 

According  to  the  nature  of  the  poor-rates,  every  man  is  to  be 
assessed  in  proportion  to  his  visible  property.    If  he  has  land, 

t  4  R.  B.  292  (4  Ves.  542).  J  4  R.  E.  252  (4  Yes.  430  «.). 
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lie  is  rated  in  proportion  to  that.    But  the  duty  does  not  issue       Finch 

out  of  land;   though  the  amount  is  to  be    ascertained    with      squire. 

reference  to  the  property  real  and  personal.     It  is  not^ike  rent, 

merely  because  the  remedy  is  the  same.    It  is  difficult  to  answer 

the  objection,  how  these  securities  are  to  be  made  available. 

No  direct  remedy  is  given  by  any  of  these  Acts.     They  *give       L  **  ] 

authority  to  borrow  money,  and  to  assign  over  all  or  any  part 

of  the  poor-rates.    The  Act  directs  the  sum  assessed  upon  the 

parish  to  be  raised  by  taxation  of  every  inhabitant ;  a  personal 

tax.    The  remedy  of  distress  is  given  merely  as  being  a  speedy 

remedy. 

The  Master  of  the  Bolls  : 

There  is  no  sohd  distincstion  between  money  borrowed  upon 
such  a  security  as  this,  and  money  borrowed  upon  turnpike  tolls. 
It  is  difficult  to  shew,  that  a  charity  by  taking  money  borrowed 
upon  the  latter  security  takes  any  interest  in  land.  Those  tolls 
are  duties  imposed  by  Act  of  Parliament  upon  passengers,  in 
respect  of  their  passage  along  the  road.  The  right  to  collect 
those  tolls  gives  no  direct  interest  in  the  land  itself,  though  an 
interest  in  duties  arising  in  consequence  of  a  passage  along  or 
through  the  land.  The  poor  rates  are  made  payable  by  those, 
whe  are  occupiers  of  lands,  tenements,  and  hereditaments.  If  a 
man  is  not  occupier  of  lands,  he  pays  nothing,  unless  he  has 
other  property :  but  if  he  has  only  land,  he  pays  in  respect  of 
that.  A  very  nice  distinction  was  taken  for  the  plaintiffs,  that  the 
public  make  him  contribute  as  having  the  land,  not  on  account 
of  the  use  of  the  land.  That  distinction^is  not  very  perceptible. 
In  the  one  case  the  public  calls  for  the  duty  on  account  of  the 
passage  along  the  land,  that  it  may  be  laid  out  for  the  purpose  of 
public  advantage,  the  repair  of  roads,  and  facilitating  communi- 
cation :  in  the  other  case  they  actually  burthen  the  lands,  by 
burthening  the  occupier  with  the  duty,  for  other  public  purposes 
of  convenience  and  advantage.  It  is  true,  they  are  not  raised 
out  of  the  land  only :  but  by  far  the  greatest  part  is  raised  out  of 
the  land ;  for  the  land  pays  so  much  rent  in  consequence  of  the 
occupier  being  liable  to  the  poor  rates :  otherwise  the  landlord 

would  have  more  rent.     So,  all,  that  is  paid  *in  respect  of  th3       [*4:>] 
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land,  is  got  from  the  land,  as  much  as  rent  arises  out  of  the  land 
itself.  It  is  more  properly  to  be  said  to  arise  out  of  the  land^ 
because  it  is  in  respect  of  the  occupation,  than  the  tolls  for  the 
mere  privilege  of  passing.  As  to  that  part  of  the  poor  rates, 
that  is  raised  out  of  the  personal  property,  it  cannot  be 
distinguished.  I  cannot  divide  and  apportion  the  security ;  that 
so  much  is  to  be  imputed  to  the  produce  of  land  ;  and  so  much  is 
from  personal  property.  I  must  take  the  whole.  They  are  so 
blended,  that  it  is  impossible  to  distinguish  them.  If  the 
consequence  of  their  holding  this  security  would  be,  that  some- 
thing real  would  go  to  the  charity,  it  must  fail  altogether.  That 
is  the  necessary  consequence  ;  for  it  must  be  the  security,  as  it 
stands  :  that  is,  such  a  security  as  charges  the  poor  rates  in  the 
mode  and  manner,  in  which  they  are  collected.  Therefore  these 
securities  cannot  pass  to  the  charity. 


1804. 

July  26,  27, 
28. 

Eldoh,  L.C. 

[52] 


DE  MANNEVILLE  v.  DE  MANNEVILLKf 

(10  Vesey,  62—66.) 

Jurisdiction  of  the  Court  of  Ghanoery,  representing  the  King,  as 
parens  patricB,  to  control  the  right  of  a  father  to  the  possedsion  of  his 
child.  Order,  restraining  him  from  removing  the  child,  or  doing  any 
act  towards,  or  for  the  purpose  of,  removing  it,  out  of  the  jurisdiction. 

The  Court  would  not  giye  the  possession  to  the  mother,  haying  with- 
drawn from  her  husband. 

A  PETITION  was  presented  on  the  part  of  the  plaintiffs 
Margaret  De  Manneville  and  her  daughter  Caroline  Thomaa 
De  Manneville,  an  infant  of  the  age  of  eleven  months,  under  the 
following  circumstances. 

In  1800  a  marriage  took  place  between  the  plaintiff  Margaret 
De  Manneville,  then  Margaret  Grompton,  and  the  defendant 
Leonard  Thomas  De  Manneville,  a  French  emigrant;  with 
whom  she  became  acquainted  at  Harrowgate ;  and  by  a  settle- 
ment previous  to  the  marriage  all  the  real  and  personal  property 
of  Miss  Crompton,  amounting  to  700Z.  a-year,  was  vested  in 
trustee^  to  her  separate  use  for  life ;  and,  after  her  death,  as  to 

t  In  re  Agar  Ellia  (1883)  24  Ch.  D.  317,  53  L.  J.  Ch.  10,  50  L.  T.  161. 
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2,0007.,  in  case  Mr.  De  Manneville  should  survive  her,  and  Dk  Manhb- 
should  have  dwelt  and  cohabited  with  her  until  her  decease, 
upon  trust  to  invest  that  sum  in  English  Government  security 
or  land ;  and  to  pay  the  interest  to  him  for  life,  and  the  prin- 
cipal after  his  death  among  all  and  every  the  child  and  children 
of  the  marriage,  as  he  should  appoint ;  in  default  of  appointment, 
oqually  ;  and  if  but  one,  to  that  one ;  towards  his,  her,  or  their, 
portions :  as  to  the  residue  of  the  trust  property,  in  case  Mr.  De 
Manneville  should  die  in  the  life  of  his  wife,  or  should  not  dwell 
and  cohabit  with  her,  &c.  as  to  the  sum  of  2,0002.  to  the 
ohildren,  equally :  if  but  one,  to  that  one :  if  no  children,  or  if  all 
should  die  under  the  age  of  twenty-one  and  unmarried,  accord- 
ing to  the  appointment  of  Mrs.  De  Manneville,  notwithstanding 
coverture,  by  will  ;  and,  in  default  of  appointment,  for  her 
mother  Ann  Crompton,  if  livinp:;  and  if  she  should  be  dead,  and 
Mr.  De  Manneville  should  be  living,  and  should  have  cohabited 
with  his  wife  till  her  decease,  as  to  one  moiety  for  him,  his 
executors,  &c. ;  and  as  to  the  other  moiety  or  the  *whole,  if  Mr.  [  *5B  ] 
De  Manneville  should  be  dead,  or  should  not  have  cohabited, 
^c.  for  other  persons,  of  Mrs.  De  Manneville's  family. 

The  settlement  contained  a  covenant  by  Mr.  De  Manneville, 
among  other  things,  that  he  should  not  at  any  time  after  the 
marriage  by  personal  compulsion,  or  legal  means,-  or  by  any 
other  ways  and  means  whatsoever  compel  or  force  his  wife 
contrary  to  her  own  free  will  and  inclinations  to  reside  in  France, 
or  in  any  other  country  than  Great  Britain. 

The  infant  petitioner  was  the  only  issue  of  the  marriage. 
Mrs.  De  Manneville  was  the  only  child  of  Mrs.  Crompton ;  whose 
property  amounted  to  SOOL  a  year.  Differences  arose  between 
Mr.  and  Mrs.  De  Manneville ;  and  soon  after  the  birth  of  the 
<;hild  she  withdrew  from  his  house  at  Bolton  in  Lancashire,  with 
her  child,  to  the  house  of  a  friend  of  her  mother's,  near  Bolton ; 
leaving  a  note,  informing  him,  where  he  might  see  the  child : 
Mrs.  De  Manneville  soon  afterwards  being  advised  from  the  state 
of  her  health  to  send  the  child  to  a  nurse  for  a  few  days,  her 
husband  took  that  opportunity  to  get  possession  of  it :  but, 
being  taken  into  custody  under  the  AUen  Act,  two  women,  who 
had  been  sent  by  the  mother,  to  take  care  of  the  child,  took  it 
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Db  mani^x-  back  to  heir.    Mr.  De  Manneville  soon  after  his  discharge  forcibly 
^^^       took  the  child  away  from  the  house  of  Mrs.  Crompton,  where 
De  ^^Amx-   j£j.g^  j)q  Manneville  then  resided. 

TILLE. 

An  application  to  the  Court  of  King's  Bench  for  a  writ  of 
habeas  corpus  having  failed,  the  petition  was  presented  in  the 
cause,  which  had  been  instituted  for  the  purpose  of  having  the 
trusts  executed  and  the  property  secured.  The  prayer  of  the 
petition  was,  that  the  defendant  may  be  ordered  to  produce  the 
[  *54  ]  petitioner,  the  ^infant,  in  Court ;  and  that  the  infant  may  be 
dehvered  to  the  other  petitioner,  its  mother :  and  in  case  the 
Court  shall  be  of  opinion,  that  the  infant  ought  not  to  be  taken 
from  the  father,  then,  that  he  may  be  restrained  by  the  order  or 
injunction  of  this  Court  from  carrying  away  or  removing  the 
petitioners,  or  either  of  them,  out  of  the  jurisdiction ;  or  that 
the  Court  will  make  such  other  order,  &c. 

The  affidavits  in  support  of  the  petition  represented,  as  the 
cause  of  Mrs.  De  Manneville's  withdrawing  from  her  husband^ 
ill  usage,  threats  to  carry  her  and  the  child  out  of  the  kingdom ; 
and  that  he  pressed  her  to  make  a  will  in  his  favor.  They  also 
contained  charges  against  him,  as  being  irreligious,  and  with 
reference  to  his  political  sentiments. 

Mr.  RomiUy,  Mr.  Fonblanque    and  Mr.  Cooke,  in  support  of 
the  petition.     *    *    * 

f  66  ]  Mr.  Richards  and  Mr.  Bell,  for  the  defendant. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
judgment.] 

[58]       Thb  Lord  Chancellor: 

In  this  petition  one  of  the  parties  is  a  natural-born  subject  of 
this  country,  possessed  of  very  considerable  property,  and 
having  a  considerable  increase  in  expectation.  The  other  is  an 
alien ;  but  an  alien  friend ;  living  under  the  protection  of  this 
country.  Great  jealousy  appears  in  the  settlement,  from  the 
condition  imposed  upon  the  defendant  to  cohabit  with  his  wife, 
and  his  covenant  not  to  compel  her  to  follow  him,  if  he  chose  to 
go  to  France.    They  seem  to  have  forgot  the  children  in  thai 
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particalar ;  and  it  is  strange,  that  they  should  have  forgot  that ;    DsiMA^NKK- 
as  the  question  might  have  arisen  from  their  differing  upon  the  «.     ' 

point  of  residence,  which  has  arisen  under  different  circum-  ^*villr^^" 
stances,  who  should  have  the  satisfaction  of  having  the  care  of 
the  *chDd.  The  Court  of  King's  Bench,  when  the  child  was  [  *59  ] 
brought  up  by  habeas  corpuSy  declined  to  interfere  ;  and  I  am  not 
surprised  at  it ;  for  that  Court  has  not  within  it  by  its  con- 
stitution any  of  that  species  of  delegated  authority,  that  exists  in 
the  King,  as  parens  patria;  and  resides  in  this  Court,  as 
representing  his  Majesty.  That  application  therefore  failed,  and 
the  child  was  left  in  the  custody  of  the  father. 

[His  Lordship  then  referred  to  the  conduct  of  the  husband 
and  wife  and  proceeded  as  follows] : 

*     *     The  single  question  is,  whether  this  Court  has  juris-        [  62  ] 
diction  against  the  legal,  natural,  right  of  the  father  to  have  the 
custody  of  the  person  of  his  child  :  the  father  as  an  alien  bom, 
but  living  in  this  country  under  its  protection,  at  least ;  if,  as  it 
is  said,  he  has  not  since  his  marriage  received  the  bounty  of 
Grovemment,  and  bom  in  a  country  at  this  moment  in  hostility 
with   this  country :  a  circumstance  material,  as  affecting  the 
probability  of  his  return  to  France ;  and  considering  what  must 
be  the  effect  of    his  return,  whether  with  the  intention    of 
becoming  an  enemy  of  this  country,  or  not,  upon  the  individual 
character,  as  bound  up  in   the  national  character.    He  is  an 
alien  father  of  a  child,  a  natural-bom  subject ;  upon  whom,  by 
birth,  a  duty  of  allegiance  has  attached,  which  it  never  can  cast 
off  in  *any  country.     There  is  no  doubt,  this  child,  if  grown  up,       [  *63  ] 
might  by  the  prerogative,  issuing  the  writ  of  ne  exeat  regno,  be 
restrained  from  leaving  the  kingdom ;  not  upon  the  principles, 
on  which  that  writ  is  generally  applied,  but  by  a  more  correct 
application  of  it ;  and  I  conceive  also,  if  the  child  was  grown  up, 
and  the  father  had  taken  it  away,  the  Crown  might  by  the  Grea 
or  Privy  Seal,  call  upon  it  to  return ;  and,  if  not  obeyed,  might 
take  its  property. 

The  next  consideration  is,  whether  the  Court  has  jurisdiction, 
in  what  cases,  and  to  what  extent,  to  control  the  right  of  the 
father,  prima  faciei  to  the  person  of  the  child.    In  whatever 
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Db  Manns-  principle  that  right  is  founded,  it  is  unquestionably  established ; 
,,,  and  is  not  disputed.    I  know,  there  is  a  very  learned  opinion  of 

^^tom"^'  ^^'  Hargreavet  as  to  the  jurisdiction  of  the  Court  upon  this 
point ;  and  a  very  able  note  by  Mr.  Fonblanque  J  in  answer  to  it ; 
who  has  stated  the  principle  very  correctly;  for  in  Butler  v. 
Freetnan^  Lord  Hardwicke  professing  not  to  go  upon  guardian- 
ship, and  disclaiming  wardship,  puts  it  upon  this;  that  the 
Court  represents  the  King,  as  parens  patrice.  That  has  been 
followed  in  many  cases ;  and  was  clearly  the  principle  of  Lord 
Thublow  in  Powell  v.  Cleaver,  \\  Creuze  v.  Hunter ,%  and  Ex  parte 
Warner. \\  In  the  first  of  those  cases  it  was  contended,  that  the 
bounty,  given  to  the  father,  had  put  him  to  his  election ;  and  he 
could  not,  after  receiving  that  legacy,  withhold  compliance  with 
the  condition  for  the  education  of  his  children.  That  argument 
could  not  sustain  the  jurisdiction.  The  father,  not  knowing, 
that  he  was  making  the  election,  was  at  full  liberty  to  pay  back 
[•64]  *the  money.  But  Lord  Thublow's  opinion  went  upon  this; 
that  the  law  imposed  a  duty  upon  parents  ;  and  in  general  gives 
them  a  credit  for  ability  and  inclination  to  execute  it.  But  that 
presumption,  like  all  others,  would  fail  in  particular  instances ; 
and  if  an  instance  occurred,  in  which  the  father  was  unable,  or 
unwilling,  to  execute  that  duty,  and,  farther,  was  actively 
proceeding  against  it,  of  necessity  the  State  must  place  some- 
where a  superintending  power  over  those,  who  cannot  take  care 
of  themselves ;  and  have  not  the  benefit  of  that  care,  which  is 
presumed  to  be  generally  effectual.  In  those  cases  there  was  a 
struggle  between  the  feelings  of  the  father  and  a  due  attention  to 
the  interests  of  the  child  ;  upon  the  condition,  that  his  education 
should  be  conducted  in  the  manner  prescribed ;  which  was  the 
course  of  maintenance  and  education  the  best  calculated  to 
promote  his  happiness  in  the  state,  in  which  that  fortune  would 
place  him.  But  Lord  Thublow  took  upon  him  the  jurisdiction 
on  this  ground,  that  he  would  not  suffer  the  feelings  of  the 
parents  to  have  effect  against  that  duty,  which  upon  a  tender, 

t  Mr.  Hargreaye's  note,  70 ;  Co.  ||  2  Br.  0.  0.  499. 

Lit.  89  a.  U  2  R.  B.  38  (2  Cox,  242). 
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just,  and  legitimate,  deliberation  the  parent  owed  to  the  trae    De  makkb- 
interests  of  the  child ;  and  his  Lordship  separated  the  person  of  ^^ 

the  child  from  the  father ;  always  taking  care,  that  the  separa-    ^^J^i^^' 
tion  shall  not  have  a  greater  effect  than  the  case  requires ;  and 
that  the  intercourse  shall  be  as  frequent  and  full  as  the  case, 
requiring  the  separation,  will  permit. 

Then,  if  there  is  a  jurisdiction,  under  what  circumstances  is  it 
to  be  exercised  ?  In  the  situation  of  this  child  it  is  extremely 
difficult  not  to  interpose ;  and  it  is  also  extremely  difficult  to  say, 
how  the  Court  is  to  interpose.  Looking  at  the  father's  situation, 
and  taking  his  own  representation  as  to  his  inclination  with 
regard  to  this  child,  upon  the  affidavits  there  is  a  fair  suspicion 
of  real  danger,  that  the  child  may  be  removed  out  *of  this  [  •es  ] 
country ;  and  then,  according  to  Lord  Macclesfield's  opinion  in 
the  Shaftesbury  case  f  the  Court  must  act  upon  that  suspicion. 
Some  method  must  be  taken  to  secure  to  the  Court,  that  the 
person  of  the  child  shall  remain  in  this  country.  As  to  the 
specific  means,  I  do  not  recollect,  that  the  Court  has  directly  gone 
farther  than  an  order,  restraining  a  person  from  removing  the 
child  out  of  its  jurisdiction.  But  the  Court  may  according  to  its 
habits  and  principles  find  means  indirectly  of  securing  that 
object.  It  must  be  considered,  what  the  Court  is  to  do,  if 
the  father  will,  and,  if  he  will  not,  give  security  not  to  remove 
the  child ;  and,  if  security  can  be  given,  whether  the  child, 
regard  being  had  to  both  claims,  is  to  remain  in  the  custody  of 
the  father,  or,  on  account  of  its  very  tender  age,  in  that  of  the 
mother,  or  some  friend;  or,  whether  the  Master  shall  say,  in 
what  manner  it  should  be  disposed  of.  It  is  clear,  the  father 
must,  be  restrained  from  taking  the  child  out  of  the  country.  I 
must  either  give  the  child  to  the  father  ;  when  I  know  what  he 
proposes  to  do,  if  it  remains  with  him ;  or  to  the  mother ;  to 
which  upon  some  principles  there  is  great  objection :  or  I  must 
take  some  middle  course;  and  I  shall  take  care,  that  the 
intercourse  of  both  father  and  mother  with  the  child,  as  far  as  is 
consistent  with  its  happiness,  shall  be  unrestrained. 

An  order  was  immediately  pronounced,  that  the  defendant  and 

t  Eyre  v.  The  Counieea  of  Shaftesbury,  2  P.  Wms.  102. 


346  1801,    CH.    10  VESEY,  65-66.  R.R. 

De  Manke-   all  other  persons  should  be  restrained  from  taking  the  child  out 
r.  of  the  kingdom ;  and,  on  the  2d  of  August  the  defendant  was 

^"viLLB^^"  ordered  to  go  before  the  Master,  and  give  security  not  to  take  the 
child  out  of  the  kingdom. 

[  66  ]  Upon  the  19th  of  February,  1805,  upon  an  application  by  the 

defendant  to  discharge  the  order  for  security,  on  the  ground  of 
his  inability  to  comply  with  it,  and  his  right  to  the  custody  of 
his  child,  the  Lord  Chancellor  expressed  his  opinion,  that  the 
order  was  not  suflSciently  extensive;  and  ordered,  that  the 
defendant  should  neither  remove  the  child,  nor  do  any  act  to- 
wards, or  for  the  purpose  of,  removing  it,  out  of  the  jurisdiction. 


1804.  MUERAY  t;.   LORD  ELIBANK. 

jJ;Z%l.  (10  Vesey,  84-92.) 

■"""  Children  have  a  right  to  a  provision  out  of  the  property  of  their  mother 

Eldon,  L.C.  nnder  a  decree,  directing  a  settlement  by  the  husband  on  her  and  her 

[  84  ]  children,  notwithstanding  her  death  before  the  report :  but  their  mother 

may  waive  her  equity  to  a  settlement  and  so  defeat  the  right  of  the 
children  at  any  time  before  the  completion  of  the  settlement. 

Previously  to  a  bill  a  trustee  for  a  fem^  coverte  may  pay  her  personal 
property,  or  the  rents  and  profits  of  her  real  estate,  to  her  husband :  not 
after  a  bill  filed. 

The  bill  was  filed  by  the  infant  children  of  Lord  Elibank; 
stating  the  proceedings  in  the  cause,  Lady  Elibank  v.  Montolieu,\ 
nd  the  decree,  directing  the  Master  to  approve  a  proper  settle- 
ment, to  be  made  by  the  defendant  Lord  Elibank  on  the  plaintiff 
Lady  Elibank,  his  wife,  and  her  children  by  him,  regard  being 
had  to  the  extent  of  her  fortune  and  the  settlement  already  made 
upon  her  by  Lord  Elibank. 

The  bill  farther  stated,  that  before  any  report  Lady  Elibank 
died  intestate ;  and  prayed,  that  it  may  be  declared,  that  the 
plaintiffs  and  the  defendant  Alexander  Murray,  another  child  of 
Lord  and  Lady  Elibank,  have  under  the  decree  of  the  19th 
February,  1801,  a  right  to  have  a  provision  made  for  them  out 
of  the  said  one-fourth  of  the  personal  estate  of  Lady  Cranstoim ; 

t  Reported  5  R  R  151  (5  Ves.  737). 
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and  that  it  may  be  referred  to  the  Master  to  approve  of  a  proper 
settlement  to  be  made  by  the  defendant  Lord  Elibank  upon  the 
plaintiffs  and  the  defendant  Alexander  Murray,  being  all  the 
children ;  regard  being  had  to  the  extent  *of  the  fortune  of 
Lady  Elibank,  and  the  settlement  already  made  by  Lord 
Elibank. 
To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  Alexander  and  Mr.  Cooke,  in  support  of  the  bill : 

*  *  Here  is  a  decree,  establishing  this  right  of  the  children 
in  the  life  of  the  wife  ;  and  the  settlement  is  to  be  considered  as 
made  at  the  date  of  the  decree ;  and  in  the  nature  of  an  agree- 
ment sanctioned  by  the  Court,  giving  the  husband  the  fortune 
upon  terms.  In  Martin  v.  Mitchell,  the  case  before  Lord 
Thurlow  in  1779,  the  Court  after  the  death  of  the  wife  before  a 
settlement  carried  the  proposal  into  execution  against  an 
assignment  to  a  creditor.  [They  also  cited  Rowe  v.  Jackson^ 
and  Hearle  v.  Greenbankl.] 

Mr.    Richards  and  Mr.    W.  Agar,  in  support  of  the  de- 
murrer: 

*  ♦  Li  Macatday  v.  Philips^  it  was  held,  that  the  decree 
gave  no  interest  to  the  h  sband :  but  it  survived  to  the  wife ; 
and  Lord  Alvanley  says,  if  she  died,  notwithstanding  his 
proposal  he  would  have  been  entitled     *    *    * 

Thb  Lord  Chancellor: 

There  are  two  points  upon  this  demurrer :  one  of  the  form :  the 
other  upon  the  merits.  If  the  wife  has  this  equity  for  a  provision 
for  herself  and  her  children,  up  to  the  moment  of  the  completion 
it  is  competent  to  her  to  give  it  to  her  husband.  A  great  variety 
of  proceedings  have  occurred,  in  which  the  Master  has  stated, 
that  with  reference  to  the  point  of  settlement  the  party  had 
waived  it ;  and  I  apprehend,  it  will  be  found,  that  she  may 
between  the  period  of  the  order  and  her  death  waive  the  benefit 
of  that  order.    The  question  then  is,  if  between  the  date  of  the 


Murray 
Lord 

ELrBANC. 

[  ♦ss  . 


[86] 


[88] 


t  2  Dick.  604. 

}  3  Atk.  695;  see  page  717. 
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order  and  her  death  she  does  not  by  some  authoritative  proceed- 
ing express  an  alteration  of  her  mind,  whether  that  order  is  to 
stand  for  the  benefit  of  the  children.  The  two  decisions,  that 
have  been  mentioned,  are  strong  authorities  for  that.  Let  an 
inquiry  be  made  into  the  circumstances  of  those  cases ;  and  as  to 
the  latter,  whether  the  assignees  of  the  husband  were  heard,  or 
not. 


July  30. 
[89] 


£•90] 


Mr.  Alexander^  for  the  plaintiffs,  stated  the  case  of  Martin 
V,  Mitchell,  from  the  Register's  book,  in  which  the  motion  before 
Lord  Thurlow  in  1779  was  made.  Li  1777  a  decree  was  made 
for  an  account,  and  that  what  should  be  found  due  to  Hannah 
Fearns  should  be  paid  into  Court,  to  her  separate  account,  with 
the  usual  direction  for  a  settlement.  The  sum  of  8,000Z.  was  by 
the  report  stated  to  be  due,  and  was  carried  over.  After  her 
death,  in  1779,  the  motion,  referred  to  in  Rowe  v.  Jackson,  to  pay 
that  sum  to  the  husband,  was  made,  and  refused ;  and  an  order 
was  made,  directing  the  husband  to  go  before  the  Master,  and 
execute  the  order  for  a  proposal.  That  proposal  was  carried  into 
effect  by  petition  at  the  Bolls ;  and  under  another  order  in  1803, 
stating  all  the  proceedings,  the  children  were  paid.    ♦    *     * 

The  Lobd  Chancellor: 

The  question  is,  what  is  the  effect  of  such  an  order,  as  consti- 
tuting a  right  in  the  issue  to  a  provision,  if  the  wife  dies  without 
any  act  done  after  the  date  of  that  order.  ^  If  this  case  had  been 
antecedent  to  the  period,  when  the  manuscript  case,  to  which 
Mr.  Madocks  *  alluded,  +  was  decided,  it  would  have  been  very 
difficult,  consistently  with  what  the  Court  does  with  the  wife's 
property,  to  say,  there  was  such  a  right  as  is  now  asserted,  upon 
a  proceeding,  that  went  no  farther  than  an  order  to  lay  a  pro- 
posal before  the  Master.  The  husband,  where  he  can,  is  entitled 
to  lay  hold  of  his  wife's  property ;  and  this  Court  will  not  inter- 
fere. Previously  to  a  bill  a  trustee,  who  has  the  wife's  property, 
real  or  personal,  may  pay  the  rents  and  profits,  and  may  hand 
over  the  personal  estate,  to  the  husband.  I^ord  Axvanlby  in 
Macanlay  v.  Philips  has  laid  down,  that  after  a  bill  filed  the 

t  In  the  argument  in  Bowe  v.  Jackson,  2  Dick.  604. 
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trustee  cannot  exercise  his  discretion  upon  that ;  that  the  bill 
makes  the  Court  the  trustee,  and  takes  away  his  right  of  dealing 
with  the  property,  as  he  had  it  previously.  I  have  heard  that 
otherwise  stated  in  this  Court,  at  the  Bar,  at  least.  But  that 
case  is  the  last ;  and,  I  think,  contains  very  wholesome  doctrine 
upon  that  point.  I  should  have  supposed,  a  decree  made  in  the 
cause  proceeded  upon  the  right  or  equity  in  the  wife  at  the  filing 
of  the  bill ;  for  decrees  are  only  declarations  of  the  Court  upon 
the  rights  of  the  parties,  when  they  begin  to  sue.  The  wife  is 
entitled  to  call  for  a  declaration,  that  she  then  had  a  right  to  a 
provision  for  herself  and  her  children ;  and  yet  it  is  clear,  after 
such  a  bill  filed  she  might  come  into  Court,  and  consent  to  her 
husband's  having  the  fund  entirely  under  his  dominion.  If  she 
does  not,  the  Court,  by  the  decree,  orders  a  proposal  to  be  made 
for  a  settlement  upon  the  wife  and  issue. 

It  has  been  truly  observed,  that  this  doctrine  is  a  mere  creature 
of  the  Court,  founded  altogether  in  its  practice.  The  case  of 
Macavlay  v.  Philips  proves,  what  I  should  have  had  no  doubt 
upon,  that  notwithstanding  *that  order  for  a  proposal,  if  either 
party  died,  while  it  rested  merely  in  proposal,  that  would  not 
affect  the  right  by  survivorship  aa  between  husband  and  wife. 
There  were  no  children  in  that  case  certainly.  It  is  not  unfrc- 
quent,  where  the  Master  makes  his  report  after  a  decree,  for  him 
to  state,  that  the  parties  had  declined  to  lay  a  proposal  for  a 
settlement  before  him.  That  has  occurred,  since  I  have  sat 
here :  but,  when  at  the  Bar,  I  was  frequently  concerned  in  this 
final  arrangement;  that,  notwithstanding  such  order  by  the 
original  decree,  upon  farther  directions  the  wife  came  ;  consentin^i^s 
that  the  fund  should  be  taken  out  of  Court ;  and  was  permitted 
to  do  so.  If  therefore  the  issue  have  a  right  against  the  father, 
it  is  dependent  altogether  upon  the  will  of  the  mother.  There 
is  perhaps  some  difficulty  in  making  all  the  principles  of  the 
Court  upon  this  subject  consistent  with  the  notion  of  such  right 
in  the  children  :  but  it  is  not  for  me  to  reconcile  all  these  prin- 
ciples, if  there  is  practice  sufficient  to  establish  a  given  course  as 
to  that.  In  Rowe  v.  Jackson,  and  I  can  from  my  own  memory 
confirm  both  accounts  of  that  case,  upon  an  application,  where 
it  was  necessary  to  consider,  whether,  the  wife  never  having  ex- 
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pressed  any  change  of  opinion  between  the  period  of  the  order  for 
a  proposal  and  her  death,  that  order  gave  the  children  any 
right,  Mr.  Madocks  stated,  that  it  was  not  according  to  the 
practice  after  that  order  lo  permit  the  husband  to  avail  himself 
of  the  death  of  the  wife  to  take  the  fund,  leaving  the  children 
unprovided.  His  authority,  always  considerable,  is  in  that 
instance  peculiarly  to  be  regarded ;  as  he  referred  to  another 
case,  in  which  Lord  Thurlow  was  satisfied,  that  such  was  the 
rule ;  and  acted  upon  it.  But  it  does  not  rest  there ;  for  in  a 
subsequent  case  it  is  clear  from  the  Begister's  books,  that  Mr. 
Mansfield  after  the  death  of  the  wife  moved,  that  a  sum  of  money 
should  be  paid  to  the  husband,  and  Lord  Thurlow  ^refused  that 
application,  upon  the  ground,  that  the  order  for  a  proposal  on 
lehalf  of  the  children  was  an  obstacle.  That  was  followed  by 
what  Lord  Alvanley  did,  upon  a  petition ;  whether  regularly  or 
not,  will  not  shake  the  doctrine,  considering  What  had  been  done 
before.  Li  that  instance  Lord  Alvanley  would  not  dehver  out 
that  small  sum,  little  more  than  300/.,  until  satisfied,  that  there 
was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties 
upon  it,  it  is  too  much  for  me  to  say,  upon  the  argument  of  a 
demurrer,  all,  that  has  been  done  in  the  cases  referred  to,  is  to  go 
for  nothing,  because  it  is  difficult  to  say  ab  ante,  it  should  be  done ; 
and  that  I  am  to  set  up  a  different  course  of  practice.  I  agree 
also  with  Mr.  Alexander  as  to  the  dictum  of  Lord  Alvaklbt  in 
Macaiday  v.  Philips ;  which  construction  is  necessary,  to  make 
him  consistent ;  and  attention  being  given  to  the  circumstance, 
that  there  were  no  children,  there  is  no  inconsistency  in  that 
case.  The  principle  must  be,  that  the  wife  obtained  a  judg- 
ment for  the  children,  liable  to  be  waived,  if  she  thought 
])roper:  otherwise  to  be  left  standing  for  their  benefit  at  her 
death. 

Next,  as  to  the  form :  if  the  children  have  acquired  a  right 
1)y  the  judgments  in  the  former  suit,  it  is  subsequent  to  the 
institution  of  the  proceeding  in  that  suit ;  and  unless  they  can 
apply  by  petition,  under  the  liberty  to  apply,  I  do  not  see,  how 
they  can,  except  by  supplemental  bill. 

The  demurrer  therefore  ought  to  be  over-ruled.    If  upon  the 
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hearing  of  the  cause  this  should  turn  out  to  be  wrong,  it  is      Murray 

Mm 

infinitely  better,  that  it  should  go  to  the  House  of  Lords  upon  a        lobd 
full  hearing.!  Klibank. 


WEBSTER  V.  WEBSTERJ  i804. 

(10  Vesey,  93—94.)  ^ttg.l. 

Plea  of  the  Statute  of  Limitations  by  an  executor,  the  testator  having    Eldon,  L.C. 
died  in  1786,  though  probate  was  not  taken  till  1802,  allowed:   the         f  93  1 
allegation  of  the  bill  upon  a  fair  construction  being,  that  the  defendant 
had  possessed  the  personal  estate,  and  therefore  might  have  been  sued 
as  executor  de  son  tort,  previously  to  1792. 

The  bill  stated,  that  William  Webster  was  indebted  to  Thomas 
Webster  in  the  sum  of  19Z.  10«.  lOd. ;  and  that  all  the  debts  of 
William  Webster,  at  the  time  of  his  death,  except  that,  were  paid. 
He  died  in  1786 ;  having  by  his  will  given  several  legacies  ;  and 
appointed  the  defendant  his  sole  executor,  who  proved  the  will  in 
1802,  and  took  upon  himself  the  burthen  and  execution  thereof ; 
and  possessed  himself  of  all  the  testator's  personal  estate  and 
effects ;  and  Thomas  Webster  in  his  life-time,  and  the  plaintiff 
since  his  decease,  severally  applied  to  the  defendant  for  payment. 
Thomas  Webster  died  in  1792.  The  plaintiff  was  his  surviving 
executor. 

The  bill  then  alleging,  that  the  defendant  possessed  himself 
of  the  testator  William  Webster's  personal  estate,  as  aforesaid, 
prayed  an  account  and  payment  of  the  plaintiff's  debt. 

The  defendant  put  in  a  plea  of  the  Statute  of  Limitations. 

• 

(The  Lord  Chancellor  objected,  that  as  there  was  no  repre- 
sentation till  1802,  there  was  no  person  who  could  be  sued,  and 
therefore  the  statute  could  not  be  pleaded. §) 

Mr.  Raupelly  in  support  of  the  plea,  said,  that  the  defendant 

t  An  original  decree  was  after-  such   further    proceedings    in    the 

WBida  made  in  this  cause  in  favour  cause.^ — 0.  A.  S. 

of  the  plaintiffs  by  Sir  Wm.  Grant,  J  Re  Lovett  (1876)  3  Ch.  D.  198,  45 

M.R.,  as  reported  in  13  Ves.  p.  1,  L.  J.  Ch.  768,  35  L,  T.  N.  S.  93. 

and  14  Ves.  p.  496.    It  is  thought  §  Jottiffe  v.  PiU,  2  Vem.  694 ;  I 

unnecessary  to  add  any  report  of  Eq.  Oa.  Ab.  305. 
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Webstbb     was  executor  de  son  tort,  at  least ;  and  without  probate  was 


V, 


Wbbsteb.     executor  to  all  purposes,  except  bringing  an  action. 


[  94  ]  The  Lord  Chancellor  admitted,  that  he  might  be  charged  as 

executor  de  son  tort,  if  it  was  proved,  that  he  had  done  any  act ; 

and   thought  the  plea  good  upon  the  circumstances  stated  in 

the  bill ;  considering  the  allegation  upon  a  fair  construction  to 

be,  that  the  defendant  had  possessed  himself  of  the  estate  and 

effects  of  this  testator  previously  to  1792 ;  and,  if  so,  an  action 

might  have  been  brought  at  the  moment ;  and  consequently  not 

only  a  cause  of  action,  but  an  opportunity  of  suing  arose,  in 

1792 

The  plea  was  allowed. 


1803. 
Aug.  17. 

1804. 

March  27. 
Aftg.  13. 

Eldon,  L.C. 
[110] 


[  '111  ] 


GAELAND,  Ex  paete.! 

(lOVeaey,  110—122.) 

Under  the  bankruptcy  of  an  executor  and  trustee,  directed  by  the  will 
to  carry  on  a  trade,  and  a  limited  sum  to  be  paid  to  him  by  the  trustees 
for  that  purpose,  the  general  assets  beyond  that  fund  are  not  liable. 

Hekrt  Ballman  by  his  will,  dated  the  17th  of  February,  1798, 
after  directing  his  debts,  &c.  to  be  paid,  bequeathed  all  his  lease- 
hold and  personal  estates  to  his  wife  Margaret  Ballman,  and 
three  other  persons,  their  respective  executors,  &c.  upon  trust  to 
permit  Margaret  Ballman  to  receive  the  rents,  interest,  &c.  for 
her  life,  or  until  she  should  marry  again,  for  her  own  use,  and 
the  support,  maintenance,  and  education,  of  his  five  children, 
until  they  should  respectively  attain  the  age  of  21,  subject  to 
certain  payments  to  his  children,  as  after  mentioned ;  and  from 
and  after  the  death  and  second  marriage  of  his  wife  in  trust  for 
all  *  and  every  or  such  one  or  more  of  his  said  children  or  their 
issue,  and  in  such  shares,  manner,  and  form,  as  she  should 
appoint  by  any  deed  or  instrument  in  writing  or  by  her  will ; 
and  for  want  of  such  appointment,  and  as  to  such  parts,  of 
which  no  such  appointment  should  be  made,  in  trust  for  all  his 
children,  their  respective  executors,  &c.  equally  to  be  assigned, 
paid,  and  transferred,  at  their    respective    ages  of    21,  with 

t  In  re  Johneon  (1880)  15  Ch.  D.  548. 


T©L,vn.]  1804,    CH.    10  VESEY,  111— 112.  85» 

survivorship  in  case  of  the  death  of  any  under  that  age ;  and  in    qablaho, 
case  of  the  deaths  of  all  under  that  age  without  leaving  issue     ^^  P*^* 
then  to  pay,  &c.  his  said  personal  estate  to  Margaret  Ballman, 
her  executors,  &c. 

The  testator  then  directed  his  trustees  to  pay  to  his  children 
respectively,  as  they  should  attain  twenty-one,  4002.  a-piece  out 
of  his  personal  estate ;  and  he  farther  directed,  that  his  trade  of 
a  miller  and  the  farming  business,  then  carried  on  by  him,  should 
be  carried  on  by  Margaret  Ballman,  until  his  trustees  should 
think  proper  to  establish  his  sons  or  either  of  them  therein  ;  and 
he  directed  his  trustees  upon  so  settling  his  sons  or  either  of 
them  in  the  business  to  permit  them  to  take  off  the  stock,  crop, 
and  other  effects  in  the  said  business  at  a  fair  valuation,  and  to 
take  a  bond  or  note  from  them  for  the  amount,  payable  by  such 
instalments  as  his  trustees  should  think  reasonable,  with  interest 
in  the  mean  time  at  4  per  cent.  He  also  directed,  that,  as  long 
as  the  businesses  should  be  carried  on  by  his  wife,  the  profits 
thereof  should  be  applied  for  her  own  use  and  for  the  mainten- 
ance and  education  of  his  children ;  and  that  an  inventory  and 
valuation  of  his  stock,  crop,  and  effects,  in  his  said  businesses, 
should  be  taken  within  six  weeks  after  his  decease ;  and  that  any 
sum  or  sums,  not  exceeding  800Z.,  which  by  a  codicil  he  increased 
to  6002.,  should  be  paid  by  his  trustees  to  Margaret  Ballman  out 
of  his  personal  estate  for  the  purpose  of  enabling  her  to  *  carry  r  ^112  J 
on  the  said  businesses ;  and  that  she  should  give  notes  of  hand 
to  the  other  trustees  for  the  sums  so  advanced  to  her  and  the 
amount  of  the  valuation.  He  appointed  his  widow  and  the  other 
trustees  his  executors. 

After  the  death  of  the  testator  Margaret  Ballman  carried  on 
the  trades  till  December,  1801 ;  when  she  became  a  bankrupt. 
The  other  trustees  had  according  to  the  directions  of  the  will 
advanced  her  the  sum  of  600Z. ;  and  the  stock  and  effects  were 
valued  at  1,351Z.  5«. ;  for  which  she  gave  two  notes  to  the  other 
trustees.  At  the  time  of  her  bankruptcy  she  was  indebted  to  the 
trustees  in  respect  of  those  two  notes,  and  also  in  768Z.  128.  4kd. 
of  the  testator's  assets,  received  by  her.  The  surviving  trustee 
proved  under  the  commission  the  three  sums  of  1,8512.  58.,  6002. 
and  7682.  12s.  4d. 

a-B. — VOL.   Vn.  A  A 


354  1804.    CH.     10  VESEY,  112—115.  [b.b. 

Gabland,  The  petition  was  presented  by  the  assignees  under  the  com- 
Kx parte,  mission;  praying,  that  the  proof  may  be  expunged;  and  the 
dividends  refunded ;  and  that  it  may  be  declared,  that  the  whole 
of  the  personal  estate  of  the  testator  is  liable  to  all  the  debts  con- 
tracted by  the  bankrupt  in  carrying  on  the  trades  of  a  miller  and 
farmer  under  the  directions  of  the  will. 

When  the  petition  was  first  heard,  two  points  were  made  for 
the  assignees :  1st,  that  the  surviving  trustee,  as  a  creditor  on 
the  notes,  ought  to  be  postponed  to  all  the  other  creditors  of  the 
bankrupt:  2ndly,  that  the  general  assets  of  the  testator  were 
subject  to  the  bankruptcy. 

On  the  first  point,  the  Lord  Chancellor  immediately  expressed 
[113]      a  clea:  opinion  in  favour  of  the  assignees.     *The  second  his 
Lordship  considered  a  point  of  great  importance ;  and  directed  a 
farther  argument. 

Mr.  Alexander  and  Mr.  Daniel,  in  support  of  the  petition : 

*  *  If  the  estate  is  not  liable,  the  consequence  is,  the 
executor  is  liable,  as  having  made  the  contract.  The  very  profits 
of  the  trade  may  escape  from  the  creditors ;  and  yet  those  profits 
constitute  part  of  the  testator's  estate.  What  is  the  distinction 
between  those  profits  and  any  other  part  of  the  estate.    *     ♦    * 

T  IH  J  The  effect  of  this  will  is  a  general  bequest  of  all  the  personal 

estate  to  trustees ;  not  a  specific  legacy  to  the  widow  only ;  with 

[  •lis  ]  a  direction  to  carry  on  *the  trade.  The  purposes,  for  which  the 
trade  is  to  be  carried  on,  are  general  purposes,  of  the  same 
nature  as  those,  to  which  all  the  personal  estate  is  destined 
by  the  former  part  of  the  will:  viz.  the  maintenance  of  the 
widow  &nl  children,  &c. :  consequently  there  is  no  separation 
of  this  trade  for  any  one  particular  purpose  or  person.  [They 
cited  an  unreported  case  of  Hankey  v.  Hammock  before  Lord 
Kbnyon  at  the  Rolls  in  1786,  referred  to  in  Cooke's  Bankruptcy 
Law.— 0.  A.  S.] 

Mr.  Richards  and  Mr.  Toller,  for  the  surviving  trustee  under 
the  will : 

Under  the  circumstances  of  this  case  the  testator's  general 
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assets  are  not  involved  in  this  bankruptcy.    Admitting,  that  no     Garlxhd, 
case,  precisely  analogous,  is  to  be  found,  upon  principle  the     Ex  parte, 
assignees  cannot  substantiate  a  claim  to  the  general  mass  of  the 
testator^s  property.    *    *     * 

If  an  executor  without  any  authority  under  the  will  takes  upon 
himself  to  trade  with  the  assets,  the  testator's  estate  would  not  be 
liable  in  case  of  his  bankruptcy.  The  parties  beneficially  entitled 
under  the  will  would  have  a  right  to  prove  demands  *for  such  of  [*^^^] 
the  assets  as  had  been  wasted  by  the  executor  in  the  trade,  so 
carried  on,  in  proportion  to  their  respective  interests  ;  and  with 
respect  to  such  of  the  assets,  as  could  be  specifically  distinguished 
to  be  part  of  the  testator's  estate,  they  would  not  pass  by  the 
assignment  of  the  Commissioners:  the  executor  holding  them 
alienojure,  they  would  clearly  not  be  liable  to  his  bankruptcy. 

From  both  these  cases  the  principle  may  be  extracted,  on  which 
this  case  may  be  decided ;  that  the  executor's  right  to  trade  with 
the  assets,  and  their  consequent  liability  to  the  effect  of  the 
bankruptcy,  depend  altogether  upon  the  nature  and  extent  of  the 
authority  conferred  upon  him  by  the  will.  If  he  has  unlimited 
power  to  carry  on  the  trade  with  the  testator's  property,  the 
whole  of  it  must  be  involved  in  the  consequences  of  his  bank- 
ruptcy. As  it  would  be  benefited  by  the  success  of  the  trade,  it 
must  be  liable  to  all  losses,  that  happen  in  the  course  of  it.  On 
the  other  hand,  if  the  executor,  not  authorised  by  the  will  to 
trade  at  all  in  such  his  representative  character,  do  trade  with 
the  assets,  he  is  guilty  of  a  breach  of  trust ;  and  the  creditors 
and  legatees  shall  come  in  under  his  commission ;  and  such 
of  his  assets  as  remain,  shall  be  protected  for  their  benefit.  *  *  * 

Mr.  Alexander,  in  reply.     *     *     *  [  lis  j 

The  Lord  Chancellor  :  [  ^  i^  J 

In  the  case  before  Lord  Kenyon  the  important  difficulties, 
that  have  been  urged  upon  this  occasion,  were  not  submitted  to 
the  Court.  Certainly  Lord  Kenyon  developed  the  reasons,  upon 
which  he  drew  the  conclusion  in  that  case,  in  a  very  limited 
degree,  if  at  all.  The  question  really  goes  to  this ;  whether  this 
Court  is  to  hold,  that,  where  a  testator  directs  a  trade  to  be 
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Gabland,  carried  on,  and  without  limitation,  all  the  other  parposes  of  his 
^  P^^^*  ^m  ^YQ  to  stand  still,  or  all  the  administration  under  it  to  be 
checked,  that  every  person  taking  is  in  effect  to  become  a  security 
in  proportion  to  the  property  he  takes,  and  to  the  extent  of  all 
time,  for  the  trade  which  the  testator  has  directed  to  be  carried 
on.  The  inconvenience  would  be  intolerable ;  amounting  to  this ; 
that  every  legatee  is  to  hold  his  legacy  upon  terms,  connected 
with  transactions,  by  which  he  cannot  benefit,  which  he  cannot 
control,  and  which  may  cut  down  all  his  hopes ;  as  far  as  they 
are  founded  upon  his  receipt  of  that  bounty.  On  the  other  hand, 
the  case  of  the  executor  is  very  hard.  He  becomes  liable,  as 
personally  responsible,  to  the  extent  of  all  his  own  property; 
also,  in  his  person ;  and  as  he  may  be  proceeded  against,  as  a 
bankrupt ;  though  he  is  but  a  trustee.  But  he  places  himself  in 
that  situation  by  his  own  choice ;  judging  for  himself,  whether 
it  is  fit  and  safe  to  enter  into  that  situation,  and  contract  that 
sort  of  responsibility.  The  creditors  of  the  testator  must  be 
either  those,  whose  debts  were  contracted  before  his  death,  or 
persons,  who  have  become  creditors  of  the  trade  after  his  death. 

[  •120  ]  If  *they  are  creditors  of  the  former  description,  they  have  the 
power  and  the  means  of  calling  forth  after  the  testator's  death 
the  whole  of  his  property,  in  discharge  of  their  demands ;  and, 
if  they  do  not  put  an  end  to  that  relation,  but  permit  the  repre- 
sentative to  act,  they  have  perhaps  no  more  reason  to  complain 
of  a  decision,  more  limited  than  that  of  Lord  Kenyon,  than  they 
would  have,  if  by  their  own  conduct  they  permitted  part  of  the 
assets  to  get  to  the  hands  of  persons,  from  whom  they  could  not 
draw  them  ;  and  relied  upon  his  liability. 

As  to  creditors,  subsequent  to  the  death  of  the  testator,  in  the 
first  place,  they  may  determine,  whether  they  will  be  creditors. 
Next,  it  is  admitted,  they  have  the  whole  fund,  that  is  embarked 
in  the  trade ;  and  in  addition  they  have  the  personal  responsi- 
bility of  the  individual,  with  whom  they  deal :  the  only  security 
in  ordinary  transactions  of  debtor  and  creditor.  They  have 
something  very  like  a  lien  upon  the  estate,  embarked  in  the 
trade.  They  have  not  a  lien  upon  any  thing  else:  nor  have 
creditors  in  other  cases  a  lien  upon  the  effects  of  the  "person, 
with  whom  they  deal;  though,  through  the  equity,  as  to  the 
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application  of  the  joint  and  separate  estates  to  the  joint  and    qaslajh), 
separate  debts  respectively,  they  work  out  that  lien.     If  it  is  to     ®*  P*'*^ 
be  determined  upon  the  convenience,  it  is  not  so  inconvenient  to 
say,  those,  who  deal  with  the  executor,  must  take  notice,  that 
the  testator's  responsibility  is  limited  by  the  authority  given  to 
the  executor,  as  to  say,  on  the  other  hand,  that,  the  executor 
being  authorised  to  carry  on  that  trade,  making  from  day  to 
day  a  great  variety  of  engagements,  or,  as  it  has  been  put,  en- 
tering   into  one    great  and  important  engagement,   but  also 
authorised  by  the  will  to  do  many  other  acts,  which  he  must 
equally  do  in  a  due  administration  under  the  will,  wherever  for 
the  benefit  of  one  child  the  trade  is  directed  to  be  carried  on,  all 
the  *other  objects  of  the  will  must  at  any  distance  of  time  be      [  *121 1 
considered,  to  the  extent  of  the  property  they  take,  security  for 
the  creditors  on  the  trade. 

Such  a  decision  was  never  made  previously  to  Hankey  v. 
Hammock.  I  am  not  aware,  that  such  a  decision  has  ever  been 
made  since  that  case.  We  may  recollect  cases  not  consistent 
with  the  supposition,  that  the  law  is  according  to  that  deci- 
sion. It  is  necessary  to  look  into  other  cases,  from  which  it  may 
appear,  that  it  was  not  present  to  the  mind  of  the  Court,  that 
there  was  such  a  rule.  The  difficulty  also,  that  must  exist  in  a 
variety  of  instances,  is  to  be  considered :  the  case,  that  has  been 
put,  where  a  tradesman  directs  the  trade  to  be  carried  on  for  the 
benefit  of  a  son,  giving  him  a  legacy  of  50,0002.  It  is  difficult  to 
say,  that  legacy  must  not  be  liable ;  and  yet  it  is  very  difficult  to 
say,  it  shall  be  liable,  consistently  with  saying,  legacies  to  others 
shall  not ;  unless  upon  this,  that  the  legacy  is  given  by  the  same 
will,  for  the  benefit  of  the  same  person,  who  is  to  have  the  bene- 
fit of  the  trade  ;  and  yet  I  do  not  know,  that  is  a  principle  of  dis- 
tinction, by  which  I  can  abide.  But,  in  the  ordinary  case,  the 
eldest  son,  made  residuary  legatee  and  executor,  and  ordered  to 
carry  on  the  trade  for  the  benefit  of  another  child,  cannot  possi- 
bly withdraw  his  residuary  legacy  from  the  liability  the  trade 
carried  on  would  impose  upon  him  personally ;  for  he  makes 
himself  personally  liable ;  and  therefore  with  reference  to  the 
property,  taken  from  his  father,  though  not  liable  as  legatee,  he 
becomes  liable,  as  a  person  carrying  on  the  trade ;  his  legacy 
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Gabland,  assisting  the  means  of  his  responsibility  in  carrying  on  the 
Ex  parte,  t^ade.  That  person,  therefore,  both  legatee  and  executor,  must 
answer  for  his  acts  as  to  the  trade.  Then  why  should  not 
another  legatee  ?  The  answer  is,  that  person  is  liable,  not  as 
[  ♦122  ]  legatee ;  but  upon  the  ground,  that  the  *property  is  part  of  his 
general  substance,  and  he  may  spend  it,  notwithstanding  his 
liability  as  executor.  So  may  another  legatee  :  but  the  power  of 
spending  his  general  substance  shews,  there  is  no  great  con- 
venience in  this  doctrine. 

In  this  case,  I  fear,  I  shall  be  under  the  necessity  of  contra- 
dicting the  authority  of  a  Judge  I  most  highly  respect ;  feeling  a 
strong  opinion,  that  only  the  property,  declared  to  be  embarked 
in  the  trade,  shall  be  answerable  to  the  creditors  of  the  trade. 
If  I  am  not  bound  by  decision,  the  convenience  of  mankind 
requires  me  to  hold,  that  the  creditors  of  the  trade,  as  such,  have 
not  a  claim  against  the  distributed  assets,  in  the  hands  of  third 
persons  under  the  direction  of  the  same  will,  which  has 
authorised  the  trade  to  be  carried  on  for  the  benefit  of  other 
persons. 

Aug,  13.      The  Lobd  Chancellob  : 

My  opinion  upon  this  case  is,  that  it  is  impossible  to  hold, 
that  the  trade  is  to  be  carried  on,  perhaps  for  a  century ;  and  at 
the  end  of  that  time  the  creditors,  dealing  with  that  trade,  are, 
merely  because  it  is  directed  by  the  will  to  be  carried  on, 
to  pursue  the  general  assets,  distributed  perhaps  to  fifty  families. 

The  order  was,  that  the  proof  should  stand  in  respect  of  the 
sum  of  768Z.  128.  4Ld. ;  without  prejudice  to  filing  a  bill. 

No  bill  was  filed. 
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THOENTON  v.   HAWLEY.  i804. 

(10  Veaey,  129—139.)  *<»y  7, 8. 

A.ug,  13. 

As  between  the  representatiyes  money  considered  land  under  a  direc-  — 

tion  in  a  settlement  with  all  convenient  speed,  after  request,  to  lay  it  ^^^^  Court, 

out ;  though  no  request  was  made ;   upon  the  construction,  all  the  ^^^^'^i  ^-^ 

limitations  being  adapted  to  real  uses,  and  other  circumstances.  [  129  ] 

By  indentures  of  settlement,  dated  the  8th  of  August,  1765, 
previous  to  the  marriage  of  George  Thornton  and  Frances 
Wildash,  reciting  the  intended  marriage,  *and  that  for  making  a  [  ♦ISO  ] 
jointure,  and  for  making  provision  for  the  issue  of  the  marriage, 
Thomas  Thornton,  the  father  of  George,  had  agreed  to  transfer 
the  sum  of  10,0002.  Bank  Annuities,  at  4  per  cent,  to  trustees, 
apon  the  trusts  after  mentioned,  and  that  he  had  transferred,  &c. 
it  was  declared,  that  the  said  sum  of  10,000Z.,  4  per  cent.  Bank 
Annuities  were  so  transferred  upon  trust,  after  the  marriage, 
that  the  trustees,  or  the  survivor,  his  executors  or  adminis- 
trators, or  such  others,  on  whom  the  trusts  thereby  created 
should  or  might  devolve,  or  come  by  virtue  of  these  presents, 
should  with  all  convenient  speed  after  request  to  them  for  that 
purpose  made  by  the  said  George  Thornton  and  Frances,  his 
intended  wife,  or  the  survivor  of  them,  or  the  executors  or 
Administrators  of  such  survivor,  sell,  assign,  and  transfer,  the 
fiaid  sum  of  10,000Z.  Bank  Annuities,  at  and  for  such  reasonable 
price  and  prices  as  could  be  had  for  the  same ;  and  should,  (with 
the  consent  and  approbation  of  the  said  George  Thornton  and 
Frances,  his  intended  wife,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor)  lay  out  and  dispose 
of  the  money  arising  by  the  sale  of  the  said  Bank  Annuities,  in 
the  purchase  of  manors,  freehold  messuages,  lands,  tenements, 
and  hereditaments,  of  an  estate  in  fee-simple,  in  the  county  of 
Sent,  or  elsewhere,  within  60  miles  of  London  ;  and  convey  the 
same  to  the  use  of  George  Thornton  for  life,  without  impeach- 
ment of  waste;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  Frances  Wildash  for  life,  for  her 
jointure,  in  bar  of  dower ;  remainder  to  the  use  of  every  or  such 
one  or  more  of  the  children  of  the  said  George  Thornton,  on  the 
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Thornton  body  of  the  said  Frances  Wildash  lawfully  to  be  begotten,  for 
Hawlet.  such  estates,  and  in  such  proportions,  as  they  should  jointly  by 
deed  or  writing,  &c.  appoint ;  and  for  want  of,  and  until,  and 
after  the  determination  of  the  estates  to  be  appointed,  and  as  to 
[  *131  ]  such  parts,  whereof  no  appointment  should  be  *made,  to  the  use 
of  all  and  every  the  child  and  children  as  well  daughters  as  sons, 
to  be  equally  divided  between,  or  among  them,  if  more  than  one, 
share  and  share  alike,  as  tenants  in  common  in  tail  general,  with 
cross  remainders ;  and  in  default  of  issue,  to  the  use  of  George 
Thornton,  his  heirs  and  assigns  for  ever. 

It  was  farther  declared,  that  until  such  purchase  of  manors, 
&c.  to  be  settled  as  aforesaid,  it  should  be  lawful  for  the  said 
trustees,  and  the  survivor  of  them,  and  such  others,  on  whom  the 
trusts  thereby  created  might  devolve,  from  time  to  time,  with  the 
consent  and  approbation  of  the  said  George  Thornton  and 
Prances,  his  intended  wife,  or  the  survivor,  in  writing,  testified, 
as  therein  mentioned,  and  after  their  deceases,  at  the  trustees' 
own  discretion,  to  sell  or  dispose  of,  or  receive  in,  the  said 
10,000Z.  Bank  Annuities,  or  any  part  or  parts  thereof ;  and  to 
place  out  the  money  arising  by  such  sale  or  sales,  or  received  in, 
as  aforesaid,  upon  real  or  Government  securities,  subject  to  the 
trusts  before  mentioned ;  and  that  the  dividends,  interest,  and 
proceeds,  of  the  said  sum  of  10,000Z.  Bank  Annuities,  and  other 
securities,  in  which  the  money  arising  by  sale  thereof  should  be 
invested,  should  in  the  mean  time,  until  such  purchase  or 
purchases  of  manors,  &c.  should  be  made  and  settled,  as  aforesaid, 
go  and  be  paid  to,  and  received  by,  the  person  or  persons,  to  whom 
the  rents,  issues,  and  profits  of  the  manors,  &c.  so  to  be  pur- 
chased, as  aforesaid,  would  go,  and  for  the  time  being  belong  and 
appertain,  in  case  such  purchase  or  settlement  were  made,  as 
aforesaid. 

The  marriage  took  place.  George  Thornton  by  his  will,  dated 
the  5th  of  July,  1766,  duly  executed,  to  pass  real  estate,  among 
other  things,  and  without  taking  notice  of  the  settlement,  gave 
[  *182  ]  and  devised  all  and  *every  his  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  whatsoever  and  wheresoever, 
with  the  appurtenances,  unto  and  to  the  use  of  his  son  George 
Thornton,  and  all  and  every  other  the  son  and  sons  of  his  body 
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laivfnlly  begotten,  or  to  be  begotten,  to  be  equally  divided  Taomrrov 
between  them,  (if  more  than  one,)  share  and  share  alike,  as  hawlet. 
tenants  in  common,  and  not  as  joint  tenants,  and  the  several  and 
respective  heirs  of  the  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing ;  and  in  case  one  or  more  of  such  sons  should 
happen  to  die  without  issue,  then  as  to  the  share  of  him  or 
them,  so  dying  without  issue,  unto,  or  to  the  use  of  the  survivor 
or  survivors  of  them,  to  be  equally  divided  as  aforesaid,  and  their 
several  and  respective  heirs ;  and  if  all  such  sons  but  one  should 
die  without  issue,  or,  if  there  should  be  but  one  such  son,  then 
unto  and  to  the  use  of  such  surviving  and  only  son,  and  the 
heirs  of  his  body ;  and,  for  default  of  such  issue,  unto  and  to  the 
use  of  all  and  every  his  daughters,  as  therein  expressed,  and,  for 
default  of  such  issue,  to  his  uncle  John  Thornton,  his  heirs  and 
assigns  for  ever. 

In  April,  1767,  George  Thornton  died,  leaving  his  wife  and 
two  children,  George  and  Isaac-Thomas,  surviving  him ;  of  whom, 
the  latter  died  in  December,  1767  ;  and  the  former  in  1769,  both 
unmarried,  and  infants.  John  Thornton,  great-uncle  of  George 
Thornton,  the  younger,  was  heir  at  law  to  him  and  his  father. 
John  Thornton  by  his  will,  dated  the  18th  of  May,  1776,  gave 
and  devised  all  his  freehold  estates  in  Kent  and  Middlesex  to  his 
eldest  son  Thomas  Thornton,  his  heirs  and  assigns  for  ever; 
and  died  in  1789.  The  Bank  Annuities  continued  standing  in 
the  names  of  the  original  trustees  till  1789 ;  when  they  were 
paid  off  by  Government ;  and  the  trustees,  with  the  consent  of 
Frances  Thornton,  laid  out  the  money  in  Bank  Stock,  *upon  the  t  *^^  1 
trusts  of  the  settlement ;  in  which  fund  it  remained  ;  no  part 
having  been  laid  out  in  a  purchase  of  land. 

Frances  Thornton,  having  married  Leonard  Bartholemew, 
died  in  1801.  Her  husband  obtained  administration  to  her,  and 
also  to  her  two  sons  by  George  Thornton.  Upon  her  death  the 
bill  was  filed  by  Thomas  Thornton ;  praying,  that  he  may  be 
declared  entitled,  as  heir  at  law  of  John  Thornton,  to  the  trust 
fund ;  and  that  the  trustees  may  be  decreed  to  transfer  to  him  ; 
insisting,  that  it  was  to  be  considered  as  real  estate. 

The  defendant  Bartholemew  by  his  answer,  suggested,  that 
neither  George  Thornton  the  father,  nor  his  wife,  ever  requested 
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Thobnton    the  trustees  to  lay  out  the  fund  in  a  porchaee  of  land;  and 
Hawley.     therefore  insisted,  that  it  was  to  be  taken  as  personal  estate,  and 

that  he  was  entitled  as  personal  representative  of  his  late  wife 

and  her  two  sons. 

Mr.  Piggott,  Mr.  Lhyd,  and  M7\  Stanley,  for  the  plaintiff: 

The  question  is,  whether  this  fund  of  stock  is  in  this  Court  to 
be  considered  money  or  land.  By  this  settlement  it  is  impera- 
tively destined  to  be  land.  The  limitations  are  all  applicable  to 
real  estate  :  none  to  personal  property  :  viz.  a  strict  settlement 
of  it,  as  land,  with  cross  remainders,  &c.  By  considering  it 
otherwise  that  object  will  wholly  fail:  each  child  taking  one 
moiety  of  the  money  absolutely.  The  rule  of  the  Court  upon 
this  point  is  settled  by  Lechmere  v.  Lord  Carlisle,  ji  Symans  v. 
[  *134  ]  Butter, I  Walker  v.  Denne,^  *and  Wheldale  v.  Partridge.\\  In  the 
last  of  these  cases,  which  was  very  much  considered,  and  in 
Walker  v.  Denne,  it  was  plain  from  the  terms  of  the  settlement, 
that  an  option  was  intended;  and  that  is  the  only  exception. 
Lord  Habdwickb's  reasoning  in  Earlom  v.  Saunders,^  is  appli- 
cable. In  Pulteney  v.  Lord  Darlington,^ \  Lord  Thtjrlow  concurs 
with  the  opinion  of  Lord  Commissioner  Hutchins  in  Syvions  v. 
Rutter. 

Mr.  RomiUy,  for  the  defendant  Bartholemew  : 

*  *  The  question  in  this  case  is,  whether  the  character  of 
land  is  imperatively  fixed  upon  this  money.  A  clear  intention 
is  expressed,  that  the  conversion  is  to  be  ''  after  request."  Can 
that  be  construed  to  mean  before  request  ?  It  is  supposed,  that 
those  words  mean  the  same  as  '*  with  consent  and  approbation." 
Upon  that,  a  late  case,  Saunders  v.  Kinsey,  J  J  before  Lord  Eosslyn, 
is  a  direct  and  strong  authority,  that,  where  consent  and 
approbation  are  required,  the  trustees  cannot  lay  out  the  money 
without  that  consent  and  approbation  expressed.  The  money 
was  to  be  invested  in  land,  with  the  consent  of  the  husband  and 

t  3  P.  Wms.  211.  IT  Amb.  241. 

t  2  Vem.  227,  cited  3  P.  Wms.  218.  tt  1  Br.  C.  C.  223. 

§  2  B.  B.  185  (2  Yes.  J.  170).  tt  SUted  from  the  decree. 

Il  Ante,  p.  37  (8  Ves.  227). 
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wife,  or,  if  they  were  dead,  of  the  guardians,  in  writing.    If  it    Thoiujtoh 
was  to  be  considered  money,  a  recovery  would  not  have  been     hawlit. 
necessary.     Lord  Bedbsdale,  *then   Attorney-General^  was  of       [  •iss  ] 
opinion,  that  there  was  error  in  the  decree,  directing  the  money 
to  be  laid  oat  absolutely  in  land.     That  opinion  was  adopted  by 
Lord  Rosslyn;  and  so  clearly,  that,  though  a  recovery  would 
have  set  it  right,  the  decree  was  reserved. 

The  case  upon  this  settlement  is  much  stronger  than  thai, 
requiring  merely  consent  and  approbation.  Here  the  husband 
and  wife  must  take  an  active  part ;  and  require  something  to  be 
done.  As  to  Earlom  v.  Saunders,  the  Court  has  always  leaned 
against  giving  a  power  to  trustees  to  determine,  whether  the  one 
or  the  other  representative  shall  take. 

Thb  Masteb  of  the  Rolls  : 

This  is  a  case  of  considerable  difficulty.  The  law  is 
sufficiently  clear.  The  difficulty  is  in  its  application  to  par- 
ticular cases,  or  rather,  to  particular  instruments.  This  settle- 
ment is  ill  framed  for  carrying  into  execution  the  different 
purposes  imputed  to  it.  It  was  injudicious  to  insert  words, 
making  it  depend  upon  the  intention  of  the  father  and  mother, 
if  the  purpose  was  absolutely  an  investment  in  land.  On  the 
other  hand,  if  it  was  intended  to  give  the  father  and  mother  an 
option,  it  was  injudicious  to  adapt  all  the  limitations  to  a  pur- 
chase of  land,  and  no  other  case ;  and  the  disposition  of  the 
dividends  in  the  mean  time  to  the  same  persons,  to  whom  the 
rents  and  profits  of  the  estates  to  be  purchased  would  go,  shews, 
it  is  to  be  money  only  for  a  temporary  period  ;  and,  that  there 
is  to  come  a  time,  when  it  is  to  be  laid  out  in  land.  In  Wheldale 
v.  Partridge  t  the  Court  upon  the  whole  gave  effect  to  the 
apparent  intention  of  the  parties,  as  collected  from  the  limita- 
tions, in  opposition  to  the  positive  words  at  the  outset  of  the 
settlement. 

The  Master  op  the  Rolls:  Aug.  13, 

The  question  is,  whether  according  to  the  true  construction  of       r  135  -i 
this  marriage  settlement  the  stock  was  absolutely  and  at  all 

t  Ante,  p.  37. 
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Thobntoh    events  to  be  laid  out  in  land ;  or,  whether  it  was  to  remain  as 
Hawlet.     money,  and  to  be  disposed  of  and  distributed  as  such,  unless  the 
intended  husband  and  wife,  or  the  survivor,  or  the  executors  or 
administrators  of  the  survivor,  should  make  a  request  to  the 
trustees  to  lay  it  out ;  and  should  approve  a  purchase,  in  which 
it  should  be  invested.    It  is  admitted,  that  according  to  the 
whole  scope  of  this  settlement,  made  upon  the  supposition,  that 
the  fund  was  to  be  considered  as  land,  all  the  limitations  in  it 
apply  to  land.     There  is  no  one  limitation  in  the  whole  of  the 
settlement,  that  applies  to  the  fund  as  money.    But  a  doubt 
arises  upon  the  words  in  that  clause,  in  which  the  trustees  are 
directed  to  lay  out  the  money  with  all  convenient  speed  after 
request  made  by  the  intended  husband  and  wife,  or  the  survivor, 
or  the  executors  or  administrators  of  such  survivor.     It  is  con- 
tended therefore,  that,  unless  the  husband  and  wife,  or  the 
survivor,  &c.  did  make  a  request  to  the  trustees,  they  had  no 
right  to  act,  and  of  their  own  authority  to  invest  the  fund  in 
land.     The  question  depends  entirely  upon  those  words  ''  after 
request  to  them  for  that  purpose  made,"  &c.  and  ''  with  the 
consent    and    approbation,"    &c.     It    is    contended,   that    the 
intention  was  to  leave  it  entirely  as  money ;  and  that  it  was 
fortuitous  and  contingent,  whether  it  should  assume  the  char- 
acter of  land.    If  that  was  so,  it  is  singular,  that  there  is  not  a 
provision  in  the  whole  deed,  having  any  reference  to  the  bind, 
considered  as  money ;  for  all  the  limitations  in  the  deed  affect 
to  dispose  of  it  as  land.    There  is  an  estate  for  life,  without 
impeachment  of  waste  to  the  husband  :  an  estate  to  the  wife  for 
[  *137  ]      like  by  way  of  jointure ;  with  *remainders  to  the  children,  as 
tenants  in  common  in  tail;  with   cross-remainders;   and  the 
ultimate  limitation  in  fee  to  the  husband.    The  single  provision^ 
having  any  reference  to  it,  as  money,  is  the  power  to  the  trustees 
to  change  the  securities,  with  the  consent  of  the  husband  and 
wife.    It  is  singular,  if  the  intention  was  to  leave  this  as  money, 
and  to  leave  to  future  contingency,  whether  it  was  to  be  land, 
or  not,  that  there  is  no  provision  applicable  to  it  as  money. 

The  question  therefore  is,  whether  these  words,  ''after 
request,"  &c.  are  so  strong,  that  it  is  impossible  to  put  upon 
them  any  construction,  consistent  with  the  general  intention  to 
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lay  oat  the  money  as  land.  Nothing  is  more  common  than  to  Thobhton 
direct  money  to  be  laid  out  upon  request.  The  object  of  that  is  hawlkt. 
only  to  insure,  that  the  act  shall  be  done,  when  the  request  is 
made ;  not  to  prevent  it  until  request.  The  intention  of  one 
party  is  not  to  have  the  obligation  attaching  upon  him  until  the 
request ;  in  order  to  entitle  himself  to  performance,  when  the 
request  is  made:  but  the  intention  is  not,  that  the  act  shall 
never  be  done,  unless  the  request  is  made ;  for  these  words  are 
generally  attached  to  obligations.  In  this  case  they  are  attached 
to  an  obligation  upon  the  trustees  ;  prescribing  their  duty ;  thai 
they  shall  with  all  convenient  speed  sell  the  stock,  and  invest  the 
money  in  land.  That  was  intended  for  no  other  purpose  than 
that  the  trustees  shall  not  be  held  guilty  of  laches,  unless  a 
request  is  made ;  not  to  debar  them  from  laying  out  the  money, 
if  a  request  was  not  made  to  them.  The  words,  annexed  to  this 
clause,  tend  strongly  to  shew,  the  meaning  could  not  be,  that 
request  should  be  a  condition  precedent.  It  might  have  been 
reasonable  to  give  the  trustees  themselves  a  discretionary  power 
of  considering,  whether  it  would  be  better  to  keep  it  as  money, 
or  to  lay  it  out.  But  this  request  was  not  to  be  made  by  the 
husband  ♦and  wife  alone,  but  also  by  the  executors  or  adminis-  [  *^*^  1 
trators  of  the  survivor.  It  is  hardly  possible  to  suppose  an 
intention  to  give  an  option  to  any  person,  who  should  be  an 
executor  or  administrator,  whether  it  should  be  money  or  land  ; 
though  it  might  be  intended  to  give  thai  option  to  the  husband 
and  wife.  But,  if  the  duty  of  laying  it  out  in  land  is  supposed 
already  laid  upon  the  trustees,  there  is  nothing  absurd  in  giving 
any  one  connected  with  the  husband  and  wife  the  power  of 
calling  upon  the  trustees  to  act.  Upon  the  other  construction 
the  representative  might  call  upon  the  trustees  to  act,  after  the 
events  had  happened ;  which  would  be  perfectly  absurd. 

There  are  other  circumstances,  also  supporting  this  con- 
struction. Here  is  a  provision  for  a  jointure  for  the  wife  ;  which 
could  not  be,  except  upon  the  supposition,  that  the  fund  was  to 
be  laid  out  in  land.  When  the  power  is  given  to  change  the 
securities,  that  is  to  be  with  the  consent  of  the  husband  and 
wife,  if  alive,  or,  if  they  are  dead,  by  the  authority  of  the 
trustees.     There  is  no  reference  to  the  executors  of  the  husband 
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Thobktok 

r. 
Hawlbt. 


[  •ISS  ] 


or  wife  there ;  though  that  is  of  less  importlBknce*  than  the  point, 
whether  it  is  to  be  money  or  land  ;  and  the  consent  is  to  be  in 
writing  by  the  husband  and  wife.  There  is  no  such  provision  in 
the  other  instance.  Therefore,  where  a  discretion  is  given,  a 
form  is  prescribed ;  not,  where  a  duty  is  imposed  upon  them. 
Upon  the  whole  the  intention  of  the  parties  themselves  was  to 
impress  the  character  of  land  upon  this  fund ;  and  not  to  leave 
it  in  the  discretion  of  any  person  ;  still  less  of  the  executors  or 
administrators. 

There  is  no  weight  in  the  circumstance,  that  the  property  is 
found  in  the  shape  of  money  or  land ;  for  the  character  is  to  be 
found  in  the  deed :  and  in  Wheldale  v.  ^Partridge  f  the  Lord 
Chancellor  lays  down,  in  which  I  perfectly  concur,  that  it  is  a 
circumstance,  that  goes  no  way ;  except,  when  the  fundjgets  into 
the  possession  of  a  party,  who  would  have  it  in  either  way. 
But  in  this  case  the  surviving  child  died  in  his  infancy.  It  never 
vested  therefore  in  any  one,  who  could  determine,  whether  it 
should  be  money  or  land ;  and  we  must  go  back  to  the  deed ;  upon 
which  the  true  construction  is,  that  it  must  be  considered  land. 

[The  Master  of  the  Rolls  subsequently  held  in  Triquet  v. 
Thornton  (13  Ves.  345)  that  John  Thornton  the  heir  had  elected 
by  his  acts  to  treat  the  fund  as  personal  estate.] 


1804. 
Aug,  7, 15. 

Eldon,  L.G. 

1152] 


WHITBKEAD  v.  LORD   ST.   JOHN.J 

(lOVesey,  162— 1M.)| 

Bequest  to  the  children  of  A.  bom  or  to  be  bom,  as  many  as  there 
might  be,  at  twenty-one  or  marriage,  with  siuriyorship,  and  a  limita^ 
tion  oyer  upon  the  death  of  all,  &c.  vested  in  those  living,  when  one  is 
entitled,  to  the  exclusion  of  those  bom  afterwards. 

Samuel  Whitbread  by  his  will  and  codicil  bequeathed  12,0001. 
to  trustees,  upon  trust,  that  they  should  lay  it  out  upon  Govern- 
ment securities ;  and  should  apply  the  interest  towards  the 
education  of  all  the  children  of  his  daughter  Lady  St.  John 
during  their  respective  minorities,  as  the  trustees  should  think 

t  Antey  p.  37. 

J  In  re  Mervin,  '91,  3  Ch.  197,  60  L.  J.  Ch.  G71,  Go  L.  T.  186. 
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proper,  until  such  children  should  respectively  attain  the  age  of  21 
years,  or  be  married  with  consent  of  their  guardians ;  and  upon 
farther  trust,  that  the  trustees  should  assigUi  transfer,  and  pay, 
the  principal,  or  so  much  as  should  not  have  been  applied  in  or 
towards  the  education  of  his  said  grand-children,  unto  and 
among  the  child  and  children  of  his  said  daughter  by  Lord  St. 
John,  bom  or  to  be  born,  as  many  as  there  might  be,  in  equal 
shares  and  proportions,  when  and  as  the  said  grand-children 
should  attain  their  respective  ages  of  21  years,  or  be  married 
with  consent,  &c.  and  in  case  any  or  either  of  his  said  grand- 
children should  happen  to  die,  ^before  he  or  she  should  have 
attained  his  or  her  age  of  21  or  be  married,  &c.  the  share 
of  >"'Tn  or  her  dying  should  go  to  the  survivors  of  them,  his  said 
grand-children,  at  his,  her  or  their  ages  of  21  years,  or  mar- 
riage, &c.  in  equal  shares,  if  more  than  one ;  and,  if  but  one  of 
them,  his  said  grand-children,  should  live  to  attain  21,  or  be 
married,  &c.  the  whole  should  go  to  such  only  surviving  grand- 
child, &c. ;  and  in  case  all  his  said  grand-children  should  die 
before  their  ages  of  21  or  marriage,  &c.  upon  trust  to  pay  the 
principal  and  interest,  or  so  much  as  should  not  have  been 
applied  in  or  towards  the  education  of  all  or  any  of  his  said 
grand'ChUdren,  to  his  son  Samuel  Whitbread. 

There  were  four  children  of  Lord  and  Lady  St.  John.  The 
two  eldest,  daughters,  having  attained  the  age  of  21,  and  one  of 
them  being  married,  presented  a  petition  for  payment  Jofjheir 
respective  fourth  shares  of  the  trust  fund  \ 

[^Mr.  Leach,  in  support  of  the  petition,  relied  upon  the  rule 
established  in  Ellison  v.  AireyA] 

Mr,  Alexander  and  Mr,  BeU^  against  it.     *     *     * 

Thb  Lord  Chancellor: 

It  never  could  go  over,  if  any  child  attained  the  age  of  21.  I 
rather  think,  it  will  turn  out,  that  it  is^ confined  ex  necessitate. 
The  Court'  goes  as  iar  as  it  can  to  comprehend  every  one,  until 
one  attains  the  period,  at  which  [that  one  can  take_|a  share/*  I 
will  look  through  the  cases. 


Whitbread 

V, 
TX)RD 

St  John. 


[  'isa  ] 


[  154  ] 


.  •     .  #    • 


t  1  Ves.  Son.  111. 
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Whitbbead  The  Lord  Ghancbllob  : 

V, 
LOBD 


St.  John. 
Aug,  15. 


I  cannot  take  this  case  out  of  the  authorities.  Therefore  the 
shares  vesting,  when  the  first  child  attains  the  age  of  21,  and 
there  being  now  four  children,  the  order  must  be  made  upon 
that  principle. 


1804. 
JV09.  3. 

Eldok,  L.C. 

[164] 


JACKSON    V.  PETRIE. 

(10  Vesey,  164—166.) 

Writ  of  ne  exeat  regnOy  a  high  prerogatiye  writ,  originally  applicable 
to  purpoBOB  of  state ;  afterwards  extended  to  private  transactions ;  con- 
fined to  cases  of  equitable  debt. 

The  affidavit  must  be  as  positiye  as  an  affidavit  to  hold  to  bail: 
information  and  belief  admitted  only  upon  matter  of  pure  account,  as 
between  partners  and  executors. 

The  application  onght  to  be  as  prompt  as  possible. 

Jurisdiotion  here  upon  contracts  as  to  an  estate  in  the  West  Indies. 

A  MOTION  was  made  for  a  writ  of  ne  exeat  regno.  The  case, 
as  represented  by  the  bill  and  affidavit,  was,  that  several  years 
ago  two  West  India  merchants,  in  partnership,  became  bank- 
rupts ;  but  were  left  in  the  management  of  their  property,  and 
became  entitled  by  purchase  to  an  estate  in  the  West  Indies. 
The  defendant,  a  creditor  by  a  promissory  note  for  1,8002.,  far 
short  of  the  value  of  the  estate,  a  great  many  years  ago  brought 
the  estate  to  a  judicial  sale  in  the  West  Indies,  and  purchased  it 
for  10,0002.  currency  [the  plaintiff  who  had  succeeded  to  the 
bankrupt's  estate  filed  this  bill] ;  suggesting,  that  the  sale  was 
fraudulent,  and  would  be  set  aside ;  and  the  defendant,  therefore, 
liable  to  account  for  the  rents  and  profits :  or,  otherwise,  that 
according  to  the  information  and  belief  of  the  plaintiff  only  2,0001. 
of  the  purchase-money  was  paid ;  and  therefore  the  defendant 
was  debtor  for  the  residue.  The  motion  was  made  at  the  sitting 
of  the  Court;  on  the  suggestion,  that  the  defendant  was  on 
board  a  ship,  to  sail  on  this  day  for  the  East  Indies ;  and  the 
bill  was  filed  on  the  same  morning. 


Mr.  Owen,  for  the  plaintiff,  in  support  of  the  jurisdiction. 
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The  Lord  Chancellor  :  Jaokbok 

I  was  startled  by  this  application ;  for  though  it  is  true,  a  Petrib. 
necessity  frequently  exists  for  the  application  of  this  writ,  almost  [  166  ] 
amounting  to  surprise,  the  Court  is  peculiarly  bound  to  see, 
that  a  case  is  made  for  that  sort  of  interposition,  to  stop  a  person 
going  abroad,  and  to  sail  this  day :  let  the  consequences  to  him 
be  what  they  may.  However  great  the  difficulty  upon  the  plain- 
tiff, generated  by  circumstances,  which  would  have  great  weight 
at  the  hearing,  to  make  the  affidavit  as  precise  and  pointed,  as 
the  rules  of  the  Court  require,  that  is  his  misfortune ;  and  I  can 
no  more  grant  this  writ  on  account  of  that  difficulty,  than  a 
Judge  can  order  bail  upon  an  insufficient  affidavit.  The  affidavit 
must  be  as  positive  as  to  the  equitable  debt,  as  an  affidavit  of  a 
legal  debt,  to  hold  to  bail. 

There  is  no  doubt  of  the  jurisdiction  upon  contracts  as  to  land 
in  the  West  Indies,  if  the  persons  are  here.  With  reference  to 
the  doctrine  of  baU  in  trover,  and  assault,  upon  which  a  discre- 
tion to  hold  to  bail  for  damages  has  been  habitually  exercised  at 
law,  that  is  more  justifiable  in  the  case  of  trover,  where  there  is 
some  standard  for  ascertaining  the  value,  than  in  the  other  case, 
a  tort,  for  which  the  damages  depend  upon  the  discretion  of  the 
Jury.  But  I  am  not  aware,  that  this  high  prerogative  writ, 
originally  applied  only  to  purposes  of  state,  and  afterwards 
extended  to  private  transactions,  has  been  granted,  except  in 
cases  of  equitable  debt :  nor  do  I  recollect,  that  this  Court  has 
granted  the  writ  upon  an  affidavit,  stating  merely  information 
and  belief  as  to  the  amount  of  the  debt;  except  where  it  is 
matter  of  pure  account.  The  ordinary  *case,  following  a  prece-  [  •166  ] 
dent,  and  a  bold  precedent  by  Lord  HARDWiCKE,t  is  the  case  of 
partners  and  executors ;  upon  which  information  and  belief  is 
held  sufficient.  If  the  foundation  of  the  equity  in  this  case  is 
the  alleged  fraud,  not  particularly  stated,  but  only  upon  informa- 
tion and  belief,  considering  therefore,  that  at  some  period  the  con- 
tract will  be  set  aside  in  this  Court,  and  the  purchaser  will  there- 
fore become  a  debtor  for  the  rents  and  profits,  it  is  beyond  all 
sight  to  grant  this  writ  in  such  a  case.  Upon  the  other  ground, 
taken  by  the  bill,  the  affidavit  must  be  more  positive.    It  pro- 
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bably  will  happen,  that  the  refusal  of  the  writ  in  this  instance  may 
finally  operate  to  create  injustice.  But  the  answer  is,  that  I 
cannot  act  otherwise  than  the  rule  and  principle,  practice  and 
usage,  of  the  Court  authorize ;  and  there  is  no  instance  of  grant- 
ing the  writ  upon  such  circumstances.  It  must  also  be  observed, 
that,  though  the  Court  will  act  promptly  upon  this  application, 
almost  amounting  to  surprise,  care  must  be  taken,  that  the 
application  is  made  a^  promptly  as  possible ;  and  this  application 
might  have  been  made  a  fortnight  ago. 

The  writ  was  refused. 


1804. 
Not,  3. 

Kldon,  L.C. 
[166] 


[  •167  ] 


LADY    LINCOLN    v.  PELHAM. 

(10  Vcsey,  166—177.) 

Construction  of  a  will ;  that  imder  a  bequest  to  the  younger  children 
of  A.  an  only  surviving  younger  child,  was  upon  the  whole  will 
entitled ;  and  the  second,  having  become  the  eldest,  was  excluded. 

Vested  interest  in  legatees,  who  died  during  a  previous  interest  for 
life. 

Bequest  of  one-fourth  to  the  children  of  A.,  and  one  other  fourth  to 
or  among  the  children  of  B.    Distribution  ^^er  capita, 

Ladt  Catherine  Pelham  by  her  will,  dated  the  1st  of  July, 
1775,  bequeathed  out  of  her  money  in  the  funds  and  debts  due  to 
her  on  bond  at  the  time  of  her  *death,  to  Henry  Duke  of  New- 
castle, the  sum  of  4,0002.,  to  Lewis  Lord  Sondes,  the  sum  of 
4,000Z.,  and  to  her  daughter  Lady  Sondes,  and  her  daughter 
Mary  Pelham,  2,0002.  a-piece ;  and  she  gave  and  bequeathed  all 
the  residue  of  the  money  in  the  public  funds,  which  she  should 
be  possessed  of  at  her  decease,  and  the  money  secured  by  bond, 
to  her  executors,  in  trust,  to  pay  an  annuity  of  30Z. ;  and  upon 
farther  trust,  that  her  daughter  Frances  Pelham  might  receive 
the  yearly  interest,  dividends,  and  produce,  of  such  residue 
during  her  life,  for  her  own  use  and  benefit ;  and  after  her 
decease,  in  trust,  to  pay  one-fourth  part  of  such  residue  to  the 
younger  children  of  the  said  Duke  of  Newcastle,  by  her  late 
daughter  Catherine,  equally  to  be  divided  between  or  among 
them;  and  one  other  fourth  part  thereof  to  or  among  the 
younger  children  or  child  of  her  daughter^  the  said  Grace,  Lady 
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Sondes,  equally  to  be  divided  between  or  among  them,  if  more 
than  one ;  and  to  pay  one-fourth  part  thereof  to  the  children  or 
child  of  her  said  daughter  Frances  Felham,  equally  to  be  divided 
between  or  among  them,  if  more  than  one,  share  and  share 
alike ;   and  upon  further  trust,  that  her  said  dau^c[hter  Mary 
Pelham,  might  receive  the  yearly  interest,  dividends,  and  pro- 
duce,  of  the  remaining  fourth  part  during  her  life;  and  that 
after  the  decease  of  the  said  Mary  Felham,  the  same  might  be 
paid  to  the  children  or  child  of  the  said  Mary  Pelham,  equally  to 
be  divided  between  them,  if  more  than  one,  share  and  share 
alike ;  and  if  either  of  her  said  daughters  Frances  Felham  and 
Mary  Felham  should  die  without  any  issue  of  her  body  begotten, 
living  at  her  death,  or,  there  being  any  such  child  or  children,  if 
bU  of  them  should  die  before  the  ages  or  times,  when  their  shares 
were  made  payable,  as  therein  mentioned,  then  the  fourth  part 
of  her  said  two  daughters  as  should  so  die  without  leaving  any 
issue,  or  whose  issue  should  so  fail,  should  go  to  *the  children 
or  child  of  the  other  of  her  said  daughters,  to  be  equally  divided 
between  them  (if  more  than  one),  share  and  share  alike ;  and  if 
both  her  said  two  daughters,  Frances  Felham  and  Mary  Felham, 
should  die  without  leaving  any  children  or  child  living  at  their 
deaths,  or  there  being  any  such  children  or  child,  if  all  of  them 
should  die,  before  any  of  them,  being  a  son  or  sons,  should  attain 
the  age  of  21  years,  or  being  a  daughter  or  daughters,  should 
attain  that  age,  or  marry,  then  and  in  such  case  she  willed,  that 
the  said  two  last-mentioned  fourth  parts  should  be    equally 
divided  amongst  the  younger  children  of  the  said  Duke  of  New- 
castle, by  her  said  daughter,  and  the  younger  children  of  the 
said  Lady  Sondes;    and  she  left  to  Lord  Lincoln  and  Lewis 
Watson,  her  grandsons,   lOOZ.  a-piece  for    a    ring ;    and    she 
appointed  Frances  Felham  and  Mary  Felham  executrixes  of  her 
will;   and  gave  and  bequeathed  all  the  residue  of  her  goods, 
chattels,  and  personal  estate  and  effects,  (not  before  disposed  of) 
to  her  said  two  daughters,  Frances  Felham  and  Mary  Felham, 
equally  to  be  divided  between  them,  share  and  share  alike,  sub- 
ject to  the  payment  of  her  debts,  &c. 

The  testatrix  made  a  codicil,  dated  the  13th  of  February,  1780, 
whereby  she  revoked  and  made  void  the  said  legacy  of  4,000Z. 
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Lady        given  by  her  said  will  to  the  said  Duke  of  Newcastle ;  and  she  by 
\^^       her  said  codicil  in  all  other  respects  ratified  and  confirmed  her 
Pelham.     gaid  will. 

The  testatrix  died  in  February,  1781.  By  the  decree,  pro- 
nounced upon  the  original  bill,  filed  by  Lord  John  Pelham 
Clinton,  one  of  the  younger  children  of  the  Duke  of  Newcastle, 
the  accounts  were  directed ;  and  by  another  decree,  made  on 
farther  directions,  it  was  ordered,  that  the  interest  of  the  residue 
[  *169  ]  of  the  funds  ^should  be  paid  to  Frances  Pelham  during  her  life, 
with  liberty  to  apply  upon  her  death.  After  her  death  an 
inquiry  was  directed  as  to  the  children  of  Henry  Duke  of  New- 
castle and  Lord  Sondes ;  and  whether  Frances  and  Mary  Pelham 
died  unmarried  and  without  issue. 

The  Master  by  his  report  stated,  that  Henry  Duke  of  New- 
castle, had  by  his  late  wife  Catherine,  one  of  the  daughters  of 
the  testatrix,  three  children,  living  at  the  date  of  the  will : 
Henry,  Earl  of  Lincoln,  Lord  Thomas  Pelham  Clinton,  and 
Lord  John  Pelham  Clinton.  Lord  Lincoln  died  on  the  18th  of 
October,  1778,  previously  to  the  date  of  the  codicil;  at  which 
time,  viz.  in  1780,  and  at  the  death  of  the  testatrix,  Lord 
Thomas  and  Lord  John  were  the  only  children  of  the  Duka 
living.  Lord  Lincoln  lived  to  attain  the  age  of  twenty-one ;  and 
left  one  son,  Henry,  born  on  the  23d  of  December,  1777,  who 
died  in  September  1779,  and  one  daughter,  Lady  Folkstone, 
born  on  the  6th  of  April,  1776 ;  who  died  on  the  26th  of  May, 
1804;  leaving  one  daughter.  Henrj',  Duke  of  Newcastle,  died 
on  the  22d  of  February,  1794.  Lord  Thomas  Pelham  Clinton,, 
who  became  Duke  of  Newcastle,  attained  the  age  of  twenty-one ; 
and  died  on  the  18th  of  May,  1795 ;  leaving  four  children,  all 
living.  Lord  John  Pelham  Clinton  attained  twenty-one;  and 
died  on  the  19th  of  December,  1781,  unmarried,  after  the  date 
of  the  codicil  and  the  death  of  the  testatrix,  but  in  the  life  of 
Frances  and  Mary  Pelham.  Mary  Pelham  died  on  the  26th  of 
May,  1794,  unmarried,  and  without  issue;  having  by  her  will 
appointed  her  sister  Frances  executrix  with  others.  Frances 
died  on  the  10th  of  January,  1804,  intestate,  unmarried,  and 
without  issue.  Catherine,  daughter  of  the  testatrix,  and  wife  of 
Henry  Duke  of  Newcastle,  died  on  the  27th  of  July,  1760 ;  and 
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Lady  Sondes  died  on  the  81st  of  July,  1777.  Lady  Sondes  had  [at] 
the  date  of  the  *will  and  codicil  and  at  the  death  of  the  testatrix 
three  sons,  all  living,  and  no  other  children. 

Upon  the  death  of  Frances  Pelham  three  petitions  were 
presented:  the  first  by  the  plaintiffs,  executors  of  Lord  John 
Pelham  Clinton ;  praying  a  transfer  of  one  moiety  of  the  funds : 
the  second  by  the  executors  of  Thomas  Duke  of  Newcastle ;  pray- 
ing a  transfer  of  one-fourth  ;  and  the  third  by  the  two  younger 
sons  of  Lady  Sondes :  praying  a  transfer  to  them  in  equal 
moieties  of  three-fourth  parts ;  and  by  the  executors  of  Mary 
Pelham  and  the  administrator  of  Frances  Pelham,  for  a 
transfer  to  them  respectively,  in  equal  moieties,  of  the  remaining 
fourth. 

These  petitions  were  argued  by  Mr.  Romilly,  Mr.  Fonhlanque^ 
and  Mr.  Steele^  for  the  plaintiffs,  executors  of  Lord  John  Pelham 
Clinton  :  Mr.  Richards  and  Mr.  Cooke,  for  the  younger  children 
of  Lady  Sondes :  the  Attorney-General,  for  the  representatives  of 
Frances  and  Mary  Pelham :  the  Solicitor-General^  Mr.  Piggott, 
and  Mr.  Leach,  for  the  representatives  of  Thomas  Duke  of 
Newcastle. 

Upon  the  question,  whether  the  interests  were  vested,  and  the 
distribution  only  postponed  till  the  death  of  Frances  Pelham, 
the  point  was  given  up  by  the  children  of  Lady  Sondes  as  to  the 
fourth,  given  originally  to  the  younger  children  of  the  Duchess 
of  Newcastle ;  admitting,  that  was  vested.  But  against  that 
construction  as  to  the  two-fourths,  given  over  upon  the  failure  of 
issue  of  Frances  and  Mary  Pelham,  Hall  v.  Terry,^  and  Moor- 
ish v.  Strong  I  were  cited ;  which  were  distinguished  by  *the 
children  of  the  Duchess  of  Newcastle :  the  former,  as  being  as  a 
legacy  payable  out  of  land:  the  latter  depending  upon  an 
express  contingency,  a  second  marriage ;  in  the  nature  of  a 
condition  precedent.  Barnes  v.  Allen^  was  cited  as  an  authority 
for  vesting. 

Upon  the  point,  that  Thomas  Duke  of  Newcastle  was  entitled 
as  a  younger  child,  though  he  afterwards  became  the  eldest, 
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Hall  V.  Heirer,^  Coleman  v.  Seymour,  I  Bind  Duke  v.  Doidge%  were 
relied  on;  and  it  was  insisted,  that  the  distinction  taken  in 
Chadwick  v.  Doleman,']  and  Lord  Teynham  v.  Wehh,^  where  the 
provision  comes  from  a  parent,  or  a  person  in  loco  parentis^  was 
not  applicable:  Lady  Catherine  Pelham  sustaining  neither  of 
those  characters ;  and  the  father  being  alive. 

The  Lord  Chancellor: 

Though  it  is  impossible  in  these  cases  to  be  sure  of  hitting 
the  intention,  there  is  but  one  part  of  the  decision,  upon  which  I 
have  any  considerable  doubt,  whether  it  is  according  to  the  real 
intention  of  the  testatrix.  She  had  four  daughters:  Lady 
Catherine  ;  who  had  been  Duchess  of  Newcastle  ;  and  was  dead 
at  the  date  of  the  will;  by  whom  the  Duke  of  Newcastle  had 
three  children,  then  living :  Lord  Lincoln,  Lord  Thomas  Pelham 
Clinton,  and  Lord  John  Pelham  Clinton.  Lady  Sondes,  another 
daughter  of  the  testatrix,  had  also  three  children ;  and  was  then 
alive ;  and  therefore  might  have  other  children  by  that  marriage, 
or  future  marriages.  There  were  also  two  daughters  unmarried. 
The  two  *former  being  married  to  peers,  the  eldest  son  of  each 
must  succeed  to  that  dignity,  and  in  all  probability  to  a  con- 
siderable fortune.  It  was  possible,  the  other  two  might  not 
marry  persons  of  similar  condition  ;  and  therefore  it  occurred  to 
her  to  make  a  different  provision  for  them.  This  is  the  case  of 
a  grandmother,  making  this  provision  for  those,  who  in  a  sense 
constituted  her  family,  with  reference  to  the  actual  circum- 
stances, in  which  the  different  persons,  most  forward  to  her 
affections,  stood. 

The  first  disposition  is,  that  her  daughter  Frances  Pelham 
shall  have  the  interest  of  the  residue  for  her  life,  and  after  her 
death  one-fourth  of  the  residue  shall  be  paid  to  the  younger 
children  of  the  Duke  of  Newcastle  by  the  testatrix's  late 
daughter  Catherine,  equally  to  be  divided  among  them.  Another 
fourth  is  given  to  the  children  of  Lady  Sondes,  in  terms  somewhat 
different,  but  meaning,  I  think,  exactly  the  same :  ''  to  or  among 
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the  younger  children  or  child  of  Lady  Sondes,  equally  to  be 
divided  between  or  among  them,  if  more  than  one."  Lady 
Sondes  had  at  the  date  of  the  will  more  than  one  younger  child. 
She  might,  or  might  not,  have  more  ;  and  they  might  be  reduced 
to  one;  to  answer  the  word  ''child."  As  to  the  daughters 
unmarried  the  testatrix  makes  a  provision,  not  excluding  any 
child  whatsoever;  and  there  are  cross  limitations  among  the 
children.  It  is  impossible  to  doubt,  that  by  the  description  of 
"younger  children  of  Lady  Sondes"  at  the  end  of  the  will  she 
meant  the  same  persons,  who  were  described  in  the  former  part. 
That  leads  me  to  think,  that  with  regard  to  the  children  of  those 
daughters,  married,  and  to  whose  younger  children  she  gave  the 
original,  and  in  events  the  accruing,  fourths,  her  real  meaning 
was,  those  answering  the  description  of  younger  children  at  her 
death ;  and  though  there  is  in  the  former  *part  more  description 
as  to  the  children  of  Lady  Sondes  than  as  to  those  of  the 
Duchess  of  Newcastle,  the  phrase  as  to  the  children  of  Lady 
Sondes,  in  the  latter  part  being  the  same  as  in  the  former  part 
with  reference  to  the  children  of  the  Duchess  of  Newcastle,  it  all 
means  the  same  thing.  The  question  is,  what  is  that  ?  I  use 
the  pecuUarity  of  expression  for  a  different  purpose  from  that, 
for  which  it  was  used  in  the  argument ;  for  I  take  the  description 
of  the  younger  children  of  Lady  Sondes  in  the  bequest  of  the 
original  fourth  as  indicative  of  an  intention  to  give  to  the 
younger  children,  not  as  identifying  them  in  the  same  way  as  if 
they  were  named,  but  to  such  of  them,  if  more  than  one,  as 
answer  the  description  of  younger  children ;  or  to  one  child,  if 
there  should  be  only  one ;  and  she  had  exactly  the  same 
meaning  as  to  the  children  of  the  Duchess  of  Newcastle.  It  is 
said,  the  description  "  younger  children  "  must  be  equivalent  to 
naming  them.  The  answer  is,  that  is  not  the  natural  con- 
struction. That  description  prima  facie  means  all  the  children 
bom  after  the  first.  But  if  she  meant  only  to  exclude  Lord 
Lincoln,  and  that  the  other  children  should  take  as  individuals, 
not  by  a  certain  quality,  it  was  more  natural,  that  she  should 
have  named  them  ;  particularly  as  in  the  legacy  of  1002.  to  Lord 
Lincoln  she  describes  him  not,  as  a  son,  but  as  Lord  Lincoln. 
There  is  no  reason,  why  she  should  be  taken  to  exclude  a  second 
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Ladt  son  of  Lady  Sondes,  having  become  the  eldest,  and  not  a  second 
'\  ^  son  of  the  Duchess  of  Newcastle,  having  become  the  eldest ;  and 
Pelham.  j  cannot  believe  the  intention  to  have  been,  that  a  lapse  should 
take  place  as  to  the  Duchess's  children,  that  would  not  have 
taken  place  under  the  same  circumstances  as  to  the  children  of 
Lady  Sondes  :  for  instance,  if  the  second  son  had  died,  that  one 
moiety  must  have  lapsed  into  the  residue  as  to  the  Pelhams; 
but  in  the  family  of  Lady  Sondes  the  other  must  under  the 
I  •174  J  words  "younger  children  or  child  "  have  *  taken  the  whole.  The 
intention  was  precisely  the  same.  It  is  said.  Lord  Thomas 
Felham  Clinton,  having  become  the  Earl  of  Lincoln,  must  have 
the  legacy  of  1002.  The  answer  is  satisfactory ;  that  it  is  given 
to  an  individual,  described  so  as  to  exclude  the  possibility  of  any 
other  person  having  the  character.  The  share  of  the  residue  is 
given  to  persons,  who  may  have  the  right,  if  they  retain  that 
character :  not,  if  they  do  not  retain  it ;  as  it  is  not  given  to 
them  under  the  individual  description. 

As  to  the  cases,  I  shall  notice  them  but  shortly;  being 
satisfied,  whatever  is  the  principle  as  to  parents,  or  persons  tn 
loco  parentis,^  there  is  no  room  for  its  application  here:  this 
grandmother  executing  a  purpose,  which  as  to  this  head  of 
doctrine  may  be  stated  to  be  parental,  the  purpose  of  providing 
for  the  younger  branches,  of  other  persons  certainly,  but  in  a 
sense  her  family ;  and  thinking,  that  her  daughters  married  were 
sufficiently  provided  for;  so  as  to  make  it  unnecessary  to 
consider  them  objects  of  her  care.  Lord  John  Felham  Clinton 
therefore  alone  answered  the  description  she  at  the  date  of  her 
will  intended  as  the  description  of  those,  who  were  to  take  at  her 
death :  that  is,  he  was  the  only  younger  child ;  and  to  those  only 
she  meant  to  give  that  fourth.  That  involves  the  point,  that  the 
words  "equally  to  be  divided,'' standing  alone, have  the  same 
meaning  as  with  the  addition,  "  if  more  than  one ;"  which  makes 
no  difference.  The  codicil  does  not  much  affect  me;  for  it  is 
indifferent,  whether  she  made  one,  or  not;  and  no  stress 
can  be  laid  upon  the  circumstance,  that,  when  making  it,  she 
knew,  the  second  son  had  become  Earl  of  Lincoln ;  for  if  her 
meaning  was  to  give  to  those  two,  or  such  as  should  answer 

t  2  Ves.  Sen.  210,  in  Lord  Teynham  v.  Webb, 
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the  description  ''younger  children/'  she  meant  to  confirm  the 
will  in  *aU  respects ;  and  though  she  knew,  Lord  Lincoln  was 
then  dead. 

Next,  as  to  the  limitation  over,  if  Frances  and  Mary  Pelham 
die  without  issue,  there  is  this  specialty;  that  those  persons, 
who  are  to  take,  if  the  younger  children  of  the  Duchess  of  New- 
castle and  Lady  Sondes  do  not  take,  viz.  the  residuary  legatees, 
are  Frances  and  Mary  Pelham,  the  tenants  for  life,  and  the 
persons,  upon  the  failure  of  whose  issue  those  younger  children 
are  to  take.  The  effect  as  to  those  two  shares  is  only  to  give  an 
interest  for  life  in  a  fourth  to  each ;  with  cross  limitations,  if 
either  should  leave  no  issue ;  and,  if  both  should  die  without 
leaving  any  children  or  child,  who  should  attain  the  age  of 
twenty-one,  or  marry,  to  these  younger  children ;  whoever  may 
answer  that  description ;  and  the  gift  to  those  children,  accord- 
ing to  the  principles  of  law,  that  regulate  the  late  cases,  is 
vested  :  the  contingency  being  of  a  species,  that  does  not  prevent 
the  vesting ;  but  may  render  the  interest  in  events  not  beneficial 
in  enjoyment.  With  reference  to  Barnes  v.  Allen y^  and  other 
cases,  those  are  transmissible  interests,  capable  of  being  devested; 
which  would  be  the  subject  of  sale  and  transmission  of  every 
kind.  The  intention  was  not,  that,  if  those  younger  children 
should  happen  to  leave  children,  they  should  not  transmit  to 
their  children;  when  the  effect  would  be  to  give  the  alsolute 
interest  to  Frances  and  Mary,  as  residuary  legatees. 

Upon  the  next  question,  whether  the  distribution  is  to  be  per 
stirpes  or  per  capita^  I  am  not  quite  sure,  that  my  opinion  is  not 
against  the  intention.  If  there  is  a  settled  construction,  founded 
upon  cases  decided,  applying  to  the  terms  used,  it  is  better  to 
adhere  to  that  settled  ^construction,  though  I  may  entertain 
some  doubt,  whether  it  is  according  to  the  intention,  than 
upon  grounds,  on  which  I  cannot  rest  in  every  view  of  the  case, 
to  come  to  a  decision,  having  a  tendency  to  shake  that,  which 
forms  a  rule  of  construction ;  and  which  may  in  practice  have 
been  acted  upon  in  many  cases.  It  is  clear,  that  if  this  had 
been  a  bequest  to  the  younger  children  of  two  persons,  equally  to 
be  divided  between  and  among  them,  the  division  would  be  per 

t  1  Br.  C.  C.  181. 


Lady 
Lincoln 

r. 
Pelham. 

[  •175  ] 
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Lady       capita.     That  rule  has  been  applied  in  many  instances,  upon 
t*.  which  doubts  have  been  strongly  raised ;  for  instance,  a  gift  to  a 

Pelham.  brother  and  the  children  of  a  deceased  brother :  who  without  a 
will  would  take  per  stii-pea :  yet  it  has  been  held,  that,  though 
the  law  would  have  given  it  in  moieties,  that  is  not  the  effect  of 
an  express  bequest.  With  a  strong  disposition  to  think,  a  family 
division  was  meant,  it  strikes  me,  that  the  repetition  of  the 
words  "the  younger  children,"  will  prevent  that  construction. 
If  no  decision  has  established  it,  that  construction  is  very 
difficult ;  for  a  bequest  to  the  younger  children  of  A«  and  to  the 
younger  children  of  B.  means  the  same  exactly  as  a  bequest  to 
the  younger  children  of  A.  and  B.  The  particular  circumstances 
are  very  strong  to  raise  conjecture  and  doubt  as  to  the  intention : 
but  do  they,  by  the  inference  arising  from  them,  overpower  the 
settled  construction  of  the  words?  It  is  said,  the  testatrix 
meant  to  give  a  fourth  to  each  class.  The  proposition,  that  she 
meant  to  give  so  in  all  events,  is  opposed  by  the  fact,  that  if 
Frances  or  Mary  had  children,  they  would  have  taken  half.  It 
is  true,  the  testatrix  may  have  meant  the  children  of  Lady 
Sondes  and  the  Duchess  of  Newcastle  to  take  equally.  It  is 
clear,  as  to  the  manner,  in  which  the  children  were  to  take,  that 
under  the  effect  of  the  will  would  be  different ;  for  the  children 
of  the  Duchess  would  have  taken  the  original  fourth  as  tenants 

I  *177  ]  in  common ;  and  so  would  the  children  of  Lady  Sondes.  *But 
under  the  bequest  of  the  residue  they  would  not  take  in  the  same 
manner ;  for  though  it  is  a  tenancy  in  common  between  the  two 
classes,  yet  the  moieties,  so  taken  as  tenants  in  common,  would 
go  to  the  children  respectively  as  joint  tenants.  A  different 
interest  therefore  would  be  transmitted  in  those  subjects,  taken 
as  tenants  in  common.  But  can  I  necessarily  infer  from  the  in- 
tention with  reference  to  property,  not  subject  to  any  contingency 
whatsoever,  that  must  come  to  them,  when  the  lives  should  be 
spent,  that  the  testatrix  must  have  the  same  intention  as  to 
property  to  come  upon  a  great  variety  of  contingencies,  which 
might  never  take  place.  It  is  not  an  irrational  purpose  to 
impute,  that  she  left  them  to  take  their  chance  as  to  that« 
Whatever  the  actual  intention  may  have  been,  the  legal  effect  is 
a  distribution  per  capita ;  and  I  cannot  safely  draw  an  inference 
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from  the  other  part  of  the  will ;  introducing  distinctions,  tending        Lady 
to  shake  the  settled  doctrine.  '   r. 

Therefore  Lord  John  Pelham  Clinton  is  the  younger  child :  the  I'elham. 
interests  are  vested ;  and  the  distribution  must  be  j)f r  capita. 


PAEIS    V.  PAEIS.t  18W. 


(10  Yesey,  185—190.) 


iN'<w.  27, 


An  extraordinary  division  of  a  sum  of  money  by  the  Bank  of  England  Kldok,  L.C. 
among  the  proprietors  of  Bank  Stock,  beyond  the  usual  diyidend,  con-  r  ^g^  -i 
sidered  as  capital ;  and  therefore  not  the  absolute  property  of  the  tenant 
for  life :  the  Lobd  Chancellor  following,  but  disapproving,  the  former 
decisions:  and  holding  the  circumstances,  that  tiie  division  was  in 
money,  not  stock,  and  that  it  was  to  be  presumed  to  be  profit  arising  in 
the  time  of  the  tenant  for  life,  too  slight  to  form  a  distinction. 

John  Paris  by  his  will,  reciting,  that  by  his  marriage  settle- 
ment he  had  already  provided  for  his  wife  Bebecca,  by  having 
settled  10,000Z.  8  per  cents,  on  her,  made  the  following  disposition 
of  Bank  Stock : 

"  I  leave  her  the  dividend  of  4,O0OZ.  Bank  Stock,  during  her 
life :  the  capital  placed  under  the  same  trustees  as  the  marriage 
settlement  of  10,000/.  3  per  Cents,  after  her  death  both  sums, 
the  10,000Z.  8  per  Cents,  and  4,000Z.  Bank  Stock,  to  be  equally 
divided  and  paid  out  without  reserve  amongst  her  surviving 
daughters;  observing  the  child  or  children  of  any  such,  that 
have  been  married,  but  dead,  to  inherit  the  mother's  share." 

The  testator  died  soon  after  the  date  of  his  will,  before  March, 
1798,  leaving  his  wife  and  five  daughters  surviving. 

In  September,  1804,  the  Bank  of  England  came  to  a  resolution, 
that  a  dividend  should  be  made  of  8Z.  10a.  per  cent,  interest  and 
profits  for  the  half  year,  ending  the  10th  of  October  following. 
On  the  25th  of  the  same  month  another  resolution  was  carried, 
that  the  sum  of  582,120/.,  being  at  the  rate  of  5/.  per  cent,  upon 
the  capital  of  the  bank,  be  divided  among  the  present  pro- 
prietors of  Bank  Stock,  according  to  their  respective  interests. 

t  Baueh  v.  SprouJe  (1887)  12  Ap.  Ca.  383,  56  L.  J.  Ch.  1037,  37  L.  T.  343. 
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Pabis  The  bill  was  filed  by  the  widow  of  the  testator  and  the  trustees 

Pabis.  ^  ^^^  marriage  settlement,  against  his  daughters  and  the  bank, 
praying ;  that  the  plaintiff,  the  widow  of  the  testator,  may  be 
declared  entitled  to  the  sum  of  200L,  the  bonus  under  the  last- 
[  *18C  1  mentioned  ^resolution  of  the  bank,  amounting  to  SL  per  cent,  on 
the  capital  Bank  Stock ;  or,  in  case  the  Court  shall  be  of  opinion 
that  the  said  sum  ought  to  be  secured  upon  the  trusts  of  the  will 
respecting  the  capital,  that  proper  directions  may  be  given  for 
that  purpose ;  and  that  the  interest  and  dividends  may  be  paid 
to  the  plaintiff  Bebecca  Paris  during  her  life. 

Mr.  Romilly  and  Mr.  Steele,  for  the  plaintiff: 

[They  cited  Brander  v.  Brander,\  and  an  unreported  case  of 
Irvine  v.  Houston  in  the  House  of  Lords  in  1802.] 

[  189  ]  Mr.  Piggott,  for  the  defendant,  was  stopped  by  the  Court. 

The  Lord  Chancellor: 

I  confess,  I  do  not  think,  I  can  safely  rest  upon  any  distinction 
between  this  case  and  those^  that  have  been  determined.  I  have 
had  great  difficulty  in  stating  the  principle  that  led  to  them. 
But  in  the  case  from  Scotland  great  inquiry  was  made  as  to  the 
length,  to  which  practice  had  carried  the  decisions  here,  and  at 
the  Bolls ;  and,  as  it  appeared,  that  it  had  gone  to  great  length, 
[  *I90  ]  the  House  of  Lords  did  not  think  it  proper  to  disturb  *that. 
That  decision  having  been  made  by  the  House  of  Lords,  the  only 
ground  of  distinction  in  this  case  is,  1st,  that  there  is  great 
probability,  perhaps  moral  certainty,  that  these  profits  were 
made  during  the  time  of  the  tenant  for  life.  But  that  will  not 
do  ;  for  it  comes  to  this,  that  in  every  case,  in  which  inquiry  can 
determine,  that  the  tenant  for  life  ought  to  have  them,  they 
ought  to  go  according  to  the  result  of  that  inquiry ;  and  that  was 
much  considered  in  the  House  of  Lords.  As  to  the  distinction 
between  stock  and  money,  that  is  too  thin ;  and,  if  the  law  is, 
that,  this  extraordinary  profit,  if  given  in  the  shape  of  stock, 
shall  be  considered  capital,  it  must  be  capital,  if  given  as  money. 
It  would  be  too  dangerous  to  distinguish  this  case  upon  those 

t  4  R  E.  348  (4  Ves.  800). 
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distinctions.    It  is  true,  the  bank  have  it  in  their  power  to  give       Vjkxa 

Mm 

the  bonus  to  the  tenant  for  life,  or  not.  Pabis. 

The  decree  was  pronounced  accordingly ;  directing  the  money 
to  be  laid  out  in  the  3  per  cents.,  and  the  dividends  to  be  paid 
to  the  plaintiff  for  life,  &c. 


LANE   V.  NEWDIGATE.t  i804. 

(10  Veeey,  192—195.)  Kov^  13. 

Order  specificaUy  to  repair  the  banks  of  a  canal,  and  stop-gates,  and    ELpoN,  L.C* 
other  works,  refused.  [  192  ] 

But  the  effect  was  obtained  by  an  order,  to  restrain  impeding  the 
plaiatifF  from  nayigating,  using,  and  enjoying,  by  continuing  to  keep 
the  canals,  banks,  or  works,  out  of  repair,  by  diverting  the  water,  or 
preventing  it  by  the  use  of  locks  from  remaining  in  the  canals,  or  by 
continuing  the  removal  of  a  stop-gate. 

The  plaintiff  was  assignee  of  a  lease,  granted  by  the  defendant, 
for  the  purpose  of  erecting  mills,  and  *other  buildings ;  with  [  •igs  ] 
covenants  for  the  supply  of  water  from  canals  and  reservoirs,  on 
the  defendant's  estates,  reserving  to  the  defendant  the  right  of 
working  and  using  his  then  or  future  collieries,  either  with  regard 
to  the  supply  of  water,  or  other  uses  of  the  collieries,  or  any  locks 
for  the  passage  of  his  boats  or  otherwise:  the  liberties  and 
privileges  granted  being,  as  expressed  in  the  lease,  intended  to 
be  subordinate  to  the  use  and  enjoyment  of  the  colheries :  the 
defendant  to  have  due  regard  to  the  mills,  &c.  and  doing  as  little 
mischief  as  the  nature  of  the  case  would  admit. 

The  bill  prayed,  that  the  defendant  may  be  decreed  so  to  use 
and  manage  the  waters  of  the  canals  as  not  to  injure  the  plaintiff 
in  the  occupation  of  his  manufactory ;  and,  in  particular,  that 
he  may  be  restrained  from  using  the  locks,  and  thereby  drawing 
off  the  waters,  which  would  otherwise  run  to  and  supply  the 
manufactory ;  and  that  he  may  be  decreed  to  restore  the  cut  for 
carrying  the  waste  waters  from  the  Arbury  Canal  to  Kenilworth 
Pool,  and  to  restore  Kenilworth  Stop-gate,  and  the  banks  of  the 
canal  to  their  former  height ;  and  also  to  repair  such  stop-gates, 

t  Starer  v.  O.  W.  B.  Co.,  2  Y.  &      (1869)  L.  B.  9.  Eq.  28,  39  L.  J.  Ch. 
C.  Ch.  48 ;   Wilson  v.  Fumeet  R.  Co.      19,  18  W.  E.  89. 
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LA^'E  bridges,  canals,  and  towing-paths,  as  were  made  previously  to 
Newdigate,  gi^aiiting  the  lease ;  and  that  he  may  be  decreed  to  make  com- 
pensation for  the  injury  sustained  by  their  having  been  suffered 
to  go  out  of  repair ;  and  that  he  may  be  decreed  to  remove  the 
locks,  which  have  been  made  since  the  lease,  and  to  make  com- 
pensation for  the  injury  sustained  by  the  said  locks  having  been 
made  so  near  the  manufactory;  thereby  injuring  the  machinery  ; 
and,  that  he  may  be  decreed  to  pay  the  plaintiff  the  expense  he 
has  been  put  up  to  by  working  the  steam  engine,  to  supply  the 
w^ant  of  water. 

[  194  ]  The  Lord  Chancellor,  upon  the  motion  for  the  injunction, 

expressed  a  diflSiculty,  whether  it  is  according  to  the  practice  of 
the  Court  to  decree  or  order  repairs  to  be  done. 

Mr,  Roinilly,  in  support  of  the  injunction,  said,  the  repairs 
to  be  done  in  this  case  are  in  effect  nothing  more  than  was  done 
in  Robinson  v.  Lord  Byron :  t  viz.  raising  the  dam-heads,  so  that 
the  water  shall  not  escape ;  as  it  will  otherwise. 

The  Lord  Chancellor  : 

So,  as  to  restoring  the  stop-gate,  the  same  difficulty  occurs. 
The  question  is,  whether  the  Court  can  specifically  order  that  to 
be  restored.  I  think  I  can  direct  it  in  terms,  that  will  have  that 
effect.  The  injunction,  I  shall  order,  will  create  the  necessity  of 
restoring  the  stop-gate  ;  and  attention  will  be  had  to  the  manner 
in  which  he  is  to  use  these  locks ;  and  he  will  find  it  difficult,  I 
apprehend,  to  avoid  completely  repairing  these  works. 

j\or.  13.  The  order  pronounced  was,  that  the  defendant,  his  agents,  &c. 

be  restrained  until  farther  order,  from  farther  impeding,  obstruct- 
ing, or  hindering,  the  plaintiff  from  navigating  the  canal  for  the 
necessary  purposes  of  the  mill,  or  from  using  and  enjoying  the 
demised  premises,  and  the  mills  and  buildings  erected  thereon, 
or  the  liberties  and  privileges,  granted  by  the  indenture  of  lease, 
&c.  contrary  to  the  covenant,  by  continuing  to  keep  the  said 
canals,  or  the  banks,  gates,  locks,  or  works,  of  the  same  respec- 

[  ♦193  ]       tively,  out  of  good  repair,  *order  or  condition ;  and  also  from 

t  1  Br.  C.  C.  588. 
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farther  troubling,  molesting,  and  preventing,  the  plaintiff,  con-  Lane 
trary  to  the  covenant,  in  the  use  and  enjoyment  of  the  said  mills  nevdiuatb. 
and  buildings,  or  the  liberty,  privUege  and  power,  of  drawing  for 
the  use  of  the  said  mill  from  the  canals,  &c.  a  sufficient  quantity 
of  water  for  the  use  and  working  of  the  said  mill,  by  diverting, 
draining,  or  drawing  off,  water ;  or  preventing  the  same  by  the 
use  of  any  lock  or  locks,  erected  by  the  defendant,  from  remain- 
ing and  continuing  in  the  said  canals,  or  by  continuing  the 
removal  of  the  stop-gate,  mentioned  in  the  pleadings  in  the 
action,  brought  by  the  plaintiff,  to  have  been  erected ;  and  by 
means  of  which  the  water  could  and  would  have  been  kept  and 
retained  in  the  said  pool  for  the  use  of  the  mill ;  but  nothing  in 
this  order  is  to  extend  to  diminish,  lessen,  hinder,  or  prejudice, 
the  working,  using,  or  enjoying,  by  the  defendant  of  his  present 
and  future  collieries,  either  with  regard  to  the  supply  of  water 
for  his  fire-engine,  or  other  uses  of  the  collieries,  or  of  any  locks 
to  be  erected  for  the  passage  of  his  boats,  or  otherwise :  the 
defendant  having  due  regard  to  the  said  mills,  and  doing  as  little 
damage  thereto,  as  the  nature  of  the  case  will  admit. 


EADCLIFFE    v.  BUCKLEY.f  i804. 

(10  Vosey,  195—204.)  ^^'*^  29, 30. 

Dec,  S. 

Under  a  bequest  to  children  grandcliildren  are  not  entitled,  except  

from  necessity ;  as  if  the  will  would  otherwise  be  inoperative ;  or,  where  '  Court. 

by  other  words,  as  "issue,"  it  clearly  appears,  that  the  word  "chil-  ^*'*"^''^»  ^-'^ 
dren  *'  was  used,  not  in  the  proper,  hut  in  a  more  extensive  sense.  [  1^^  ] 

The  construction  not  altered  upon  the  inference  from  the  testator's 
knowledge  of  the  circumstances  of  the  family. 

James  Buckley  by  his  will,  dated  the  4th  of  April,  1799,  dis- 
posed of  the  residue  of  his  personal  estate  in  the  following 
manner : 

"  All  the  residue  and  remainder  of  my  personal  estate  and       [  i^  ] 
effects  whatsoever  and  wheresoever  I  give  and  bequeath  unto  and 
amongst  all  the  children  lawfully  begotten  of  William  Buckley 
Henry  Buckley  John  Buckley  Thomas  Buckley  and  Ann  the  wife 
of  Hugh  Shaw  my  late  brothers  and  sister  deceased  to  be  equally 

f  Inre  Smith  (1887)  33  Ch.  D.  558,  56  L.  J.  Ch.  771,  56  L.  T.  878, 
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BasclIffe    divided  amongst  them  in  their  respective  parents'  stead  per 

mm 

Buckley,     stirpes  and  not  per  capita  share  and  share  alike  if  more  than  one 
and  if  bat  one  then  I  give  the  same  wholly  to  that  one." 

All  the  brothers  and  the  sister  of  the  testator  were  dead,  when 
the  will  was  made ;  at  which  time  there  was  issue  of  William 
Buckley  three  children  living,  and  several  grand-children  by  four 
deceased  children :  the  other  brothers  also  left  children  and 
grand-children  by  deceased  children.  Ann  Shaw  had  several 
children ;  who  were  all  dead  at  the  time  of  making  the  will ; 
three  of  them  leaving  several  children. 

The  bill  was  filed  by  the  surviving  children  of  William 
Buckley ;  insisting,  that  the  residue  was  to  be  divided  among 
such  of  the  children  of  the  brothers  and  sister  of  the  testator  as 
were  living  at  the  time  of  making  the  will  exclusively. 

The  answers  insisted,  that  the  grand-children,  and  the  children 
of  one  of  the  grand-children  of  Ann  Shaw,  who  were  living  at  the 
death  of  the  testator,  and  whose  parents  were  respectively  dead 
before  the  will  was  made,  were  entitled ;  especially  as  the  testator 
knew  the  state  of  the  family,  that  there  had  been  several  children 
of  his  sister ;  and  that  all  of  them  were  dead,  before  the  will  was 
made ;  and  several  of  them  had  left  children,  living  at  the  date 
of  the  will. 
[  197  ]  Evidence  was  produced  on  both  sides,  as  to  the  testator's 

knowledge  of  the  state  of  the  family  and  his  intention. 

Mr.  RomiUy,  Mr,  Christian^  and  Mr,  Healdy  for  the  plaintiffs ; 
Mr.  HaU,  for  defendants  in  the  same  interest.    *    *    * 

[  198  ]  Mr.  William  Agar^  Mr.  Wingfieldy  and  Mr.  Waimvright^  for 

grand-children  and  great  grand-children : 

*  *  To  make  this  will  consistent,  the  testator  must  be  taken 
to  have  meant  legal  descendants.  If  he  knew,  Mrs.  Shaw  had 
no  children  living,  meaning  children,  it  was  nugatory  to  insert 
her  name.  If  her  grand-children  are  entitled,  as  they  are  upon 
Crooke  v.  Brookeing,^  the  grand-children  of  the  deceased  brothers 
must  also  take.  There  are  cases,  where,  the  testator  not  meaning 
to  confine  the  bequest  to  children,  which  appeared  from  the  word 

t  2  Tern.  lOG. 
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issue,"  grand-children  have  taken ;  and  it  was  not  considered    Radcuffb 


V, 


an  objection,  that  both  children  and  grand-children  must  take :  buoklet. 
Wythe  v.  Blackman ;  f  and  upon  the  authority  of  that  case  Oale 
V.  BennettX  was  decided.  According  to  Wylde's  case  §  the  descrip- 
tion '' children"  is  co-extensive  with  ''issue/'  to  effectuate  the 
intention.  *  *  In  a  case  in  the  Court  of  Exchequer,  cited  in  [  199  ] 
Thomas  v.  Thomas  \\  it  was  held,  that  a  great  nephew  would  take 
by  a  devise  to  a  nephew. 

Mr.  RomiUy,  in  reply  : 

The  extended  construction  is  used  only  in  cases  of  necessity ; 
and  there  is  no  instance,  that  the  word  ''children"  has  been 
taken  to  mean  both  children  and  grand-children.  Wythe  v. 
Blackman,  and  Gale  v.  Bennett,  turned  upon  the  gift  over,  in 
case  there  should  be  no  issue;  extending  the  word  "chil- 
dren."    *    *    * 

The  Master  of  the  Bolls: 

In  this  case  the  residue  is  given  to  the  children  of  four  brothers  Bee,  3. 
and  a  sister  of  the  testator :  whom  he  states  to  be  deceased.  [~2oo  ] 
The  clause,  containing  the  residuary  bequest,  is  not  very  clearly 
expressed ;  and  it  might  be  difficult  to  put  a  distinct  and  deter- 
minate meaning  upon  each  word.  But  it  seems  to  me,  the 
residue  is  so  given,  that  no  part  would  lapse,  if  any  of  the 
children  of  any  of  the  five  were  in  being  at  the  death  of  the 
testator ;  for  it  is  not  divided  into  fifths,  and  a  distinct  fifth  given 
to  each  family;  neither  are  all  the  children  made  tenants  in 
common  with  each  other  of  the  whole  residue :  but  the  whole 
residue  is  given  to  all  the  children,  as  a  general  class  or  body ; 
and  then  a  mode  is  prescribed,  in  which  the  division  of  that 
residue  afterwards  is  to  be  made  among  them.  For  that  purpose 
they  are  to  be  thrown  into  families ;  for  that  is  the  reason  of 
their  taking  in  their  parents'  stead  per  stirpes  and  not  per  capita; 
and  each  set  is  to  have  an  equal  share  of  the  residue.    The  four 

t  1  Vee.  Sen.  196  ;    Amb.  555.  t  Amb.  681. 

Wythe  v.  Thurlston,  stated  from  the  §  6  Go.  16. 

Begister's  book  in  Davenport  v.  Han-  \\  3  B.  R.  306,  311  (6  T.  B.  671) 
hury,  3  B.  B.  91  (3  Ves.  257). 
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Badolivfe  brothers  having  left  children,  it  is  contended,  that  the  residue  is 
BucKLBY.  divisible  into  four  parts.  Mrs.  Shaw  has  left  no  children,  but 
has  left  grand-children  and  great  grand-children;  and  they 
contend,  that  under  the  circumstances  they  are  entitled  to  be 
considered  as  a  fifth  set  for  the  purpose  of  the  distribution; 
insisting,  that  for  the  purposes  of  this  will  they  are  to  be  con- 
sidered as  children.  Another  claim  is  made,  upon  the  sup- 
position, that  the  grand-children  and  great  grand-children  of 
Mrs.  Shaw  succeed,  by  the  grand-children  of  the  brothers ;  who 
contend,  that  they  upon  the  same  principle,  upon  which  her 
[  *20i  ]  grand-children  and  *great  grand-children  claim,  are  entitled 
likewise  along  with  the  children  of  the  brothers,  so  as  to  increase 
the  number  of  each  set  and  class. 

It  was  not  contended,  that  the  description  "  children,"  ordi- 
narily and  properly  speaking,  comprehends  grand-children.  It 
was  decided  in  the  case  referred  to,  Crooke  v.  Brookeing^  that  if 
there  were  children,  grand-children  could  not  take  with  them  a 
legacy,  given  to  children.  The  decision  of  the  Lords  Com- 
missioners in  that  case  was  approved  by  Lord  Nobthington  in 
Hussey  v.  DiUon  ;t  and  was  not  disputed  by  Lord  Hardwickb  in 
Wythe  V.  Blackman;  and  Lord  Alvanlby's  declaration,  that 
"children"  may  mean  grand-children,  where  there  can  be  no 
other  construction,  but  not  otherwise,  is  consistent  with,  and 
founded  upon,  that  case.  There  are  two  cases,  in  which  that 
word  has  received  another  construction:  1st,  the  case  of 
necessity ;  where  the  will  would  remain  inoperative,  unless  the 
sense  is  extended:  next,  where  testator  has  clearly  shewn  by 
other  words,  that  he  does  not  use  the  word  "  children "  in  the 
proper  sense,  but  means  it  in  a  more  extensive  signification. 
Beferable  to  the  first  head  is  Wylde's  case ;  where  upon  a  devise 
to  a  man  and  his  children  it  was  held,  that,  if  there  were  no 
children  at  the  time,  the  father  would  take  an  estate-tail ;  and 
"  children  "  would  mean  issue ;  for  it  was  evident,  something  was 
intended  for  children :  but  none  being  in  esse,  they  could  take 
nothing  except  through  the  father;  and  he  could  transmit  to 
them  nothing,  unless  he  had  an  estate  of  inheritance.  It  was 
necessary  therefore  to  construe  the  word  "  children  "  issue,  on 

t  Amb.  603. 
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account  of  the  general,  apparent,  intention.    The  other  case  of    Radcuffb 
exception  is,  where  the  testator  has  indifferently  used  the  words     buokley. 
'*  issue  "  and  "  children ; "  shewing,  he  *meant  to  use  "  children  "       [  •20«  1 
in    the    same  sense  as  ''issue;"  as  in  Wythe  v.  Blackman, 
and  Gale  v.  Bennett.    It  was  not  in  any  of  those  cases  deter- 
mined, that    by  a  mere  bequest    to   ''children"  the  grand- 
children are  to  be  let  in :    but  it  was  clearly  shewn,  that  he 
meant  issue. 

In  this  case  it  was  not  contended,  that  Mrs.  Shaw's  grand- 
children can  claim  under  the  latter  class  of  cases ;  viz.  in  conse- 
quence of  any  explanatory  words,  shewing,  he  meant  "  children  " 
in  a  more  extensive  sense ;  for  there  is  not  a  word  explanatory  of 
his  meaning ;  as  "  issue."  No  general  words  of  any  sort  are  in- 
serted. Then  the  claim  rests  on  those  cases,  which  say,  that 
construction  may  be  put  upon  those  words,  where  it  is  necessary, 
and,  where  the  bequest  would  fail,  unless  that  construction  is 
made.  That  construction  is  said  to  be  necessary  with  reference 
to  Mrs.  Shaw's  grand-children ;  as  she  did  not  leave  any  chil- 
dren ;  and  it  is  said,  the  testator  knowing  that  his  intention 
with  regard  to  her  family  must  wholly  fail,  unless  "  children  "  is 
construed  "grand-children;"  so  far  at  least,  as  respects  her 
family ;  and  I  doubted  at  first,  whether  it  was  not  possible  to 
construe  the  vord  "  children  "  properly  in  those  instances,  where 
there  are  children,  but  to  mean  grand-children,  where  there  are 
no  children :  so  as  to  confine  it  to  the  children  of  the  brothers, 
letting  in  the  grand-children  and  the  great  grand-children  of 
Mrs.  Shaw.  But  upon  consideration  I  think  it  impossible  to 
make  that  construction.  That  word  is  used  but  once  in  the  will ; 
and  I  do  not  see,  how  the  same  word,  in  the  same  place,  is  to 
have  two  different  meanings,  both  exclusive  and  inclusive  of 
grand-children ;  for,  in  whatever  sense  he  used  it  as  to  one  set  of 
children,  he  meant  to  use  it  in  the  same  sense  as  to  all.  If  he 
thought  the  word  "  children  "  suflSiciently  comprehensive  to  let  in 
all  ^descendants  of  Mrs.  Shaw,  he  must  have  thought  it  compre-  [  *^^3 1 
hensive  enough  to  let  in  the  descendants  of  all;  and  it  was 
taken  for  granted  in  the  three  cases  I  have  mentioned,  that,  if 
any  grand-children  were  let  in,  all  must  be  let  in.  If  therefore, 
in  compUance  with  the  supposed  intention  in  favour  of  Mrs. 
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lUixnciFFE  Shaw's  grand-children,  I  put  the  more  extensive  construction 
Buckley,  upon  that  word,  it  is  necessary,  that  I  should  put  the  same  con- 
struction  upon  it  in  all  the  other  instances.  The  Court  ought  to 
endeavour  to  impute  some  meaning  to  every  word,  and  to  give 
some  effect,  if  possible,  to  every  part  of  the  will ;  but  with  this, 
limitation ;  provided  it  can  be  done  consistently  with  the  general 
intention,  and  without  violating  any  other  provision  of  the  will. 
Here,  to  give  some  effect  to  one  part,  I  must  in  four  instances 
give  it  an  effect,  which  I  am  bound  to  say,  it  ought  not  to  have, 
and  which  I  do  not  clearly  see  the  testator  intended  in  those 
four  instances  it  should  have.  In  that  difficulty  therefore  the 
Court  ought  to  abide  by  the  proper  construction;  and  if  the 
proper  construction  is  exclusive  of  grand-children,  upon  what 
authority,  for  the  purpose  of  answering  the  supposed  intention  in 
one  case,  am  I  to  disappoint  what  I  am  bound  by  the  authorities 
to  say  was  the  intention  in  four  ?  I  cannot  therefore  give  effect 
to  the  whole  consistently  with  the  limitation  I  laid  down,  that 
every  part  of  the  will,  if  possible,  is  to  have  effect. 

It  is  said,  the  testator  knew,  there  were  no  children  of  Mrs. 
Shaw.  That  alone  is  not  sufficient  to  alter  the  construction  the 
words  properly  bear.  In  Godfrey  v.  Davis^  Lord  Alvanlby's 
opinion  was,  that  he  could  not,  in  order  to  comply  with  the  in- 
tention, to  be  inferred  from  the  testator's  knowledge  of  the 
circumstances,  alter  the  proper  construction.  In  that  case  Lord 
[  *204  ]  Alvanley,  if  *he  had  so  done,  would  not  have  interfered  with 
any  other  part  of  the  will.  But  here,  if  I  alter  the  construction 
out  of  deference  to  the  supposed  intention  in  favour  of  the  grand- 
children of  Mrs.  Shaw,  I  must  affect  another  part,  as  to  which 
there  is  no  such  indication  of  intention.  It  is  a  sufficient 
ground  for  adhering  to  the  proper  construction  of  the  word,  that 
I  do  not  see  a  clear  intention  of  departing  from  it.  Where  I 
am  to  depart  from  it,  I  ought  to  be  perfectly  sure  I  am  exe- 
cuting the  intention :  not  only  as  to  the  family  of  Mrs.  Shaw, 
but  as  to  all  the  objects  of  the  testator's  bounty;  and  if  he 
uses  words,  that  cannot  have  effect  as  to  all  the  objects  with 
any  security,  it  fails  through  his  own  fault  in  not  clearly 
explaining  his  meaning. 

t  5  E.  E,  204  (6  Ves.  43). 
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The  children  ot  the  four  brothers  therefore  are  entitled,  to  the  Badclxfps 

exclusion  of  all  the  grand-children  of  the  brothers  and  the  grand-  bucklky. 
children  and  great  grand-children  of  Mrs.  Shaw. 


BLACKBUENE,   Ex  parte.  im. 

(10  Vesey,  204—208.)  '^^ 

If  a  bill  taken  for  an  antecedent  debt  without  indorsement,  proves    K^^^^»  ^•^• 
TmuI,  the  antecedent  debt  may  be  resorted  to :  but,  if  the  bill  is  dis-        [  204  ] 
counted  without  indorsement,  and  there  was  no  antecedent  debt,  it  is 
evidence  of  a  purchase ;  and  there  is  no  demand. 

George  and  Henry  Brown  of  Liverpool,  being  indebted  to  the 
petitioner  to  the  amount  of  3,0002.  for  goods  sold  and  delivered, 
under  an  agreement  for  payment  by  bills  at  three  months  after 
date,  gave  him  a  check  upon  their  bankers  Caldwell  &  Co.  of 
Liverpool,  who  drew  upon  their  correspondents  in  London, 
Barton,  Forbes,  and  Gregory,  a  bill  for  the  amount  at  three 
months  after  date,  to  the  order  of  the  petitioner.  The  bill  was 
*accepted :  but  before  it  became  due,  commissions  of  bank-  [  ^205  ] 
ruptcy  issued  against  the  acceptors,  the  drawers,  and  the 
Browns.  The  petitioner  proved  his  debt,  and  received  dividends 
under  the  commissions  against  the  acceptors  and  the  drawers. 
Afterwards  he  offered  to  prove  a  debt  of  3,000i.  for  goods  sold 
and  delivered  under  the  commission  against  the  Browns ;  ex- 
hibiting the  bill  as  a  security  for  that  debt ;  but,  the  bill  not 
being  indorsed  by  the  Browns,  the  Commissioners  refused  to 
admit  his  proof,  unless  he  would  account  for  the  dividends, 
received  by  him  from  the  estates  of  the  drawers  and  acceptors, 
and  assign  the  future  dividends,  in  respect  of  the  bill.  The 
petition  therefore  was  presented;  praying,  that  the  petitioner 
may  be  at  liberty  to  prove  his  said  debt  of  3,0002.  against  the 
estate  of  the  Browns,  without  delivering  up  the  bill,  or  making 
over  the  dividends ;  and  that  he  may  receive  a  dividend  upon 
such  sum  as  shall  not  be  satisfied  out  of  the  estates  of  the 
acceptors  and  drawers. 

Mr.  RomiUy,  in   support  of  the  petition,  cited  Ex  parte 
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Black.      Dixon,\  before  Lord  Thurlow;  Ex  parte  Thomas,^  and  Ex  parte 
Kx  parte.     Myer8,\  before  Lord  Bosslyn,  in  these  bankruptcies. 

Mr.  Richards  and  Mr.  Cooke,  for  the  assignees : 

The  last  decision  upon  this  point,  Ex  parte  Rathbone,\  before 
Lord  Bosslyn,  in  these  bankruptcies,  is  in  favour  of  the  assignees* 
First,  the  petitioner  is  bound  to  have  this  bill  considered  as. 
payment;  and  cannot  consider  it  as  a  security:  Clark  v» 
Mundal:l  The  Bank  of  England  v.  Neivman;^  Ex  parte 
Taylor,  Aug.  7,  1795 ;  in  which  it  was  held,  that,  if  a  bill  is- 
E  *^^  ]  taken  for  goods,  *and  is  not  indorsed,  it  is  payment.  That 
decision  certainly  was  doubted  by  your  Lordship  and  the 
Solicitor 'General.  But  the  principle  is,  that  he  takes  the  bill^ 
meaning  to  abide  by  it ;  and  cannot  resort  back  to  the  other 
remedy.  This  is  the  precise  case  put  by  Lord  Holt  in  Clark  v» 
Mundal.    There  was  no  contract  for  security. 

But,  2ndly,  if  the  petitioner  is  not  bound  to  take  the  bill  aa 
payment,  he  must  rescind  the  transaction  altogether;  and 
deliver  up  the  bill ;  according  to  the  opinion  of  Lord  Eenyon  in 
Puckfordw.  Maxwell,\\  that,  if  a  bill  turns  out  bad,  the  holder 
may,  if  he  thinks  fit,  consider  it  as  a  nullity.  But  he  cannot,  aa 
attempted  here,  consider  it  as  a  security.  Not  taking  it  as  pay- 
ment he  is  bound  to  return  it. 

Mr.  Rondlly,  in  reply : 

Lord  Kenton  means  a  bill  certain;  not,  in  the  abstract. 
This  agreement  is  for  payment  by  bills  at  three  months ;  which 
must  be  understood  good  bills. 

The  Lobd  Chancellor: 

I  take  it  to  be  now  clearly  settled,  that,  if  there  is  an  ante- 
cedent debt,  and  a  bill  is  taken,  without  taking  an  indorsement, 
which  bill  turns  out  to  be  bad,  the  demand  for  the  antecedent 
debt  may  be  resorted  to.  It  has  been  held,  that  if  there  is  no 
antecedent,  and  A.  carries  a  bill  to  B.  to  be  discounted,  and  B. 
does  not  take  A.'s  name  upon  the  bill,  if  it  is  dishonoured,  there 

t  No  reference  in  Vesey.  §  1  Ld.  Baym.  442, 

t  1  Salk.  124.  II  6  T.  B.  52. 
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is  no  demand;  for  there  was  no  relation  between  the  parties,  Blaox- 
except  that  transaction ;  and  the  circumstance  of  not  taking  the  ^^  p^^te. 
name  upon  the  bill  is  evidence  *of  a  purchase  of  the  bill.  In  a  r  «207 1 
Bale  of  goods  the  law  implies  a  contract,  that  those  goods  shall 
be  paid  for.  It  is  competent  to  the  party  to  agree,  that  the  pay- 
ment shall  be  by  a  particular  bill.  In  this  instance  it  would  be 
extremely  difficult  to  persuade  a  jury,  under  the  direction  of  a 
Judge,  to  say,  an  agreement  to  pay  by  bills  was  satisfied  by 
giving  bills,  whether  good,  or  bad.  The  bills  were  only  a  mode 
of  paying  the  debt  of  8,000Z.  If  they  are  not  paid,  the  original 
debt,  arising  out  of  the  contract  for  goods  sold  and  delivered, 
remains.  It  is  clear,  the  creditor,  still  holding  the  bills,  cannot 
resort  to  that  original  contract.  In  general  cases,  where  the  bill 
is  not  paid,  if  there  is  no  bankruptcy,  the  creditor  must  come 
immediately  upon  the  bill  dishonoured;  saying,  he  cannot 
procure  payment ;  and  desiring  to  have  payment ;  and  then  he 
might  maintain  an  action  for  goods  sold  and  delivered.  There 
may  be  cases,  in  which  he  may  have  received  part  of  the  money, 
without  involving  the  difficulty  from  giving  time  as  to  the  rest  of 
it ;  as,  if  part  was  paid  before  it  was  due ;  in  that  case,  if  no 
time  was  given  for  payment  of  the  residue,  an  action  for  goods 
sold  and  delivered  would  lie  for  the  residue. 

As  to  the  cases  in  bankruptcy,  there  are  considerable  diffi- 
culties attending  all  the  transactions  in  such  a  case  as  this. 
There  must  be  some  mistake  in  Lord  Bosslyn's  order.  Ex  parte 
Myers ;  for  to  the  extent,  in  which  his  debt  was  paid,  he  could 
not  possibly  prove ;  but  only  for  the  remainder.  On  the  other 
hand,  if  you  are  to  go  under  the  commission  against  the  man, 
who  bought  the  goods,  and  draw  out  20^;.  in  the  pound,  and  if 
by  so  doing  you  bring  the  others  upon  the  bankrupt,  it  is  hard : 
but,  though  hard,  it  may  not  be  unjust.  Lord  Thurlow  thought 
it  also  unjust.  The  order  in  Ex  parte  Dixon  was  upon  this 
principle ;  that,  if  the  holder  made  as  *much  of  the  bill,  as  he  [  *208  ] 
could,  it  was  not  competent  to  the  vendee  to  say,  there  should 
not  be  proof  under  his  bankruptcy  for  the  residue  of  the  money. 
His  Lordship  allowed  a  claim  upon  the  whole,  not  for  the 
purpose  of  receiving  a  dividend  upon  the  whole,  but  to  receive 
such  sum  as  should  be  unpaid  under  the  other  commission; 
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Black-  allowing  it  to  .be  considered  as  a  nullity,  bo  far  as  it  was  a 
Ex  parte,  nullity,  and  proof  for  the  residue.  The  ground,  upon  which  the 
petition  in  Ex  parte  Rathbone  was  dismissed,  must  have  been, 
that  the  bill  was  received  in  discharge  and  satisfaction  of  the 
price,  in  this  sense,  that  it  was  to  be  the  payment,  and  the  only 
mode  of  payment. 

My  opinion  is,  that  in  this  transaction  it  was  not  an  essential 
part  of  the  contract,  that  he,  who  received  the  bills,  should  never 
have  a  demand  for  goods  sold  and  delivered,  if  the  bills  were  not 
paid.  If  this  case  does  not  fall  within  Ex  paj-te  Rathbone,  I 
understand  Lord  Thurlow's  order  to  be  one,  that  ultimately  did 
not  permit  proof  beyond  what  remained  unpaid ;  though  in  the 
form  the  claim  was  for  the  whole.  Lord  Thurlow'b  order,  so 
understood,  appears  to  me  the  best. 

Therefore  let  a  claim  be  made,  and  the  dividends  reserved,  for 
the  whole :  not  to  be  paid,  until  it  is  seen,  what  shall  be  paid 
under  the  other  commissions:  then  let  the  proof  be  for  the 
difference  between  what  is  so  paid  and  20a.  in  the  pound ;  the 
dividends  to  be  paid  upon  that  residue. 
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MAUNDEELL    v.   MAlINDEELL.t  vlftV 

(10  Vesey,  246-272.)  Ig^- 

[The  statement  is  from  the  report  at  the  Bolls,  7  Vesey,  567—571.]  ^^'  27. 

A  purchaser,  to  avail  himself  of  an  outstanding  term  against  dower,    Kldok,  L.C. 
must  have  procured  an  assignment,  or  at  least  a  declaration  of  trust ;  or        [  246  ] 
have  got  possession  of  the  deed  creating  the  term.    A  general  power  of 
appointment  over  the  whole  estate  may  subsist  in  the  same  person,  who 
has  the  fee-simple. 

The  execution  of  a  power  of  appointment  operates  by  way  of  limita- 
tion of  a  use  under  and  by  the  effect  of  the  instrument  reserving  the 
power :  the  fee  vesting  in  the  mean  time. 

Not  necessary  to  recite  an  intention  to  execute  a  power,  if  the  act 
can  be  done  only  by  that  authority. 

But  where  the  act  purports  to  pass  the  interest,  it  shall  be  considered 
so  intended,  and  not  to  exercise  an  authority. 

Bule  between  mcumbraucers,  that  a  subsequent  incumbrancer,  with- 
out notice,  and  having  as  good  a  right,  getting  in  the  legal  estate,  by 
assignment  of  a  term,  or  possessing  himself  of  the  deed  creating  it,  is 
protected. 

Distinction  between  the  cases  of  dower  and  a  mesne  incumbrance  as 
to  the  effect  of  notice;  preventing  the  preference  by  getting  in  the 
legal  estate  in  the  latter  case ;  not  in  the  former. 

This  cause  came  before  the  Lord  Chancellor  upon  a  petition 
of  re-hearing,  complaining  of  the  order,  pronounced  by  the 
Master  of  the  Bolls,  sitting  for  the  Lord  Chancellor,  allowing 
the  exception,  taken  by  the  plaintiff  to  the  Master's  Report 
[made  in  answer  to  an  enquiry  as  to  the  plaintiff's  right  to 
dower.  The  report  (as  set  forth  in  7  Vesey,  pp.  567  to  571), 
stated  indentures  of  lease  and  release  dated  the  18th  and  19th 
of  May,  1756] ,  being  the  marriage  *settlement  of  Thomas  and  C*^  ^^  ^'^  1 
Thomasin  Maundrell ;  under  which  their  eldest  son  Robert 
Maundrell  being  tenant  in  tail  male  of  the  settled  estates  in 
the  county  of  Wilts,  subject  to  a  term  in  trust  for  raising 
portions,  suffered  a  recovery  to  the  use  of  his  father  for  life ; 
remainder  to  the  use  of  himself,  his  heirs  and  assigns,  subject  to 
the  term. 

By  deed  poll,  dated  the  1st  of  January,  1790,  Thomas  Maun- 

t  Taylor  v.  BusaeU,  '91,  1  Ch  8,  affirmed  (1892)  A.  C.  244,  59  L.  J.  Oh. 
756,  62  L.  T.  922. 
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Maundbell  ^rell  the  father  directed  the  trustee  to  raise  the  portions ;  and  by 
Matodbell.  another  deed,  dated  the  25th  of  March,  1790,  he  surrendered  the 
estates  to  his  son,  his  heirs,  &c. ;  and  Kobert  Maundrell  cove- 
nanted to  pay  the  portions  to  the  other  children. 

By  indentures  of  lease  and  release,  dated  the  80th  and  Slst  of 
March,  1791,  Bobert  Maundrell  conveyed  the  settled  estates 
among  others  to  James  Bead  and  Thomas  Marsh  Hughes,  their 
heirs  and  assigns,  to  the  use  of  such  person  and  persons,  and  for 
such  estate  and  estates,  and  for  any  term  and  terms  of  years, 
and  chargeable  with  any  sum  or  sums  of  money,  and  upon  such 
trusts  and  for  such  purposes,  and  subject  to  such  powers  of 
revocation  or  declaration  of  uses,  and  such  provisoes  and  agree- 
ments, and  in  such  other  manner  and  form,  as  Bobert  Maundrell 
[  'ses  ]  during  his  life  should  by  deed  or  will  *appoint ;  and  in  default 
thereof  to  the  use  of  Bobert  Maundrell  for  life ;  and  from  and 
after  his  decease  to  the  use  of  the  right  heirs  of  Bobert 
Maundrell. 

By  articles,  before  and  in  contemplation  of  the  marriage 
between  Bobert  Maundrell  and  the  plaintiff  Sarah  Maundrell, 
dated  the  15th  of  April,  1791,  Bobert  Maundrell  covenanted  to 
pay  to  trustees  within  six  months  after  the  marriage  2,000^. ; 
upon  trust  to  pay  the  interest  thereof  after  his  death  to  Sarah 
Maundrell  for  her  life;  and  after  her  death  in  trust  for  her 
children :  but  there  was  not  any  clause  expressly  or  by  legal 
inference  excluding  her  from  dower.  The  marriage  took  place 
on  the  18th  of  April,  1791. 

By  indentures  of  lease  and  release,  dated  the  19th  and  20th  of 
February,  1795,  reciting  the  settlement  and  other  deeds  before 
mentioned,  and  that  Bobert  Maundrell  was  seised  in  fee  of  estates 
in  the  county  of  Wilts,  not  comprised  in  the  settlement,  Bobert 
Maundrell  in  consideration  of  7,545{.  18«.  paid,  and  of  the  cove- 
nant of  Henry  Maundrell  for  the  payment  of  4,000i.,  2,000i.,  and 
2,0002.,  conveyed  the  settled  and  unsettled  estates  in  the  county 
of  Wilts  to  Henry  Maundrell  and  William  James  Wray,  their 
heirs  and  assigns,  to  the  use  of  trustees  for  4,000  years ;  upon 
trust  to  raise  4,0002.  for  portions  under  the  trusts  of  a  term  of 
500  years,  also  the  sum  of  2,000Z.  and  interest,  due  to  John 
Tyler  upon  a  mortgage  to  him  by  Bobert  Maundrell,  dated  the 
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Ist  of  January,  1791,  for  a  term  of  2,000  years,  and  the  2,000Z.  Maundbeli. 

under    the    marriage    settlement  of    Bobert    Maundrell ;    and  maukdrblu 

subject  thereto  to  the  use  of  Henry  Maundrell  and  Wray,  and 

the  heirs  and  assigns  of  Wray  for  ever ;   in  trust  as  to  the 

estate  of  Wray  for  Henry  Maundrell,  his  heirs  and  assigns  for 

ever. 

Henry  Maundrell  entered  under  this  conveyance.  [  S69  ] 

The  Master  stated,  that  it  appearing  to  him,  that  the  term  of 
2,000  years  created  by  the  deeds  of  January,  1791,  for  securing 
2,000Z.  and  interest  to  Tyler  is  now  outstanding  and  unsatisfied, 
and  that  Henry  Maundrell  is  a  fair  purchaser  for  valuable  con- 
sideration, he  was  of  opinion,  that  the  plaintiff  as  against  him  is 
not  entitled  to  dower  either  at  law  or  in  equity. 

As  to  the  other  estates  comprised  in  the  settlement  of  1756, 
wherein  Bobert  Maundrell  was  entitled  to  an  absolute  estate  in 
fee-simple,  (subject  to  the  mortgages  and  incumbrances  after 
mentioned)  the  Report  stated,  that  by  an  indenture,  dated  the 
7th  of  January,  1758,  and  a  fine  levied  by  Thomas  Maundrell 
and  Thomasin,  his  wife,  tenant  in  tail,  the  estate  was  limited  to 
such  uses  as  they  should  jointly  by  deed  appoint ;  and,  in  default 
of  such  appointment,  to  the  use  of  Thomas  Maundrell  for  life ; 
remainder  to  the  use  of  Thomasin  for  life ;  remainder  to  the  use 
of  such  person  as  she  should  by  deed  or  will  appoint ;  and  for 
want  of  appointment,  to  her  right  heirs  for  ever ;  and  by  inden- 
tures, dated  the  22nd  of  August,  1758,  in  consideration  of  2,700Z. 
they  appointed  and  demised  to  Abraham  Foore  for  1,0Q0  years, 
subject  to  redemption.  That  sum  was  afterwards  paid  off;  and 
by  indentures,  dated  the  24th  of  April,  1760,  part  of  the  land^ 
comprised  in  the  mortgage  was  assigned  to  William  Buddie  for 
the  remainder  of  the  term,  subject  to  redemption  on  payment  of 
SOOZ. ;  and  by  a  deed,  dated  the  25th  of  April,  1760,  the  residue 
of  the  lands  was  assigned  to  John  Gaby,  his  executors,  &c.  for 
the  remainder  of  the  term  ;  in  trust  for  the  use  of  such  person 
and  persons  as  Thomas  and  Thomasin  Maundrell  should  during 
their  joint  lives  by  deed  appoint ;  and  in  default  thereof  to  the 
use  of  Thomas  Maundrell  for  so  many  years  of  the  term  as  he 
should  live ;  with  remainder  in  trust  for  the  use  of  *  Thomasin  C  '^to  ] 
Maundrell  for  so  many  years  of  the  term  as  should  run  out  in 
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Maundbell  her  life ;  and  after  the  death  of  the  survivor  in  trust  for  such 
Maundbbll.  person  as  Thomasin  should  by  deed  or  will  appoint ;  in  default 
thereof  to  the  use  of  the  person  or  persons,  to  whom  the  inheri- 
tance should  belong,  and  his,  her,  and  their,  heirs ;  to  the  intent, 
that  the  remainder  of  the  same  should  attend  the  inheritance  of 
the  said  premises. 

By  indentures  of  lease  and  release,  dated  the  18th  and  14th  of 
October,  1760,  Thomas  and  Thomasin  MaundreU  in  considera- 
tion of  1,000Z.  conveyed  great  part  of  the  lands,  comprised  in  the 
deed  of  the  26th  of  April,  1760,  to  Seymour  Wroughton,  his 
heirs  and  assigns,  subject  to  redemption  on  payment  of  1,000Z. 
and  interest ;  and  upon  the  14th  of  October,  1760,  the  residue  of 
the  1,000  years  term,  vested  in  Gaby  as  to  the  same  premises, 
was  assigned  to  William  Salmon  in  trust  for  Wroughton  for  the 
better  securing  the  said  1,000Z.  and  interest.  By  indentures, 
dated  the  6th  of  August,  1777,  the  representatives  of  Euddle 
assigned  the  hereditaments,  comprised  in  the  deed  of  the  24th  of 
April,  1760,  to  Wroughton  for  the  residue  of  the  term  of  1,000 
years,  as  a  farther  security  for  2,000{.  and  interest  then  due  to 
him. 

The  report  farther  stated,  that  the  last  mentioned  heredita- 
ments were  comprised  in  the  first-mentioned  settlement.  Robert 
MaundreU  paid  Wroughton  2,000Z.  and  interest :  but  no  con- 
veyance or  assignment  of  the  estates  vested  in  him  was  made  at 
the  time  of  such  payment.  By  indentures,  dated  the  30th  and 
81st  of  May,  1798,  in  consideration  of  the  principal  and  interest 
paid  to  Wroughton  in  his  life  and  of  5s.  to  Lord  Wenman,  his 
heir  at  law.  Lord  W^enman  released,  and  Thomas  MaundreU  in 
consideration  of  natural  love  and  affection  granted,  ratified,  and 
conveyed,  to  Bobert  MaundreU  all  the  premises  comprised  in  the 
[  *57i  ]  indentures  of  the  18th  and  *14th  of  October,  1760 ;  to  hold  unto 
and  to  the  use  of  Bobert  MaundreU,  his  heirs  and  assigns.  By 
the  said  deed  of  the  81st  of  May,  1798,  the  personal  representa- 
tive of  Wroughton  assigned  the  hereditaments,  comprised  in  the 
deed  of  the  24th  of  AprU,  1760,  to  WilUam  Hughes  for  the  resi- 
due of  the  said  term,  in  trust  for  Bobert  MaundreU,  his  heirs  and 
assigns,  and  to  attend  the  inheritance ;  and  by  the  indentures, 
dated  the  Slst  of  May,  1798,  it  was  declared,  that  the  personal 
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representative  of  WiUiam  Salmon  should  stand  possessed  of  the  Maundbell 
premises  assigned  to  him  for  the  residue  of  the  1,000  years  in  maundrell. 
trust  for  Robert  Maundrell,  his  heirs  and  assigns,  and  to  attend 
the  inheritance :  by  which  conveyances  of  the  80th  of  May  and 
the  80th  and  81st  of  May,  1793,  it  appeared,  that  Robert  Maun- 
drell became  seised  of  the  legal  estates  in  fee  of  all  the  estates 
not  comprised  in  the  first-mentioned  settlement,  subject  to  the  said 
term  of  1,000  years.  Robert  Maundrell  by  the  indentures  of  the 
19th  and  20th  of  February,  1795,  conveyed  all  the  aforesaid  estates 
not  comprised  in  the  first-mentioned  settlement,  and  of  which  he 
was  seised  in  fee. 

The  Master  found  therefore,  that  Robert  Maundrell  was  seised 
during  coverture  of  the  legal  estate  or  inheritance  of  the  estate 
not  comprised  in  the  settlement :  but  it  appearing  to  him,  that 
the  said  term  of  1,000  years,  though  satisfied,  was  assigned  in 
manner  aforesaid  expressly  in  trust  to  attend  the  inheritance,  and 
which  inheritance  was  afterwards  purchased  by  and  conveyed  to 
Henry  Maundrell  in  manner  aforesaid,  he  was  of  opinion,  the 
plaintiff  was  not  entitled  to  dower  out  of  the  last-mentioned 
estate,  and  therefore  not  out  of  any  estate,  of  which  Robert 
Maundrell  was  seised  during  the  coverture. 

An  exception  was  taken  by  Sarah  Maundrell  to  the  report.  [  572  ] 

[The  Master  of  the  Rolls  allowed  the  exception.] 


[  10  Ves.  246  ] 


Mr.  Ramilly  and  Mr.  Cooke,  in  support  of  the  petition  of        1304^ 
re-hearing: 

Upon  the  first  question,  as  to  the  outstanding  term,  of  which 
the  purchaser  did  not  take  an  assignment,  it  is  admitted,  that,  if 
an  assignment  had  been  taken,  that  would  have  done.  This 
must  be  contended  by  the  widow,  as  a  question  of  positive  law ; 
requiring,  as  indispensably  necessary,  a  merely  formal  act,  an 
assignment  by  one  trustee  to  another  trustee ;  like  the  enrolment 
of  a  bargain  and  sale,  &c.  But  this  is  not  to  be  determined  as  a 
question  of  positive  law :  the  question  being  merely,  whether  the 
Court  will  assist  the  widow,  at  law  clearly  not  entitled  to  dower, 
at  least  not  until  after  the  expiration  of  the  existing  term.  If 
relief  *is  to  be  given,  it  must  be  upon  equitable  principles.  [  •247  ] 
Your  Lordship,  following  Lord   Hardwickb,  in   Swannock   v. 
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Maunsbell  Lifford,\  will  not  carry  this  farther;  but  will  relieve  in  a  case 
Maundbell.  under  circumstances  precisely  the  same  as  in  Lady  Radnor  v. 
Vandehendy.X  If  this  question  is  to  be  decided,  not  upon  positive 
law,  but  upon  principle,  what  difference  can  an  assignment  by 
this  trustee  to  another  trustee  make?  Much  less  can  a  mere 
declaration  of  trust  by  the  trustees,  which,  it  is  admitted,  would 
have  the  same  effect  as  an  assignment,  make  any  difference. 

1 248  ]       *    *    *  Upon  the  second  point,  as  to  the  execution  of  the  power 

of  appointment,  the  Master  of  the  Bolls  seems  to  rely  upon 
the  case  of  Goodill  v.  Brigham :  §  a  case,  decided  upon  grounds 
extremely  questionable:  that  case  going  no  farther  than  this; 
that,  the  legal  fee  being  given,  a  mode  of  disposition  inconsistent 
with  the  legal  fee  cannot  be  added ;  not  applying  to  the  mere 
reservation  and  execution  of  a  power.  The  practice  of  convey- 
ancers for  a  great  length  of  time  has  relied  upon  this  mode  of 
barring  dower ;  and  the  rule  is  so  stated  by  Mr.  Butler  |!  and  Mr. 
Feame.H    *    *    * 

Mr.  Alexander  and  Mr.  Hart,  for  the  widow,  in  support  of 
the  order,  allowing  the  exception : 

1 249  ]  The  widow  was  entitled  to  come  here  against  the  trustee  to 

have  the  term  removed  out  of  the  way.  It  is  laid  down  distinctly, 
that  a  trustee  of  a  term  to  attend  the  inheritance  is  a  trustee  for 
all  interested  in  the  inheritance,  according  to  their  respective 
interests  in  it.  If  a  partial  interest  is  created,  he  is  trustee  for 
the  person,  having  that  interest,  to  that  extent.  If  this  widow 
had  a  jointure,  he  would  be  a  trustee  for  her  in  respect  of  that ; 
and  upon  the  same  principle  he  must  be  a  trustee  for  the  legal 
interest  of  the  widow  in  respect  of  her  right  to  dower.  The 
Court  must  have  given  her  the  benefit  of  the  term,  as  having  the 
best  right  to  call  for  it ;  according  to  Lord  Hardwiceb's  opinion 
[  ♦260  ]  #ijj  Willov^hby  v.  Willoughhy :  1 1  the  case,  upon  which  the  law  on 
this  subject  principally  depends.  If  the  purchaser  had  used  due 
diligence,  by  procuring  an  assignment  of  the  term,  or  taking  a 

t  Mr.  Butler's  note,  105 ;  Co.  Lit.  §  1  Bos.  &  P.  192. 

208  a;  Amb.  6;   2  Atk.  208,  by  the  ||  The  note  330,  Co.  Lit.  379  6. 

name  of  Hill  v.  A  dams.  %  Feame's  Cent.  Bern.  509, 4th  edit 

t  Show.  P.  C.  69;  Pre.  Ch.  65.  ft  1  B.  B.  397  (1  T.  B.  763). 
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declaration  of  trusts,  there  is  no  law  to  take  the  benefit  of  it  from  tf aundbbll 
him  ;  and  in  the  case  of  the  widow  certainly,  for  what  reason  is  maundbkll. 
not  very  clear,  whether  he  had  notice  or  not.    Lord  Habdwicee 
never  states  the  rule  without  the  limitation,  that  the  purchaser 
has  got  an  assignment  of  the  term.     *    *    * 

There  is  therefore  great  difference  between  a  term  outstanding,  [  251  ] 
to  attend  the  inheritance,  and  a  term  got  in,  to  protect  a  purchase. 
The  whole  language  of  the  judgment  in  Swannock  v.  Lifford 
shews,  that  distinction  was  in  Lord  Hardwicke's  mind;  who 
puts  the  case  of  a  mortgage  outstanding ;  and  says,  the  widow 
would  have  a  right  to  redeem ;  even  where  there  is  a  purchaser. 
What  difference  arises  upon  the  circumstance,  that  a  third  person 
has  a  charge  upon  the  term  ?  If  she  can  come  to  redeem  an  out- 
standing mortgage,  why  cannot  she  come  against  a  trustee  of  a 
term  to  attend  the  inheritance  ?  Li  both  cases  there  is  a  pur- 
chaser for  valuable  consideration ;  and  the  decree  has  the  effect 
of  giving  relief  against  him,  notwithstanding  his  valuable  con- 
sideration. If  the  widow  has  not  this  right,  the  title  to  dower 
would  soon  be  lost :  for  there  is  no  estate  without  a  term  out- 
standing, either  for  a  mortgage  or  other  purposes.  *  *  Upon  [  252  ] 
the  other  question,  it  must  be  admitted,  that  a  power  and  the 
fee  may  stand  together :  but  the  objection  is,  that  there  was  no 
execution  of  the  power.  At  least,  it  is  necessary,  that  the  hus- 
band should  intend  to  execute,  and  the  purchaser  to  take  under 
the  power.  *  *  Supposing  the  power  executed,  that  according  [  253  ] 
to  Lord  Alvanley's  opinion  in  Cox  v.  Chamberlain  t  cannot 
devest  the  interest,  vested  in  the  wife.  In  The  Duke  of  Marl- 
borough V.  Lord  Oodolphin  I  Lord  Habdwickb  says,  it  is  true,  the 
appointee  takes  by  the  original  instrument,  but  not  from  that 
time :  so  here,  he  takes  by  force  of  the  original  instrument,  but 
not  as  at  the  time  of  the  execution  of  that  instrument.    *    »    * 

Mr.  Randlly,  in  reply : 

*    *    If  the  trustee  was  trustee  for  the  widow,  how  can  the 
assignment  of  his  trust,  without  the  participation  of  the  cestui 
que  trust,  make  the  assignee  a  trustee  for  other  *persons  ?    It  is      r  •254  1 
true,  Lord  Habdwickb,  whose  language  is  certainly  very  accurate, 

t  4  E.  B.  311  (4  V08.  631).  J  2  Vob.  Sen.  61 :  see  p.  78. 
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Maukdbell  speaks  throughout  his  judgment  of  a  purchaser,  having  taken  an 
Haundbell.  assignment  of  the  term :  but  will  your  Lordship  on  that  account 
make  a  decision  without  principle;   Lord  Hardwigke  having 
never  stated  his  opinion  upon  such  a  case  as  this  ? 

Upon  the  second  question,  Lord  Alvanlby's  opinion  in  Cox  v. 
Chamberlain  is  expressed  only  as  a  doubt.  In  another  of  the 
notes  t  to  Co.  Lit.  it  is  stated,  that  if  a  person  limits  his  estate 
to  such  uses  as  he  shall  appoint,  and  in  the  mean  time,  and  until 
he  makes  an  appointment,  to  the  use  of  himself  and  his  heirs, 
the  settlor  and  his  heirs  have  a  qualified  and  determinable  fee, 
until  by  an  exercise  of  the  power  of  appointment  an  use  vests  in 
the  person,  to  whom  it  is  appointed ;  and  this  is  spoken  of  as  one 
of  the  known,  established,  modes  of  preventing  dower.  There  is 
no  particular  form  of  executing  a  power,  unless  it  is  expressed. 
It  is  sufficient,  if  the  person,  having  the  power,  intends  to 
execute  it,  or  to  do  that,  which  cannot  be  done,  unless  he 
executes  it.    It  is  not  necessary  to  refer  to  the  power.    *     *    * 

The  Lord  Chancellor: 

Three  very  important  questions  arise  in  this  case.    Upon  the 
first,  with  all  due  respect  to  the  decision  in  the  Court  of  Common 
Fleas  I  must  say,  that  case  brings  into  question  a  doctrine,  that 
both  in  principle  and  practice  was  clearly  settled  before :  whether 
[  •256  ]      it  is  possible  for  *a  man  to  take  to  himself  a  power  of  limiting  an 
estate  by  deed,  will,  writing,  attested,  as  required ;  at  the  same 
time  taking  to  himself  the  whole  interest  in  the  fee,  over  which 
the  power  is  to  be  exercised.    I  am  perfectly  sure  from  my  own 
experience,  the  practice  was    universal.    It  was  an  ordinary 
thing  for  a  man,  about  to  suffer  a  recovery  of  an  estate,  of  which 
he  was  tenant  in  tail,  to  declare,  that  the  recovery  should  enure 
to  such  uses,  intents,  and  purposes,  as  he  should  appoint ;  and 
in  the  meantime,  and  in  default  of  appointment,  and  as  to  so 
much  of  the  interest,  of  which  there  should  be  no  appointment, 
or,  as  should  not  be  exhausted  by  the  appointment,  that  the 
estate  should  enure  to  himself  in  fee ;  and  the  great  names  I  have 
mentioned  confirmed  by  their  practice  what  Mr.  Butler  states ; 
that  the  fee  vests  until  execution  of  the  power,  and  the  execution 

t  Co.  Lit.  216  a,  note  119. 
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of  that  power,  in  the  words  of  Mr.  Booth,  is  the  limitation  of  a  Maundbbll 

Mm 

use  under  and  by  the  effect  of  the  instrument,  by  which  the  maundbeix. 
power  was  reserved.  It  is  true,  the  practice  has  left  it  almost 
without  example,  that  the  party  does  not  also  pass  an  interest, 
for  the  security  of  the  purchaser ;  for  by  many  acts,  not  dis- 
closed, the  power  might  have  been  gone.  When  therefore  the 
vendor  recites  his  pow&r,  executes  it,  and  conveys  by  feoffment, 
bargain  and  sale,  or  lease  and  release,  he  does  profess  both  to 
execute  his  power  and  to  pass  his  interest;  and  many  cases 
might  be  pat.  Suppose,  the  lease  for  a  year  was  not  executed, 
having  been  forgot ;  or  had  not  a  proper  stamp :  the  release 
would  have  no  operation :  but  the  execution  of  the  power  would 
have  limited  a  use  to  the  persons  named ;  and  the  use  would 
engraft  itself  upon  what  Mr.  Booth  calls  scintilla  juris  in  the  re- 
lessees  ;  and  those  persons,  named  in  the  execution  of  the  power, 
would  have  taken,  precisely  as  if  they  had  *been  persons,  to  [  •256  ] 
whom  uses  were  limited  in  the  original  deed.  Take  the  ordinary 
case  of  a  marriage  settlement,  with  a  power  to  the  tenants  for 
life  of  leasing  during  minority.  A  power  in  the  tenant  for  life 
to  lease  for  twenty-one  years  is  almost  as  inconsistent  with  his 
interest  as  a  power  to  limit  the  fee  with  that  of  tenant  in  fee. 
But,  when  the  tenant  for  life  executes  the  power,  the  effect  is  not 
technically  making  a  lease :  but  that  lessee  in  fact  stands  pre- 
cisely in  the  same  relation  to  all  the  persons  named  in  the  first 
settlement,  as  if  that  settlement  had  contained  a  limitation  to  his 
use  for  twenty-one  years,  antecedent  to  the  life  estate  and  the 
subsequent  limitations. 

It  cannot  be  represented  as  a  question  of  any  doubt,  that  such 
a  power  may  be  reserved  to  the  person,  having  the  fee ;  and  is 
capable  of  being  executed.  The  extent,  to  which  the  contrary 
proposition  would  go  in  affecting  titles,  is  surprising ;  and  there- 
fore the  statement  of  any  doubt  upon  it  is  alarming.  In  Sir 
Edward  Cleere's  case  t  it  is  laid  down  expressly.     *     *     * 

[His  Lordship  concluded  his  observations  upon  this  point  by 
saying:] 

Upon  this  part  of  the  case,  if  nothing  else  occurs,  that  can  be       [  257  ] 

t  6  Oo.  Eep.  17. 
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Maundbell  stated  as  a  legal  question,  I  should  not  act  with  the  firnmess^ 
JfAUNDRBLL.  ^^^^  ought  to  be  expected  from  me  in  matters  of  title,  if  I  shoald 
send' that  question  elsewhere;  and  not  take  upon  myself  to  say 
distinctly,  I  have  not  a  doubt  upon  it. 

The  next  question  is,  whether  in  this  case  the  power  has  been 

[  •258  ]  executed.  The  authority  of  Sir  Ed.  deere's  *case,  as  well  as 
all  general  doctrine,  seems  to  furnish*  this;  that  it  is  not 
necessary  to  recite,  that  he  means  to  execute  the  power ;  if  the 
act  is  one,  that  he  can  do  only  by  that  authority.  Though  the 
form  may  not  at  first  suggest,  that  he  proposes  to  exercise  it,  the 
purpose  of  the  act  makes  it  necessary  to  hold,  that  he  did  intend 
it.  On  the  other  hand,  it  is  in  general  clear,  where  a  party  has 
both  an  authority  and  an  interest,  and  does  an  act,  purporting  to 
mean  to  pass  the  interest,  he  shall  be  held  to  intend  that,  and 
not  to  exercise  his  authority.  The  tenor  of  this  instrument  is 
not  only  such  as  that  he  may  be  supposed  to  intend  merely  to 
pass  an  interest,  but  peculiarly  so ;  for  it  recites  the  power  over 
one  estate,  and  his  interest  in  that  estate ;  and  as  to  that  estate 
expressly  in  exercise  and  by  virtue  of  his  power,  recited,  and  all 
other  powers  and  authorities,  declares,  the  former  conveyance 
should  remain,  continue,  and  be,  to  such  uses,  &c. ;  and  then  he 
goes  on  by  lease  and  release  to  pass  his  interest  in  those  estates* 
Having  also  this  estate,  and  in  it  both  a  power  and  an  interest, 
he  does  not  execute  his  power,  as  he  did  as  to  the  other  estate  ; 
but  passes  his  interest ;  as  he  did  in  the  other  estate.  This  is 
not  therefore  the  mere  ordinary  case  ;  but  affords  this  additional 
inference :  that,  where  he  meant  both  to  execute  his  power,  and 
to  pass  his  interest,  he  has  done  both.  It  is  said,  as  to  that,  his 
purpose  required  him  to  do  so,  for  two  reasons :  1st,  he  meant^ 
the  estate  should  pass  free  from  dower :  but  then  it  is  objected^ 
that  there  is  a  covenant  against  dower.  The  answer  to  that  is, 
that  it  is  a  sort  of  surplusage,  if  the  estate  is  not  subject  to 
dower ;  but  a  prudent  precaution,  lest  it  should  be  subject  to 
dower.  There  is  also  an  answer  from  Swannock  v.  Lifford ;  t 
for  in  that  case  also  there  is  the  same  covenant  against  dower. 
Another  answer,  as  to  the  purpose  to  have  it  free  from  dower, 

£^259]      is  suggested  by  the  circumstance,  that  *all  the  conveyancers, 

t  Amb.  6. 
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concerned  in  the  preparation  of  this  instrument,  thought,  that,  IUunsbsli. 
the  term  having  been  assigned  to  attend  the  inheritance,  there  maxtndbell. 
was  little  or  no  danger  of  dower. 

But  it  is  then  said,  there  bemg  a  conveyance  of  the  interest, 
subject  still  to  the  existence  of  the  power,  this  must  be  taken  to 
be  an  execution  of  the  power,  as  well  as  a  passing  of  the  interest : 
otherwise  he  might  by  executing  his  power  destroy  the  interest. 
The  answer  to  that  is,  that  his  power  is  gone.  When  he  passes 
his  whole  interest,  the  power,  though  not  exercised,  is  destroyed. 
But,  if  there  is  any  reasonable  doubt  upon  that,  it  is  purely  a 
legal  question ;  and  might  be  disposed  of  in  a  case,  stated  to  a 
court  of  law. 

Whether  it  will  be  necessary  to  have  that  question  discussed 
or  not,  depends  upon  another  point;  upon  which,  with  great 
deference  to  the  authority  of  Lord  Hardwicke,  and  of  the  Mastbb 
OP  THs  Bolls  in  this  cause,  I  doubt  at  present,  whether  it  is 
possible  upon  principle,  to  say,  the  assignment  of  a  term,  that 
has  been  once  assigned  to  attend  the  inheritance,  is  necessary 
from  time  to  time ;  whenever  that  inheritance  is  made  the  subject 
of  purchase.  If  it  is  true,  that  the  law  of  the  Court  was  decided 
to  be  such  at  the  time  by  Lord  Hardwicke,  and  has  been  since 
understood  to  be  so,  that  must  prevail.  But  it  is  necessary  to 
be  perfectly  satisfied,  that  Lord  Habdwicke  did  consider  the  law 
as  settled  in  that  case ;  and,  that  it  has  since  been  so  understood. 
The  way,  in  which  it  strikes  me  at  present,  is  this.  It  has  been 
long  settled,  that  there  is  a  distinction  between  a  term  in  gross 
and  a  term  to  attend  the  inheritance.  Where  the  term  is 
created  for  a  particular  purpose,  and  that  purpose  has  been 
satisfied,  if  the  instrument  does  not  provide  for  the  cesser  of  the 
term,  when  that  purpose  *is  satisfied,  the  term  remains  without  [  *2G0  ] 
any  object,  to  which  it  is  to  be  appUed;  and  the  beneficial 
interest  in  it  is  a  creature  of  equity,  to  be  disposed  of  and 
moulded  according  to  the  equitable  interests  of  all  persons, 
having  claims  upon  the  inheritance.  When  that  proposition  is 
established,  it  seems  quite  obvious,  [that,  where  the  persons, 
claiming  subject  to  the  term,  claim  all  under  contract,  whether 
there  is  an  assignment  of  the  term,  or  not,  as  to  those,  who 
stand  behind,  Qui  prior  est  in  tempore  potior  est  injure;  and  the 
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Havudbell  trustee  of  the  term  is  a  trustee  for  them  according  to  their 
MAtJNDBBLL.  priorities ;  and  in  WiUoughby  v.  WilUmghby  Lord  Hardwicke  has 
mainly  intended  to  establish,  that  there  is  no  difference,  whether 
the  term  was  originally  expressed  to  attend  the  inheritance,  or 
not.  But  when  the  mode  of  conveyancing  had  created  terms  in 
many  estates,  and,  persons  dying,  it  was  difficult  to  find  repre- 
sentatives, and  it  turned  out  in  fact,  that  a  term  was  existing,  it 
was  not  known  where,  and  the  dealing  with  the  estate  became 
dangerous,  as  a  legal  title  could  not  be  obtained,  therefore  it  was 
very  early  decided,  that  if  A.  and  B.  advanced  money  innocently, 
and  G.  bought  also  innocently,  not  having  notice  of  each  other's 
advances,  he,  who  first  had  the  luck  to  get  in  the  legal  estate, 
had  as  good  a  right  as  any  one ;  and  should  hold  by  his  legal 
title  the  possession  against  the  prior  equities ;  and  it  was  decided 
in  WiUoughby  v.  WiUoughby,  that,  to  place  them  in  that  situation, 
he  must  have  a  clear  conscience,  and  as  good  a  right ;  and  he 
must  either  get  in  the  legal  estate,  or  possess  himself  of  the  deed, 
creating  the  term,  which  Lord  Hardwicke  admitted  would  do. 

Afterwards  came  Swannock  v.  Liford.  Lady  Radnor  v. 
Vandebendy\  established,  that,  where  a  person  purchases  the 
inheritance,  and  there  is  an  outstanding  term,  he  may  deal  with 
[  •261  ]  the  trustee  of  the  term  ;  and  it  is  added,  *that  the  trustee  may 
deal  with  him ;  and  upon  payment  to  the  owner  of  the  inheri- 
tance, with  full  and  complete  notice  of  the  dowress's  title,  the 
trustee,  who  before  was  trustee  for  her  and  her  husband,  having 
also  distinct  notice  of  the  title  to  dower,  they  may  defeat  her 
title.  There  is  a  very  important  difference  between  the  cases  of 
dower  and  a  mesne  incumbrance.  All  Lord  Habdw^cee's 
reasoning  in  Swannock  v.  Lifford  goes  to  the  difference  between 
persons  claiming  under  contract  and  under  legal  title ;  and  he 
lays  down  generally,  as  a  principle  he  should  wish  to  see 
established,  that  the  legal  titles  should  take  their  chance ;  and 
the  Court  would  not  interfere,  even  to  put  dower  out  of  the  way. 
It  is  clear,  those  cases  do  not  furnish  the  same  question ;  for 
Lord  Habdwicke  lays  down,  and  there  is  no  doubt,  that,  if  there 
is  notice  in  the  case  of  the  incumbrancer,  you  cannot  deal  for  the 
legal  title ;  and  Lord  Habdwicke  goes  much  farther ;  that  the 

t  Show.  P.  C.  69 ;  Pro.  Ch.  65. 
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trustee,  having  notice,  cannot  deal  with  you.    There  is  therefore  Uauksbkli. 

a  clear  distinction  between  the  cases.    Then  the  general  doctrine,  MAinrDSELL. 

that,  he  who  takes  from  the  trustee  with  notice,  is  himself 

a  trustee,  introduces  a  difficulty  to  say,  if  the  trustee,  having  an 

estate  expressly  declared  to  attend  the  inheritance,  is  a  trustee 

for  all,  who  have  interests  in  the  inheritance,  in  this  sense,  that 

he  is  a  trustee  for  the  dowress,  and  also  for  him,  who  has  the 

inheritance,  subject  to  his  wife's  right  of  dower,  having  distinct 

notice  of  her  right,  and  the  purchaser  also  having  notice  of  it,  he 

may  by  a  simple  assignment  create  an  estate,  not  subject  to  the 

same  equities;   though  only  a  transfer  to  another  trustee  to 

attend  the  inheritance. 

To  consider  it  farther :  how  would  it  stand,  if  the  husband 
entered  into  a  contract  to  sell  the  whole ;  not  contracting  for 
more  than  to  make  a  good  title ;  no  specialty  about  dower ;  but 
the  Master's  report  was  in  *favour  of  the  title ;  on  the  ground,  [  *262  1 
that  a  term  was  outstanding,  which  might  be  assigned.  The 
Court  would  make  the  purchaser  take  the  title ;  as  the  trustee 
might  convey.  If  the  Court  would  assist  them  to  defeat  the 
dower  by  creating  another  trustee  to  attend  the  inheritance, 
if  decision  has  established,  that  there  must  be  that  idle  cere- 
mony, we  must  abide  by  it.  But  what  is  the  principle,  that 
supports  such  a  decision?  The  question  comes  to  this; 
whether,  because  Lord  Habdwicee  has  used  the  terms,  that  are 
found  in  that  case,  importing,  that  an  assignment  of  the  term 
was  made,  if  there  has  been  no  assignment,  the  principle  shall 
not  be  applied. 

Before  I  decide  this  cause,  I  wish  to  see  the  deed ;  and  I 
must  also  know,  where  is  the  possession  of  the  deed,  creating  the 
outstanding  term ;  from  respect  to  that  dictum  of  Lord  Habdwicke, 
that  the  term  could  not  be  set  up  against  the  purchaser,  if  he  had 
used  the  diligence  to  possess  himself  of  the  deed,  creating  the 
term.  Some  use  has  arisen  from  this  discussion,  with  reference 
to  the  doctrine,  as  to  setting  up  satisfied  terms  in  courts  of  law  ; 
which  was  shaken  about  twenty-one  years  ago ;  and  was  brought 
back  by  Lord  Eenyon  to  its  true  principles. 

Upon  inquiry  it  appeared,  that  neither  the  deeds  creating  nor 
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maundbell   assigning  the  term  were  delivered  to  the  purchaser.    There  was 
Matjndrell.  *  mortgage  upon  the  estate  at  the  time  of  the  purchase ;  and  all 
the  title-deeds  remained  in  the  possession  of  the  mortgagee. 

1805.  j-rpjjg  Lord  Chancellor,  after  looking  into  the  deeds,  held  that 

L  '      it  was  not  necessary  to  consider  the  point  as  to  the  power  of 

appointment,  and  then  continued  as  follows :] 

[269]  The  next  question  is,  whether,   a  term  having  been  once 

assigned  to  attend  the  inheritance,  in  a  former  transaction, 
which  touches  the  estate,  made  the  subject  of  a  subsequent 
purchase,  where  the  purchaser  takes  a  conveyance  of  the  inheri- 
tance, but  does  not  deal  in  any  manner  with  the  term,  he 
can  say  as  against  the  widow,  she  is  not  entitled  to  dower  out  of 
that  inheritance ;  and  upon  this  ground  ;  that,  the  term,  having 
been  once  assigned  to  attend  the  inheritance,  is  to  be  considered 
always  as  assigned  to  attend  the  inheritance ;  and  the  effect  in 
law  and  equity  is  precisely  the  same,  as  if  that  subsequent 
purchaser  had  got  in  the  term  :  viz.  as  if  he  or  his  trustee  had 
possessed  themselves  of  the  instrument  creating  the  term,  and 
made  the  trustees,  in  whom  it  was  vested,  parties  to  his  convey- 
ance, declaring,  they  would  hold  it  for  ^im;  or,  as  if  he 
had  done  the  more  marked  act,  calling  upon  them  to  make  an 
assignment  in  trust  for  him,  and  to  attend  the  inheritance, 
purchased  by  him.  Upon  this  point,  the  Master  of  the  Bolls, 
upon  great  consideration,  in  a  most  able  and  luminous  judgment, 
decided  against  the  opinion  of  the  Master.  I  felt  great  difficulty 
upon  the  argument  to  make  consistent,  nor  can  I  now  make 
consistent,  with  any  rational  principle  the  doctrine,  that   the 

I  •270  ]  purchaser  shall  be  protected  in  the  one  case,  and  not  *in  the 
other.  It  would  be  an  improper  use  of  the  time  of  the  Court  to 
state  the  general  doctrine  as  to  satisfied  terms.  It  is  more 
useful  to  refer  to  WiUougliby  v.  WiUoughhy,  Swannock  v.  Lifford, 
and  the  judgment,  that  has  been  given  in  this  case,  than  for  me 
to  repeat  the  principles,  that  regulate  the  enjoyment  of  these 
terms.  I  collect  from  all  the  authorities,  that,  when  the 
purposes  of  the  trust  are  once  satisfied,  in  equity  the  ownership 
of  the  term  belongs  to  the  owner  of  the  inheritance,  whether 
declared  by  the  original  conveyance  to  attend  the  inheritance,  or 
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not.    It  is  not  onnsnal  to  insert  that  express  declaration  in  the   Maukbbkli* 

mm 

original  conveyance.  It  is  not  uncommon  to  omit  that.  But,  maundsbll. 
whether  it  is  inserted  or  not,  the  doctrine  of  equity  is  the  same ; 
that  the  term  will  attend  the  inheritance.  As  to  other  persons, 
having  interests  in  the  inheritance,  as  contra-distinguished  from 
the  dowress,  that  is  very  largely  treated  in  WiUaughby  v. 
Willonghby.  It  is  clear  from  that  case,  that,  if  there  is  a 
mortgage  of  the  inheritance,  and  a  prior  mortgagee,  of  whose 
title  the  other  has  no  notice,  if  the  subsequent  mortgagee  can  get 
in  a  term,  satisfied,  or,  according  to  the  later  cases,  not  satisfied, 
by  an  assignment  to  trustees  for  him,  he  can  protect  himself 
against  the  prior  incumbrancer ;  unless  there  are  circumstances, 
that  give  that  incumbrancer  a  better  right  to  call  for  an  assign- 
ment ;  as  there  may  be :  for  instance  in  a  case  determined  by 
Lord  CowPER,  where  the  trustees  of  the  term  joined  in  a  convey- 
ance to  a  purchaser,  not  conveying  the  term;  but  making 
themselves  parties ;  which  was  therefore  considered  as  a  declara- 
tion, that  they  would  hold  for  that  purchaser.  A  subsequent 
purchaser  tried  to  get  a  conveyance ;  but  was  not  permitted ;  as 
upon  the  foot  of  the  contract  the  trustees  had  given  the  other  a 
better  right  to  call  for  a  conveyance. 

It  is  equally  clear  however,  with  regard  to  mortgagees  and  [  271 1 
incumbrancers,  that  if  they  do  not  get  in  the  satisfied  term  in 
some  sense,  either  taking  an  assignment,  making  the  trustee  a 
party  to  the  instrument,  or  taking  possession  of  the  deed, 
'Creating  the  term,  that  term  cannot  be  used,  to  protect  them 
against  any  person,  having  mesne  charges  or  incumbrances. 
There  is  a  third  doctrine;  that  persons  with  such  interests, 
mortgages,  &c.  cannot  protect  themselves  even  with  a  satisfied 
term ;  if  they  have  notice,  before  they  pay  their  money,  of  that 
mesne  incumbrance  or  charge.  With  reference  to  that  there  is  a 
distinction  as  to  the  dowress  :  a  distinction,  that  has  prevailed 
upon  no  principle,  but  merely  upon  the  practice  of  conveyancers ; 
ior  in  Lady  Radnor  v.  Vandebendy,  where,  according  to  the  note 
of  Swannock  v.  Lifford,  a  term,  not  satisfied,  had  been  declared 
expressly  to  attend  the  inheritance,  one  thing  is  clear ;  that  the 
purchaser  had  notice  that  the  individual,  of  whom  he  purchased^ 
was  married ;  and  therefore,  that  her  inchoate  title,  as  dowress. 
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Maundbell  had  attached  upon  the  inheritance  ;  consequently,  that  the 
Maundrell.  term,  when  it  should  be  satisfied,  or  before  it  was  satisfied, 
subject  to  the  purpose,  for  which  it  was  raised,  was  one,  in 
which  the  trustees  had  the  legal  estate  to  attend  upon  all  the 
interests  in  the  inheritance ;  the  estate  of  the  husband  and  the 
widow.  If  this  were  res  integra,  the  proposition  would  be 
monstrous,  that  the  purchaser,  having  notice  of  this  right,  and 
of  the  use  that  is  made  of  a  term  outstanding  by  a  court  of 
equity,  should  buy  in  the  term ;  and  with  full  notice,  not 
squeeze  out  any  other  incumbrance,  but  efifectually  displace  the 
dower.  That  proposition  was  thought  and  argued  at  the  time  of 
the  decision  of  Lady  Radnor  v.  Vandebendy  not  to  be  very  easily 
reconciled  with  the  ordinary  principles  of  equity :  but  the 
[  *272  ]  House  of  Lords,  upon  the  information  given  at  the  Bar,  *and 
confirmed  by  Lord  8omers,  which,  after  reading  that  case  and 
Swannock  v.  Lifford  repeatedly,  appears  to  me  the  true  point  of 
that  decision,  held,  that,  the  term  having  been  assigned  in 
that  contract  of  purchase,  the  purchaser  was  for  that  reason  to 
be  protected;  and  the  authority  is  the  stronger,  if  the  note 
of  Swannock  v.  Lifford  is  correct ;  stating,  that  previously  to 
the  purchase  in  that  case  and  by  an  antecedent  instrument ; 
that  very  term  was  declared  attendant  upon  the  inheritance. 
There  could  not  therefore  be  any  difference  in  the  reasoning  of 
the  thing ;  unless  it  turned  upon  the  very  fact,  that  there  had 
been  an  actual  assignment.  In  Swannock  v.  Lifford  Lord 
Hardwickb  says  expressly,  that  he  would  not,  and  the  House  of 
Lords  had  determined,  they  would  not  go  farther. 

Upon  the  whole,  I  mean  not  to  say,  for  it  is  impossible  to  say 
with  confidence,  there  is  any  great  difference  in  principle  upon 
the  case  of  the  dowress ;  that  she  stands,  as  an  owner  of  the 
inheritance,  contradistinguished  from  every  other  owner  :  so 
that,  though  notice  of  the  title  will  protect  every  other  interest 
in  the  inheritance,  it  shall  not  protect  her ;  and  nothing  shall 
protect  her,  but  the  circumstance,  that  the  purchaser  has  omitted 
to  take  an  assignment  of  the  term,  to  be  attendant  upon  the 
inheritance  in  that  very  transaction ;  though  the  term  has  in  a 
prior  transaction  been  declared  attendant  upon  the  inheritance. 
But  in  the  case  of  Swannock  v.  Lifford  Lord  HAfiDwicEs  takes  the 
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House  of  Lords  to  have  so  decided ;  upon  the  ground,  that  in  Maukdbbll 
those  very  circumstances  and  that  precise  case  the  Court  is  maund&bll. 
bound,  not  by  a  principle,  upon  which  it  can  well  reason,  but  by 
a  practice  of  conveyancers,  found  to  be  inveterate,  that  to  that 
length  it  will  go ;  and  that  it  will  not  go  farther.  At  least  my 
opinion  is  that  the  ground,  upon  which  the  Master  of  thb 
BoLiiS  decided  that  part  of  the  case  is  right ;  and  therefore  I 
confirm  that. 


STANSFIELD    v.   HABERGHAM,  ism. 

(10  Vesey,  273—284.)  Deo^S. 

Heir,  entitled  by  way  of  resulting  trust  until  the  determination  of  an    E^^o^»  ^^« 
event,  upon  whicli  future  contingent  estates  were  to  arise,  restrained        [  273  ] 
from  cutting  timber. 

Where  there  is  an  executory  devise  over,  even  of  a  legal  estate,  the 
Court  will  not  permit  timber  to  be  cut :  more  especicdly  in  the  case  of  a 
trust  estate. 

Samuel  Hill  by  his  will,  dated  the  5th  of  Octol^er,  1759,  duly 
executed  to  pass  real  estate,  concerning  as  well  all  his  copyhold 
lands  at  Sowerby  and  Wakefield,  (which  he  had  surrendered  to 
the  uses  as  he  by  his  will  should  declare)  as  also  all  his  freehold 
lands  in  the  county  of  York,  gave  and  devised  the  same,  and  all 
his  interest  therein,  to  George  Stansfield  and  four  other  persons, 
in  trust,  subject  to  a  provision  to  raise  money  by  sale  or 
mortgage  for  payment  of  his  debts  and  legacies,  in  aid  of  his 
personal  estate,  as  therein  mentioned,  and  for  other  purposes 
that  the  said  trustees  should  receive  the  yearly  rents  and  profits 
thereof  during  the  life  of  his  son  Eichard  Hill,  or  until  his 
grand-daughter  Betty  Nuttall  Hill  should  attain  her  age,  or  be 
inarried ;  upon  trust  to  pay  and  apply  the  same  to  her  at  her 
full  age  or  marriage,  which  should  first  happen  ;  and  in  case  she 
should  die  before  her  full  age  or  marriage,  then  to  pay  the  same 
in  such  manner  as  therein  after-mentioned  and  after  the  marriage 
or  his  grand-daughter,  or  her  attainment  of  full  age,  the  testator 
directed,  that  his  said  trustees  should  convey  all  his  said  real 
estates,  (so  remaining  unsold)  unto  Betty  Nuttall  Hill  and  her 
assigns    during  her  life  without  impeachment  of  waste ;   with 
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STAS8FIELD  remainder  to  trustees  to  preserve  contingent  remainders ;  vith 

Habebg-     remainder  to  her  sons  and  daughters  in  strict  settlement ;   with 

^^^        remainder  to  the  use  of  such  person  or  persons,  and  for  such 

estate  or  estates,  as  he  by  any  deed  or  instrument,  to  be  executed 

by  him,  and  attested  by  two  or  more  credible  witnesses,  should 

direct,  limit,  or  appoint. 

[  274  ]  By  a  deed-poll,  dated  the  6th  of  October,  1759,  executed  as 

required  by  the  will,  the  testator,  reciting  the  will,  in  pursuance 
of  the  power,  to  him  reserved,  as  aforesaid,  directed  and 
appointed,  that  the  trustees  in  his  will  named,  and  the  survivor 
of  them  and  his  heirs,  should  immediately  after  the  death  of  his 
grand-daughter  and  her  failure  of  issue  convey  and  assure  all 
his  said  real  estate,  so  remaining  unsold,  unto  the  first  and  other 
sons  of  the  body  of  his  son  Richard  Hill  by  any  woman,  except 
Anne  Wylde  and  every  other  daughter  of  Edward  Wylde, 
successively  in  tail  male ;  with  remainder  to  the  daughters  of 
Bichard  Hill,  as  tenants  in  common  in  tail;  with  remainder 
unto  the  right  heirs  of  the  survivor  of  his  said  trustees,  his  heirs 
and  assigns  for  ever. 

The  testator  died  on  the  22nd  of  the  same  month.  In  1772, 
Betty  Nuttall  Hill  died  without  issue.  Her  father  Bichard  Hill 
the  only  son  and  heir  at  law  of  the  testator,  died  in  1780 ;  at 
which  time  Stansfield  was  the  only  surviving  trustee.  Con- 
siderable litigation  took  place  upon  bills  by  different  parties, 
claiming  as  heirs  at  law  against  the  trustee ;  and  by  the  final 
decree,  pronounced  upon  the  25th  of  July,  1798,  it  was  declared, 
that  Martha  Habergham  and  WilUam  Wylde  were  entitled  to  the 
freehold  estate,  as  co-heirs  at  law,  subject  to  the  charges  thereon 
in  proportion  to  the  copyhold  estates :  and  that  the  copyhold 
estates  were  well  devised  by  the  will  and  the  said  deed-poll  or 
codicil;  and  upon  the  death  of  George  Stansfield  his  heir  at  law, 
or  customary  heir,  would  be  entitled  to  such  copyhold  estates, 
subject  to  the  payment  of  a  proportionate  part  of  the  charges ; 
and  that  in  the  mean  time  the  heirs  of  the  testator  were  entitled 
to  the  rents  and  profits  during  the  life  of  Stansfield  ;  and  a  con- 
veyance of  the  freehold  estates  was  directed.    Under  that  decree 

[  *275  ]       Habergham,  *  in  right  of  his  wife,  and  Wylde,  received  the  rents 
of  the  copyhold  estates. 
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This  bill  was  filed  by  Stansfield  against  the  son  and  heir  of  Staststibld 
Habergham  and  his  wife,  the  trustees  under  her  will,  and  Wylde     habbro- 
for  an  injunction  to  restrain  the  defendants  from  cutting  down        ^^^ 
any  timber  or  other  trees,  and  committing  any  other  waste  ;  and 
the  question  as  to  the  right  of  the  heir  to  cut  timber,  came  on 
upon  a  motion  to  dissolve  the  injunction,  that  had  been  obtained 
by  Mr.  W.  Agar,  for  the  plaintiff. 

Mr.  RomiUy  and  Mr.  Ainalie,  in  support  of  the  motion : 

*  *  The  questions  are,  1st,  whether,  if  a  legal  estate 
descended  upon  the  heir,  with  an  executory  devise  over,  a  court 
of  equity  would  restrain  the  heir  from  cutting  timber  :  if  not  in 
the  case  of  a  legal  estate,  2ndly,  whether  the  Court  would  interpose 
if  an  equitable  estate  only  descended  to  him  ?  Srdly,  Whether  it 
*will  interpose  under  the  circumstances  in  which  the  plaintiff  [  *276  ] 
stands? 

Upon  the  first  question,  which  is  very  important,  no  rule  has 
been  more  attended  to,  than,  that  an  heir  at  law  is  not  to  be 
disinherited,  except  by  express  declaration  or  plain  inference. 
No  case  ever  called  more  for  favour,  (according  to  the  usual 
expression)  than  this :  an  heir  disinherited  in  the  most  capricious 
manner.  But  the  plaintiff  must  shew,  by  what  law  the  heir 
cannot  exercise  his  right.  No  decision  can  be  produced ;  and 
the  mere  dictum  of  the  greatest  Judge  is  not  suf&cient  to  carry 
the  jurisdiction  of  a  court  of  equity  farther  than  it  has  ever  gone 
before. 

[On  this  point  they  cited  Robinson  v.  Litton.^]  [  277  ] 

Next,  upon  the  point,  whether  the  Court  will  interpose  in  the 
case  of  an  equitable  estate,  what  is  there  to  warrant  the  distinction 
between  the  legal  and  equitable  estates  ?  In  equity  the  person 
who  has  the  equitable  interest,  is  treated  precisely  as  if  he  had 
the  legal  estate,  having  a  right  at  any  moment  to  call  for  the 
legal  estate ;  and  that  which  ought  to  be  done,  being  considered 
as  done. 

The  8rd  question  is,  whether  this  plaintiff  stands  under 
circumstances,  that  admit  of  his  filing  this  bill :  a  trustee  in 
possession  filing  the  bill  against  his  cestui  que  trust  ?  for,  until 

t  3  Atk.  209. 
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Staksfield  the  event  happens,  upon  which  the  estate  of  the  defendants  is  to 
Habbho-     ^^  devested,  he  remains  a  trustee  for  them.      *    ♦    * 

HAH. 

The  Lord  Chancellor: 

[  278  ]  Supposing,  the  question  as  to  dissolving  this  injunction  were 

independent  of  the  form  of  the  suit,  I  should  hesitate  long,  if  the 
consequence  of  holding,  that  the  heir  takes,  and  necessarily 
takes,  all  that  the  devisor  has  not  given  away,  would  be,  that  he 
would  have  a  right  in  the  consideration  of  this  Court  to  cut 
timber.     Upon  the  case  of  Robinson  v.  Litton,  into  which  I  have 
looked,  I  am  bound  to  conceive,  that  was  not  the  opinion  of  Lord 
Hardwicke.    a  good  deal  was  admitted  by  the  very  eminent 
counsel,  who  argued  that  case,  as  clear  law,  that  would  go  far  to 
govern  this  ;  and  I  should  by  dissolving  this  injunction  contra- 
dict what  has  been  understood  to  be  the  doctrine  of  this  Court ; 
that,  where  there  is  an  executory  devise  over,  even  of  a  legal 
estate,  this  Court  will  not  permit  the  timber  to  be  cut  down : 
more  especially  not,  if  there  is  an  executory  devise  of  a  trust 
estate.    It  cannot  be  denied,  that  upon  this  subject  the  Court 
has  greatly  abridged  legal  rights.    But,  if  this  protection  were 
not  given,  it  would  be  very  easy  to  disappoint  the  intention  in 
almost  every  settlement,  by  deed  or  will,  as  to  timber.     Suppose 
the  ordinary  case,  upon  marriage,  a  person,  making  himself 
tenant  for  life,  not  expressing  it  to  be  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contingent  re- 
mainders, to  the  first  and  other  sons  in  tail,  and  to  the  heirs  of 
the  father,   in  the  usual  manner.    That  last  limitation,  the 
father  having  an  estate  for  life,  would  vest  in  him  ;  and,  if  he 
destroyed  his  estate  for  life  before  the  birth  of  any  child,  there 
would  not  be  any  person  with  an  equitable  interest  but  himself, 
or  with  a  legal  estate,  except  the  trustees  pro  hdc  vice  for  him, 
with  a  trust  to  preserve  contingent  remainders,  that  might  never 
arise.    It  would  be  much  stronger,  if  the  father  was  made  only 
[  •279  ]      tenant  for  99  years ;  which  is  *often  done  very  prudently :  and 
the  very  object  is  to  prevent  his  acquiring  the  fee  without  the 
interposition  of  a  trustee,  even  with  the  concurrence  of  a  son, 
having  attained  the  age  of  21 ;  for  in  both  those  cases,  unless 
upon  the  principle,  that  he  shall  not  by  anticipation  have  the 
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benefit  of  his  estate  in  remainder,  how  could  they  prevent  his   Stanbfikld 

catting  timber  ?    In  many  cases  it  might  be  worth  his  while  to     habbro* 

destroy  the  estate  for  life ;  and  insist  that  he  had  in  equity  the        ^^^* 

whole  inheritance  in  himself.    But  upon  the  principle,  on  which 

in  Garth  y.  Cotton  f  a  party  was  not  permitted  to  bring  forward 

the  estate  of  a  remainder-man,  in  order  to  get  the  timber,  the 

Court  would  say,  the  trustee  to  preserve  contingent  remainders 

should  not  permit  the  tenant  for  life  by  the  destruction  of  the 

estate  with  regard  to  which  he  was  Uable  to  impeachment  for 

waste,  to  make  use  of  that  legal  estate,  bound  by  a  trust  for 

him,  and  also  for  contingent  remainders,  that  may  never  arise, 

for  the  purpose  of  cutting  timber. 

If  this  doctrine  can  be  maintained,  it  is  a  surprise  upon  the 
understanding,  that  has  prevailed  forjmany  years  in  this  Court, 
even  with  regard  to  executory  estates  at  law.  But  the  case  now 
before  us,  independent  of  the  form  of  the  suit,  and  the  character 
of  the  plaintiff,  is  one,  in  which  particularly  this  ought  not  to  be 
done;  for  upon  the  true  and  just  consideration  of  this  case, 
whatever  may  be  said  in  other  cases  as  to  the  nature  of  the 
estate  in  the  heir,  and  admitting  all  the  principles,  that  have 
been  pressed,  this  heir  at  law  has  not  in  the  contemplation  of 
this  Court,  either  at  law  or  in  equity,  an  immediate  estate  of 
inheritance,  in  a  sense,  that  would  entitle  him  to  cut  timber.  I 
subscribe  fully  to  what  Mr.  Justice  Wilson,  followed  by  Mr. 
Justice  BuLLER  and  Lord  Eosslyn,  says  very  correctly;  that 
whatever  is  not  ^disposed  of  in  equity  results  to  the  heir,  as  at  [  *280  ] 
law.  Mr.  Justice  Wilson  speaks  of  the  form  of  the  conveyance. 
Mr.  Justice  Bullbr,  with  some  variation,  follows  him ;  and  Lord 
BossLTN  proposes  to  mould  it  according  to  their  advice.  But  it 
would  still  remain  to  be  considered  by  the  Master,  whether  the 
idea  they  all  of  them  meant  to  express  is  correctly,  sufficiently, 
and  accurately,  expressed.  With  reference  to  that  consider  the 
will.  The  trustees  are  directed  to  make  a  conveyance ;  which  is 
very  material.  If  there  had  not  been  an  express  disposition  of 
the  intermediate  rents  and  profits,  they  would  clearly  have  be- 
longed to  the  heir;  and,  though  that  interval  of  enjoyment 
might  probably  be  shorter  than  the  lives  of  all  the  trustees,  yet 

t  1  Ves.  Sen.  524,  546. 
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BtAvsFiELD  the  question  upon  the  right  of  the  heir  in  that  immediate  period 
Habebg-  would  have  been  precisely  the  same.  If  there  had  been  three 
HAM.  witnesses  to  the  latter  instrument,  the  effect  would  have  been  ae 
to  the  freehold  estate,  as  it  was  with  regard  to  the  copyhold,  that 
Stansfield  in  equity  was  bound  to  make  a  conveyance,  that  would 
effectuate  the  will,  thus  expressed ;  and  this  Court  could  not 
possibly  refuse  its  aid  to  the  capricious  purpose  of  the  devisor ; 
if  it  can  be  so  represented.  On  the  other  hand,  this  Court 
would  be  led  by  a  principle,  short  of  favour,  for  it  is  at  last  but 
a  principle  of  justice,  to  take  care  that  what  was  not  given  away 
should  go,  because  not  given  away,  to  the  heir.  But  Stansfield 
would  have  been  guilty  of  a  breach  of  trust,  if  in  the  execution 
of  that,  which  he  was  directed  to  do,  he  had  made  any  convey- 
ance, vesting  in  the  heir  at  law  any  estate,  different  in  its  nature^ 
or  better  in  its  privileges  and  incidents,  than  was  consistent  with 
the  purpose  of  the  testator  as  to  all  other  persons,  with  reference 
to  whom  the  conveyance  was  directed.  As  to  the  freehold 
estates,  the  trustee  was  bound  to  make  a  conveyance,  limiting 
them,  after  the  failure  of  issue  of  the  grand-daughter,  as  there  was 
L  *2di  ]  then  a  ^contingent  remainder,  so  as  to  vest  in  some  person  the 
legal  interest  during  the  lives  of  the  trustees,  and  the  survivor, 
to  give  that  person,  not  the  beneficial  interest,  but  an  estate,  the 
benefit  of  which  would  result,  as  every  thing  undisposed  of  would, 
to  the  heir ;  but  an  estate,  bound  by  a  trust  to  preserve  the  con- 
tingent remainder,  if  it  should  ever  take  effect.  Lord  Thublow's 
reasoning  in  Harrison  v.  Naylor,\  when  he  said,  the  limitation 
would  be  to  the  heir  male  of  Elizabeth  Harrison,  if  she  should 
have  one,  his  heirs  and  assigns,  and  if  she  should  not  have 
an  heir  male,  then  to  the  heir  of  the  testator,  his  heirs  and 
assigns,  was  more  correct  than  that  of  Mr.  Justice  Wilson. 
The  proper  mode  of  executing  the  purpose  would  not  have  been, 
as  put  by  Mr.  Justice  Wilson,  to  have  limited  to  the  heir  at  law 
an  estate  pur  auter  vie :  that  is,  for  the  lives  of  the  trustees,  and 
the  survivor ;  as,  if  that  was  a  legal  estate,  there  would  have 
been  nothing  to  prevent  the  heir  in  certain  circumstances  and 
events  creating  a  forfeiture  of  that  estate  pur  auter  n'e,  before  the 
contingency  took  place.    It  would  therefore  have  enabled  the 

t  3  Br.  C.  C.  loa 
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trustee  to  d^eat  the  very  conveyance  directed  to  be  made.    In   Staksfiblo 

Hobinsofi  V.  Litton^  until  the  contingency  happened,  the  son  had     habebo- 

the  vhole  estate.    If  this  Court  would  not  have  interposed  to        "^^ 

prevent  cutting  the  timber,  that  would  have  been  an  undue  mode 

of  executing  the  conveyance  ;  and  the  Ck>urt  ought  to  have  taken 

eare,  that  the  heir  should  not  have  such  a  legal  estate  as  would 

enable  him  to  destroy  the  contingent  remainder  to  the  heir  of 

the  surviving  trustee ;   and  *the  consequence  is,  some  legal      ^  *^^^  ^ 

estate  should  have  been  interposed  in  some  person  or  persons,  to 

preserve  the  estate,  in  case  the  contingency  should  arise ;  who 

might,  according  to  Garth  v.  Cotton^  prevent  waste. 

There  is  no  difference  as  to  the  copyhold  estate ;  for,  though  it 
is  true,  the  estate  of  the  lord  will  preserve  contingent  remainders, 
I  am  not  prepared  to  say,  it  is  as  clearly  his  duty,  as  it  is  the 
duty  of  trustees  to  preserve  contingent  remainders  of  freehold 
estate,  to  interpose  actively  to  prevent  waste ;  and,  though  the 
trustees  to  preserve  contingent  remainders  are  sometimes  omitted 
in  limitations  of  copyhold  estate,  both  by  settlement  and  will, 
they  are  frequently  created  by  express  limitation ;  and,  whatever 
may  be  the  case  as  to  the  lord,  if  trustees  are  created  by  express 
limitation  for  the  purpose  of  preserving  contingent  estates,  they 
would  be  guilty  of  a  neglect  of  their  duty,  by  permitting  a  tenant 
for  life,  liable  to  impeachment  for  waste,  or  a  tenant  pur  auter 
vie,  who  by  the  nature  of  his  estate  is  liable  for  waste,  to  destroy 
that  part  of  the  estate ;  viz.  the  timber.  In  this  particular  case 
the  Court  ought  so  to  mould  the  conveyance  directed,  as  to  make 
it  impossible  for  the  heir  to  cut  timber;  and,  if  that  can  be 
maintained,  it  is  not  necessary  to  go  into  the  general  doctrine. 
I  cannot  distinguish  much  between  Robinson  v.  Litton  f  and  this 
case.  Lord  Hardwicke  there  considers  the  heir  at  law  as  a 
trustee ;  and  argues,  that  the  intention  of  the  testator  could  not 
be,  that  he  *should  cut  timber.  It  is  very  difficult  to  maintain  C  *285  ] 
that ;  for,  if  the  right  of  cutting  timber  is  incident  to  his  legal 
estate  of  inheritance  in  the  mean  time,  I  should  have  felt  myself 
compelled  to  admit,  that  the  legal  estate  had  all  its  incidents; 

t  It  was  obserred  at  the  Bar,  that  Ohancellor  said,  though  that  did 

it  did  Bot  appear,  whether  the  son  not  appear,  from  Lord  Hardwickb*s 

in  that  case  was  the  eldest  or  only  notes  it  was  probable,  that  he  was 

son,  and  therefore  heir.    The  Lobd  the  eldest  son. 
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Stanbfieli)  and  an  intention,  that  he  should  not  cut  timber ,  must  be  shenm. 
Habbbo-  ^^  ^^  impossible  to  argue  upon  the  situation  of  the  estate,  in  a 
HAM.  county  where  there  is  much  timber.  II,  where  the  heir  is  him- 
self the  trustee,  he  shall  not  cut,  until  it  is  seen,  whether  the 
contingency  happens,  or  not,  he  cannot  be  in  a  better  plight, 
where  some  one  else  is  trustee  both  for  him  and  others  in  the 
event ;  and  a  duty  attaches  upon  that  trustee,  which  he  must 
attend  to,  not  only  as  to  the  heir,  but  also  as  to  the  others.  It 
would  have  been  difficult  for  Lord  Hardwigke  upon  any  principle, 
that  would  stand  the  test  of  scrutiny,  to  have  denied  the  doctrine 
he  stated ;  which  I  represent  only  as  the  strong  incUnation  of  his 
opinion ;  for  I  am  confident,  that  in  this  case  the  Court  ought  to 
have  taken  care  in  moulding  the  conveyance  to  protect  the  estate 
of  the  heir  of  the  surviving  trustee  by  the  interposition  of  an 
estate  to  preserve  contingent  remainders ;  and  this  Court  would 
then  have  considered  it  their  duty  to  prevent  any  one,  claiming 
either  upon  the  doctrine  of  resulting  trust,  or  an  undisposed 
interest  at  law,  from  cutting  timber.  The  Court  ought  also  to 
have  made  Stansfield  himself  that  trustee ;  for  the  devisor  having 
put  it  upon  him  to  execute  the  duty  of  preserving  that  contingent 
remainder,  I  think,  the  most  accurate  way  of  enabling  him  to 
execute  that  trust,  is  to  leave  as  much  as  was  necessary  for  that 
purpose  in  the  trustee,  to  whom  the  devisor  confided  the  whole. 

It  is  another  question,  whether  the  Court  is  to  grant  an  injunc- 
tion ;  depending  upon  many  considerations.  If  the  conveyance  has 
[  ^284  ]  been  made,  as  it  ought,  Stansfield,  *being  made  trustee  to  preserve 
contingent  remainders,  would  clearly  have  a  right  to  file  a  bill  for 
an  injunction  :  if  not,  he  would  not  have  any  right  to  file  this  bill 
himself.  But,  if  really  this  heir  has  under  the  circumstances 
no  right  to  enter,  I  will  not  decide  the  question  of  form,  until  I 
am  informed,  what  has  been  done  in  consequence  of  the  decree. 

It  was  then  stated  at  the  Bar,  that  no  conveyance  had  been 
directed,  upon  which  the  Lord  Chancellor  said,  Stansfield  had 
the  legal  estate  in  him  ;  and  was  better  entitled  to  preserve  the 
timber  than  a  trustee  to  preserve  contingent  remainders ;  and  it 
would  be  too  strong  to  dissolve  the  injunction  against  so  much 
of  understanding  and  opinion  as  had  prevailed 
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MORTLOCK    V.  BULLER.  ^^^.w, 

(10  Vesey,  292—319.)  -1- ' 

The  Court  is  not  bound  to  decree  a  specific  performance  in  every  case,  '    * 

vhere  it  will  not  set  aside  the  contract ;  nor  to  set  aside  every  contract,         [  292  ] 
that  it  will  not  specifically  perform. 

Under  drcumstancee,  tixat  would  have  amounted  to  a  breach  of  trust, 
inadequacy  of  consideration,  arising  from  gross  negligence  of  the  agent, 
and  a  want  of  due  authority,  the  bill  was  dismissed ;  though  the  plaintiff 
-was  unimpeached ;  without  prejudice  to  his  remedy  at  law. 

No  specific  performance,  if  any  surprise,  making  it  not  fair  and  honest 
to  call  for  it :  the  plaintiff  left  to  law. 

Small  mistakes  or  inaccuracies  in  a  contract  are  the  subject  of  com- 
pensation :  but  that  has  been  extended  to  a  great  length. 

Vendor,  not  having  a  title  at  the  date  of  the  contract,  shall  have  a 
specific  performance,  if  he  procures  a  title  before  the  report. 

Vendor,  representing  and  contracting  to  sell  the  estate  as  his  own, 
cannot  object,  that  he  has  only  a  partial  interest.  The  purchaser  is 
entitled  to  as  much  as  he  can  have,  and  an  abatement. 

Thb  bill  was  filed  for  the  purposing  of  obtaining  the  specific 
performance  of  a  contract  for  the  sale  of  an  estate  at  Isleham, 
in  the  coonty  of  Cambridge,  to  the  plaintiff  John  Mortlock,  mider 
the  following  circumstances : 

By  the  settlement,  dated  the  5th  of  March,  1799,  previous  to 
the  marriage  of  John  Buller,  Esq.  and  Elizabeth  Yorke,  the 
estates  at  Isleham  were  Umited,  subject  to  a  term  of  99  years,  in 
trust  to  raise  2002.  a-year  pin-money,  to  be  paid  to  the  separate 
use  of  Mrs.  Buller,  to  the  use  of  John  Buller  for  life  without 
impeachment  of  waste ;  remainder  to  the  use  of  Lord  Hardwicke, 
Charles  Yorke,  and  James  Buller,  and  their  heirs,  during  his  life, 
in  trust  to  preserve  contingent  remainder  ;  remainder  to  Elizabeth 
Yorke  for  life,  without  impeachment  of  waste ;  remainder  to  the 
same  trustees  for  2,000  years,  upon  trust  to  raise  portions  for 
younger  children ;  and,  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male ;  remainder  to  the  use  of 
John  Buller,  his  heirs  and  assigns  for  ever. 

The  settlement  contained  a  power  to  the  trustees  at  any  time 
or  times  at  the  request  and  with  the  approbation  of  Mr.  and  Mrs. 
Buller  during  their  joint  lives,  or  of  the  survivor,  to  be  testified 
by  some  deed  or  writing,  to  be  sealed  and  delivered  by  them, 

B.B. — ^voL.  vn.  E  B 
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MoBTLOGK  him,  or  her,  in  the  presence  of  and  attested  by  two  or  more 
BUU.EB.  witnesses,  to  sell  or  exchange ;  and  it  was  declared,  that  the 
trustees  should  with  the  consent  of  Mr.  and  Mrs.  Buller  or  the 
survivor,  and  after  the  decease  of  the  survivor  at  the  discretion 
[  *298  ]  of  the  trustees,  ^PP^J  the  money  arising  *from  the  sale,  in  the 
first  place,  in  paying  off  the  incumbrances,  and  afterwards  lay 
out  the  residue  in  the  purchase  of  other  lands,  to  be  settled  to 
the  same  uses. 

In  the  summer  of  1800  the  trust  estates  were  advertised  for 
sale  by  auction  on  the  24th  of  September  in  fifteen  lots ;  unlesa 
the  whole  should  be  disposed  of  by  private  contract  before  the 
8th  of  September :  and  by  the  printed  particulars  it  was  declared, 
that  the  purchaser  should  pay  a  deposit  of  15L  per  cent. ;  and 
sign  an  agreement  for  payment  of  the  remainder  of  the  purchase- 
money  on  the  31st  of  December  next.  The  plaintiff  John  Mort- 
lock  having  applied  to  the  auctioneer,  a  meeting  took  place  with 
Mr.  Buller;  who  asked  26,5002.  for  the  purchase.  Mortlock 
.  offered  26,0002. ;  which  was  declined  by  Mr.  Buller ;  until  he 
should  have  consulted  his  friends.  By  a  letter,  dated  the  Srd  of 
September,  the  autioneer  informed  Mortlock,  that  no  less  sum 
would  be  accepted  ;  in  consequence  of  which  Mortlock  the  follow- 
ing day  by  a  letter  to  the  auctioneer  declared  himself  ready  to 
accede  to  the  terms  proposed  ;  and  his  agent  accordingly  on  the 
9th  of  September  paid  the  deposit  to  the  auctioneer,  and  signed  the 
contract  for  the  completion  of  the  purchase ;  and  the  auctioneer 
signed  a  receipt  for  4,9752.,  the  deposit  in  part  of  26,5002.,  the 
purchase-money. 

The  answers  of  the  trustees  represented,  that,  Mr.  Boiler 
expressing  his  wish,  that  the  Isleham  estate  should  be  sold,  Mr. 
Yorke  generally  signified  his  inclination  to  concur  in  such  a 
measure,  if  it  were  thought  advantageous  for  the  trust:  Mr. 
James  Buller  said,  that  he  should  be  ready  to  concur  in  the  wishes 
of  his  brother  upon  that  subject ;  and  Lord  Habdwicke  answered^ 
that,  if  Mr.  Buller  should  think  it  advantageous  to  part  with  the 
[  *29 1 J  estate  at  that  time,  there  would  be  no  difficulty  in  ^obtaining  the 
consent  of  the  trustees.  The  trustees  did  not  any  farther  inter- 
fere in  the  proceedings  towards  the  sale ;  which  was  conducted 
under  the  sole  authority  of  Mr.  John  Buller ;  but  a  draft  of  the 
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conveyance  was  approved  by  Mr.  James  Boiler,  on  behalf  of  Mobtlock 
himself  and  Mr.  John  Boiler,  and  on  behalf  of  the  other  trostees  Bnu.BR. 
by  their  solicitor.  The  trostees,  ho\rever,  in  December,  1800, 
being  informed,  that  Mortlock  had  made  a  large  profit  by  his 
bargain,  and  had  actoally  contracted  for  the  re-sale  of  part  of 
the  estate  for  several  soms,  amoonting  to  84,900Z.,  leaving  a 
considerable  part  ondisposed  of,  refosed  to  concor  in  the  con- 
veyance. Upon  that  resale  the  porchasers  ^ere  bot  seven  in 
nomber ;  and  the  money  was  to  be  received  by  instalments  in 
the  coorse  of  the  year  1801.  The  circomstances,  onder  which 
the  valoe  of  the  estate  was  fixed,  were  these.  In  the  spring  of 
the  year  1800  Mr.  Boiler  applied  to  the  aoctioneer  to  sorvey  the 
estate ;  and  advise  him  of  the  valoe  and  the  best  mode  of  selling. 
In  Jone  and  Joly  the  aoctioneer  represented,  that  he  had  sor- 
veyed  the  estate ;  and  according  to  his  own  evidence,  that  it  was 
worth  at  least  28,0002. ;  bot,  if  from  24,000{.  to  27,0002.  shoold 
be  offered,  a  consoltation  shoold  take  place ;  and  he  woold  before 
the  aoction  valoe  it  again,  as  then  divided  into  fifteen  lots.  In 
the  beginning  of  September,  1800,  the  aoctioneer  again  sor- 
veyed  the  estate  in  person:  the  former  sorvey  having  been 
made  by  a  clerk ;  and  the  amoont  of  the  second  valoatien  was 
38,8862.  That  valoation  was  first  prodoced  to  the  solicitor  of 
Mr.  Boiler  in  the  beginning  of  1801 :  the  aoctioneer  having 
never  before  commonicated  the  fact  to  Mr.  Boiler  or  any  other 
person. 

After  the  answers  were  pot  in  Mrs.  Boiler  died ;  not  leaving 
any  children.  A  sopplemental  bill  was  filed ;  claiming  the  relief 
against  Mr.  Boiler. 

The  Solicitor-General^  Mr.  Richards,  Mr.  Wilson,  and  Mr.       [  205  l 
Hart,  for  the  plaintiff : 

The  defence  to  this  bill  rests  opon  inadeqoacy  of  consideration 
and  misinformation  as  to  the  valoe  of  the  estate ;  impoting,  not 
any  fraod  to  the  plaintiff,  bot  want  of  care  and  attention,  and 
mismanagement,  to  the  agent  of.  the  defendant.  Inadeqoacy 
of  valoe  may  with  other  circomstances  raise  a  presomption  of 
fraod ;  bot  in  a  transaction  like  this,  the  conduct  of  the  pur- 
chaser onimpeached,  no  advantage  taken  of  youth,  distress,  &c. 

£  E  2 
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MoBTLOGK  no  relation  or  confidence  between  them,  the  defendant  consulting 
BuLLEB.  those,  qualified  to  give  him  the  best  advice,  every  circumstance 
removing,  instead  of  raising,  suspicion,  mere  inadequacy  cannot 
induce  the  Court  to  withhold  a  specific  performance.  What 
constitutes  inadequacy  of  price  ?  Where  is  the  line  to  be  drawn  ? 
Upon  a  subject  so  vague,  indefinite,  and  uncertain,  it  is  impos- 
sible to  draw  any  rule.  In  the  last  case  of  that  nature.  White  v. 
Damon,^  your  Lordship  affirmed  Lord  Rosslyn's  decree;  but 
upon  a  very  different  ground ;  that  the  only  witness  was  inter- 
ested :  holding  upon  the  other  point,  that  the  discretion  most 
be  exercised  upon  principles,  that  will  bear  the  test  of  application 
to  other  cases ;  and  in  the  first  decree  Lord  Bosslyn  even  felt 
the  necessity  of  taking  into  consideration  some  circumstances  of 
an  equitable  nature ;  observing  upon  the  place  and  time  of  sale. 
Li  Mortimer  v.  Capper  I  Lord  Thublow  mentions  a  case,  where 
the  consideration  was  only  one-tenth  of  the  value,  and  yet  a 
specific  performance  was  decreed.  Reverse  the  case ;  and  if  any 
principle  of  this  nature  exists,  suppose,  more  than  the  value  was 
given  by  a  purchaser  :  the  answer  would  be  Caveat  emptor :  he 
[*296  ]  must  look  to  the  estate ;  and  the  same  ^principle  must  apply  to 
to  the  other  party  to  the  contract.  Li  Griffith  v.  Spratley  §  the 
words  of  Lord  Chief  Justice  Eybb  were,  that  inadequacy  is 
certainly  a  badge  of  fraud ;  but  is  in  itself  no  solid  ground  of 
relief.  •  •  * 
1 297  ]  As  to  the  circumstances,  under  which  this  relief  is  sought,  by 

the  death  of  Mrs.  Buller  without  children  the  interest  of  the 
trustees  is  gone;  and  the  plaintiff  is  entitled  to  the  benefit 
arising  from  that  accident :  but,  if  the  interest  under  the  trust 
is  not  to  be  considered  as  out  of  the  question,  having  given  Mr. 
Buller  a  right  to  act  for  them,  they  are  bound  by  his  acts. 

Mr.  RomiUy  and  Mr.  Leach,  for  the  defendant,  Mr.  Buller : 

i;  300  ]  *    *    The  Court  never  will  make  a  decree,  the  effect  of  which 

will  prove  the  seeds  of  future  suits;  and  the  consequence  of 
this  decree  must  be,  supposing  Mrs.  Buller  was  living,  a  suit 
against  the  trustees  for  a  breach  of  trust ;  who  might  bring  an 

t  6  E.  B.  71  (7  Ves.  30).    X  1  Br.  C.  C.  156;  see  p.  158.    §  2  Br.  C.  C.  179, «. 
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action  against  the  agent  for  damages  on  account  of  hie  negli-    Hobtlock 
gence.     *     ♦    ♦  Bullbe, 

The  trustees  ought  to  have  consulted  Mrs.  Buller,  and  [  303  ] 
also  to  have  considered,  what  was  her  interest  upon  the  subject. 
The  agent,  apprized  of  the  circumstances,  takes  upon  himself 
to  act,  without  guarding  the  contract  with  the  approbation 
of  the  trustees;  and  thereby  undertakes  the  duty  of  trustees, 
to  take  care  that  no  contract  shall  be  entered  into,  that  is 
not  advantageous  to  the  trust.  Would  not  the  trustees,  acting 
in  this  manner,  have  been  considered  guilty  of  a  gross  and 
flagrant  breach  of  trust?  Will  the  Court  execute  a  contract 
obtained  by  a  breach  of  trust  ?  ♦  ♦  Lord  Hardwickb  states,  L  ^^  1 
that  he,  not  only  never  authorised  this  agent,  but  did  not 
know  he  was  consulted,  till  long  after  this  contract  was  entered 
into ;  and  the  representation  of  the  other  trustees  is,  that  they 
never  consented  to  any  thing  but  Mr.  BuUer's  desire,  generally 
expressed,  to  sell :  nothing  in  their  admissions  importing  their 
consent  to  make  this  person  their  authorised  agent,  so  as  to  bind 
them.  The  effect  is  nothing  more  than  a  communication  of  the 
desire  of  Mr.  and  Mrs.  Buller  to  sell ;  and  their  answer,  that,  if 
the  thing  is  advisable,  they  will  not  object.  What  other  answer 
could  they  give  ?  They  could  not  object  to  the  desire  to  sell : 
but  their  consent  to  that  does  not  bind  them  to,  or  implicate 
them  in,  the  terms  of  the  sale. 

[Upon  the  question  of  inadequacy  they  cited  Day  v.  Newman, ^ 
and  other  cases.] 

The  Lord  Chancellor: 

In  this  very  important  cause  one  or  two  cases  may  deserve  [  305  ] 
consideration.  In  Twining  v.  Morricel  there  was  no  pretence  in 
the  evidence  of  any  contract  by  Blake,  that  he  should  bid  for  the 
vendors.  Lord  Kenton  said,  this  Court  is  not  bound  specifically 
to  execute  every  contract ;  and  if  there  was  any  sort  of  surprise, 
that  made  it  not  fair  and  honest  to  call  for  an  execution,  he 
would  not  give  the  extraordinary  relief  of  a  specific  performance  : 
neither  would  he  order  the  contract  to  be  delivered  up:  but 
would  let  the  purchaser  go  to  law.    The  only  ground  there  was, 

t  2  R.  K.  1  (2  Cox,  77).  t  2  Br.  C.  0.  326. 
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MoBTLooK  that  Blake,  who  purchased  for  Twining,  having  been  the  solicitor 
BuLLEB.  ^^^  ^^6  vendors,  Lord  Eenyon  was  satisfied,  his  bidding  had 
damped  and  chilled  the  sale  ;  creating  a  suspicion,  that  he  was  a 
puffer ;  and  though  there  was  no  evidence,  that  the  estate  would 
have  brought  more,  he  thought  that  circumstance  a  very 
sufficient  ground  for  refusing  a  specific  performance.  There  is 
another  case,  in  which,  I  think,  Lord  Alvanley  was  right : 
Empry  v.  Wase.  Upon  the  appeal,  +  I  adopted  Lord  Alvanlky's 
opinion,  that  it  is  not  incumbent  upon  this  Court  to  decree  a 
specific  performance  in  a  case,  where  such  a  circumstance  as  a 
careless  valuation  was  likely  to  lead  to  harsh  consequences,  upon 
that  singular  doctrine  of  this  Court,  that  a  husband  must  go  to 
gaol,  if  he  cannot  procure  his  wife  to  concur  in  the  act,  for  which 
he  had  contracted.  The  Marquis  of  Townshend  v.  Stangrooml 
also  contains  something  relative  to  this  subject ;  and  upon  all 
the  cases  there  is  not  the  least  pretence  for  saying,  this  Court 
must  either  execute  the  agreement,  or  order  it  to  be  delivered  up ; 
for  the  whole  doctrine  of'  the  Court  has  gone  upon  the  contrary 
[  *906  ]  of  that.  Lord  Thublow  used  to  refer  this  doctrine  of  *specific 
performance  to  this ;  that  it  is  scarcely  possible,  that  there  may 
not  be  some  small  mistake  or  inaccuracy ;  as  that  a  leasehold 
interest,  represented  to  be  for  21  years,  may  be  for  20  years  and 
nine  months:  some  of  those  little  circumstances,  that  would 
defeat  an  action  at  law ;  and  yet  lie  so  clearly  in  compensation, 
that  they  ought  not  to  prevent  the  execution  of  the  contract.  § 
But  that  has  been  extended  to  a  great  length  in  this  Court.  The 
rule  is  clear  enough  :  but  the  application  in  each  particular  case 
must  depend  upon  the  discretion  of  the  Judge.  It  is  like  the 
case  of  fraud.  The  rule  is,  that  this  Court  will  set  aside  a 
bargain  for  fraud :  but  the  Court  has  never  ventured  to  lay 
down,  as  a  general  proposition,  what  shall  constitute  fraud. 

The  Solicitor-General,  in  reply : 

The  well  known  distinction  between  decrees  to  rescind  and  to 
enforce  contracts  does  not  apply  to  a  case  like  this ;  which  rests 
upon  inadequacy  alone.     White  v.  Damon  contained  many  other 

t  Afite,  p.  109  (8  Ves.  505).  §  Calcraft  v.  Roebuck,  1  R.  B.  126 

5  B.  R.  312  (6  Ves.  328).  (1  Yes.  Jun.  221). 
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circomstances :  the  distress  of  the  vendor,  the  time  and  place  of  Mobtlooc 
sale,  notice  to  the  vendor,  but  no  consent  by  him.  The  other  buuLbb. 
authorities  referred  to  are  also  inapplicable,  amounting  only  to 
this  ;  that  a  person,  coming  with  an  equitable  title,  must  shew, 
that  it  has  been  fairly  obtained ;  and  the  description  of  the  con- 
tract, as  hard,  unreasonable,  and  unconscientious,  is  referred  to 
the  conduct  of  the  person  seeking  relief.  In  Day  v.  Newman 
there  must  have  been  more  than  mere  inadequacy  of  price ;  and 
the  cases,  referred  to  by  Lord  Alvaklet,  of  an  unconscientious 
bargain  with  an  expectant  heir,  are  upon  a  different  principle. 
*  *  As  to  the  objection  upon  the  Statute  of  Frauds,  the  [307] 
case  is  put  by  the  supplemental  bill  as  the  contract  of  Mr.  BuUer ; 
and  there  is  no  doubt,  that  the  agent  was  authorised  by  him. 
There  was  nothing  to  suggest  to  the  plaintiff,  that  the  property 
was  settled,  until  the  objection  made  by  the  trustees  to  execute 
the  conveyance.  Mr.  Buller  having  made  this  contract,  cannot 
avail  himself  of  arguments,  that  would  have  been  competent  to 
the  trustees  ;  that  there  was  not  suf&cient  authority ;  and  that  it 
would  have  been  a  breach  of  trust. 

The  Lord  Chancellor: 

This  case  is  extremely  important,  not  only  to  the  parties,  but 
also  to  the  general  interests  of  justice,  as  ^administered  in  this  [  *S08  ] 
Court.  There  is  nothing  in  the  circumstances,  that  could  induce 
me  to  think,  the  plaintiff  could  be  restrained  from  using  all  the 
remedies  he  might  have  at  law ;  if  a  bill  had  been  filed  to  have 
the  contract  delivered  up.  It  is  much  too  late  to  discuss  now, 
whether  this  Court  ought  to  order  a  contract,  that  it  would  not 
specifically  perform  to  be  delivered  up,  and  to  decree  the  per- 
formance of  a  contract,  which  it  would  not  order  to  be  delivered 
up ;  for  the  distinction  is  always  laid  down,  that  there  are  many 
cases,  in  which  the  party  has  obtained  a  right  to  sue  upon  the 
contract  at  law,  and  under  such  circumstances,  that  his  con- 
science cannot  be  affected  here,  so  as  to  deprive  him  of  that 
remedy;  and  yet,  on  the  other  hand  the  Court,  declaring,  he 
ought  to  be  at  liberty  to  proceed  at  law,  will  not  actively  inter- 
pose to  aid  him,  and  specifically  perform  the  contract.  Twining 
V.  Morrice,  and  many  other  cases,  are  of  that  sort. 


424  1804.    CH.     10  VESEY,  308—809.  [rji- 

MoBTLocK  It  18  necessary  to  advert  very  particularly  to  the  circnmstancea 
BuLLER.  of  this  case.  In  a  trust  of  this  nature,  the  most  improvident 
course,  that  can  be  adopted,  is  to  entrust  the  tenant  for  life  with 
the  execution  of  such  a  power  as  this;  for  it  is  generally  the 
interest  of  the  tenant  for  life  to  convert  the  estate  absolutely  into 
money,  either  with  a  view  to  sell  another  estate  to  his  family,  or 
for  the  ordinary  purpose  of  getting  a  better  income  during  his 
life.  The  mode  of  settlement  therefore  in  such  a  case  is,  that 
the  trustees  are  to  sell ;  but  not  without  calling  to  their  aid  all 
fair  attention  to  the  nature  of  the  subject,  and  the  convenience 
of  the  family.  They  are  to  sell  therefore  with  the  consent  of  the 
husband  and  wife;  and,  as  she  is  a  purchaser  for  her  future 
family,  the  providence  of  the  settlement  farther  requires,  that 
the  fact  of  her  consent  and  approbation  shall  be  evidenced  by 
[  *309  ]  deed  with  two  witnesses.  With  *that  consent  and  approbation^ 
necessary  to  protect  the  interest  of  the  tenant  for  life,  the 
trustees,  bound  to  a  due  attention  to  the  interests  of  the  children^ 
have  the  power  of  selling  for  such  price  as  shall  appear  to  them 
to  be  reasonable.  That  expression  must  be  construed,  at  least  in 
a  question  between  the  trustees  and  the  cestuis  que  trusty  after 
they  have  with  due  diligence  examined.  The  object  of  the  sale 
must  be  to  invest  the  money  in  the  purchase  of  another  estate,  to 
be  settled  to  the  same  uses ;  and  they  are  not  to  be  satisfied  with 
probability  upon  that ;  but  it  ought  to  be  with  reference  to  an 
object,  at  that  time  supposed  practicable :  or,  at  least,  this  Court 
would  expect  some  strong  purpose  of  family  prudence,  justifying 
the  conversion,  if  it  is  likely  to  continue  money.  The  character 
of  the  parties  to  this  transaction  is  quite  unimpeached.  All  the 
trustees,  meaning  to  act  properly,  make  Mr.  BuUer  their  agent : 
but,  the  trustees  being  interposed  to  guard  against  what  the 
tenant  for  life  may  propose,  he  ought  not  to  have  been  agent  for 
them.  The  conduct  of  the  agent,  to  whom  the  trustees  apply,, 
through  the  medium  of  Mr.  BuUer,  to  sell  by  auction,  unless  he 
could  sell  advantageously  by  private  contract,  is  most  unaccount- 
able :  but  certainly  the  plaintiff  is  not  concerned  in  that :  the 
agent's  advice,  if  an  offer,  from  24,0002.  to  27,000Z.,  should  be 
made,  to  have  a  consultation ;  also  recommending  a  survey  in 
the  mean  time :  a  declaration  therefore,  that  it  would  not  be  & 
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provident  act  to  carry  the  estate  to  sale  without  farther  examina-  hobtloce 
tion  of  its  value.  But  it  does  not  rest  there.  He  might  after-  bullbb. 
wards  have  thought,  the  value  had  been  satisfactorily  ascertained ; 
and  that  the  trouble  and  expense  of  a  farther  survey  was  un- 
necessary. But  that  is  not  so.  In  the  course  of  six  days 
transactions  take  place,  perfectly  without  example  even  in  these 
cases;  where  difficulties  have  been  raised  by  the  conduct  of 
auctioneers.  A  valuation  was  actually  *made  between  the  6th  [  *3io  ] 
and  9th  of  September ;  and  that  valuation  raised  the  property 
up  to  83,886Z.  Was  it  not  a  most  important  part  of  the  duty  of 
that  agent  to  submit  that  fact  to  the  vendors,  resting  upon  the 
sanctioned  opinion  of  the  very  agent  to  whose  discretion  and 
judgment  they  resorted,  to  direct  the  terms  of  the  sale ;  instead 
of  letting  them  judge  upon  the  speculations  of  another  person, 
what  more  might  be  obtained  ?  But  it  does  not  rest  there.  Of 
the  fact  of  the  valuation  no  communication  was  made  until 
January  or  February  following. 

There  is  evidence  of  inquiries  by  the  plaintiff  as  to  the  value, 
from  the  tenants,  and  all  sources  of  information.  He  was  at  full 
liberty  to  do  so ;  and  having  by  all  just  means  informed  himself, 
that  he  could  make  a  lucrative  bargain,  might  honestly  contract 
with  persons  at  arm's  length,  and  dealing  for  themselves.  But, 
on  the  other  liand,  he  is  in  the  situation  of  a  man,  contenting 
himself  with  a  contract,  instead  of  a  conveyance ;  and  it  is  to  be 
considered,  whether  he  may  have  under  the  circumstances,  not 
only  relief  at  law,  but  the  farther  relief,  afforded  in  this  Court  by 
a  specific  performance.  It  is  clear,  a  plaintiff,  suing  at  law  for 
damages,  or  in  equity  for  a  specific  performance,  must  allege  a 
contract,  binding  some  one;  and  where  a  man  is  imprudent 
enough  to  deal  with  an  agent  for  a  third  person,  without  taking 
care  to  see,  that  there  is  a  written  authority  for  sale,  however 
great  the  hardship,  the  answer  to  his  demand,  both  in  law  and 
equity,  is,  that  he  has  dealt  with  a  person,  not  legally  authorised. 
The  first  consideration  is,  whether  this  was  a  contract  for  the 
trustees  upon  any  thing  antecedent  to  the  date  of  it :  2ndly,  has 
it  become  their  contract  in  this  Court,  connecting  that  with  what 
passed  subsequent  to  the  date  :  Srdly,  if  it  is  the  contract  of  the 
trustees,  in  either  view,  *is  it  possible  for  this  Court  to  execute      [  *dii  ] 
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MoBTUMK  it  ?  Upon  the  first  point,  in  order  to  make  it  the  contract  of  the 
BuLLEB.  trustees,  the  plaintiff  must  prove,  that  they  did  by  parol  authorize 
the  agent,  without  farther  consultation  with  them,  to  sell  this 
estate  in  this  manner,  and  at  this  price.  Admitting  that,  if  they 
left  the  price  entirely  to  his  discretion,  in  a  question  between 
them  and  the  purchaser  they  have  given  authority,  I  must  find 
that  authority  given  specifically  by  all  the  trustees,  or  some  one 
empowered  expressly  and  clearly  to  pledge  their  authority.  If  I 
were  to  hold  it  given  in  this  case,  I  should  carry  these  circum- 
stances to  an  extent,  that  would  make  the  doctrine,  that  the 
authority  may  be  by  parol,  though  the  agreement  must  be  by 
writing,  the  most  mischievous  evasion  of  the  statute.  This  is 
only  a  declaration  of  the  trustees,  that  they  are  ready  to  concur 
in  Mr.  BuUer's  primary  object,  a  sale;  provided  the  estate 
should  be  duly  and  reasonably  sold.  It  is  in  no  way  possible  to 
say,  there  was  a  parol  authority,  in  the  sense  required  by  the 
cases,  to  enter  into  this  written  agreement. 

Next,  are  they  bound  by  their  subsequent  conduct ;  as  if  there 
had  been  antecedent  authority?  Clearly  they  are  not.  The 
trustees  never  had  the  approbation  of  the  husband  and  wife. 
They  never  can  be  said  to  be  bound  by  the  drafts  settled  by  the 
solicitor ;  and  in  the  very  nature  of  the  subject  of  sale  there  was 
a  circumstance,  giving  them  Uxms  ptenitentia,  the  moment  they 
were  informed  there  was  a  question,  whether  the  price  was 
reasonable.  But,  supposing  them  bound,  that  will  not  help  the 
plaintiff  to  the  relief  prayed ;  for  I  am  clearly  of  opinion,  their 
conduct  was  a  breach  of  trust;  not  meaning  to  throw  any 
imputation  upon  them;  as  the  transaction  was  very  likely  to 
happen :  but  their  duty  was  not  to  execute  their  power  of  selling, 
unless  they  knew,  a  discretion  had  been  wisely  and  fully  exerted 
[  '^i^  ]  *upon  the  point  of  reasonable  price ;  unless  they  were  satisfied, 
that  upon  that  point  no  reasonable  objection  could  be  made  with 
reference  to  the  interests  of  Mr.  BuUer,  Mrs.  BuUer,  or  the 
children,  who  might  come  into  existence.  If  the  Court  had  been 
called  upon  in  the  life  of  Mrs.  Buller  for  a  specific  execution, 
there  is  so  little  ground  for  it  under  these  circumstances,  that  on 
the  contrary  at  the  suit  of  the  cestuis  que  trust  the  trustees  would 
have  been  restrained  from  executing.    The  question  as  to  the 
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interposition  of  the  Court  between  the  plaintiff  and  Mr.  Boiler    Mobtlook 
would  have  been  different.    But  it  would  be  impossible  to  decree      bitllkb. 
a  specific  performance,  when  in  the  veiy  same  day  the  Court 
might  be  compelled  to  say,  it  would  be  a  breach  of  trust. 

Next,  this  case  may,  I  think,  be  determined  upon  the  circum- 
stances, without  going  very  accurately  into  the  doctrine  as  to 
inadequacy  of  value.  I  have  looked  into  several  of  the  cases 
upon  that  point;  though  I  do  not  mean  to  decide  upon  it.  Cases 
also  may  arise,  in  which  circumstances,  having  a  different  effect, 
and  different  in  their  nature  from  inadequacy,  will  require  great 
consideration,  upon  the  question  of  specific  performance.  Lord 
BossLTN,  who  had  certainly  great  experience  in  this  Court,  in 
TFhite  v.  Damon ,  if  he  did  not  put  the  decision  upon  the 
inadequacy  of  the  contract,  still  thought,  there  were  other 
circumstances,  in  no  manner  connected  with  the  conduct  of  the 
vendee,  which  this  Court  ought  to  attend  to  upon  the  subject  of 
specific  performance ;  and  observed,  that  the  estate,  situated  at 
Gosport,  was  sold  at  Garraway's ;  at  a  time  too,  which  of  itself 
might  form  an  objection,  deserving  serious  consideration,  if  the 
place  had  been  proper.  I  do  not  go  far  into  the  discussion  of 
the  questions,  the  principles  of  that  case,  so  put,  may  furnish. 
But,  taking  Lord  Rosslyn  to  have  been  duly  of  opinion,  that,  if 
an  auctioneer,  called  *upon  in  that  capacity  to  sell,  so  grossly  [  •Sis  ] 
forgot  what  was  due  to  his  employer,  by  selling  at  a  very 
improper  time  and  place,  that  by  reason  of  that  negligence  the 
property  sold  for  half  its  value,  this  Court  ought  not  to  decree  a 
specific  performance ;  so,  on  the  other  hand,  you  must  consider 
in  every  case,  constituted  of  circumstances,  furnishing  similar 
objections,  how  much  is  due  to  them ;  and  upon  the  circum- 
stances of  this  very  case,  supposing  the  plaintiff  could  have  a 
decree,  it  must  be  considered,  whether  a  man  is  not  bound  by 
the  contract  of  the  auctioneer,  made  without  even  advertising 
the  property.  The  negligence  may  be  more  or  less  gross. 
Upon  the  principles,  that  have  been  ably  pressed  for  the  plain- 
tiff, if  a  person  is  to  have  a  specific  performance  under  such 
negligence  as  this,  where  is  it  to  stop?  Upon  that  ground 
simply  I  should  hesitate  long,  either  with  reference  to  the 
trustees,  or  Mr.  BuUer  himself,  before  I  should  state,  as  a  clear 
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MoBTLocx  proposition,  that,  where  the  title  to  a  specific  performance  is 
BuLLER.  founded  in  a  gross  breach  of  trust  by  an  agent  to  his  principal,  a 
court  of  equity  would  assist  the  plaintiff  in  the  purpose  of  avail- 
ing himself  of  that  breach  of  trust ;  and  whether  the  principle 
would  not  authorise  the  Court  to  leave  him  to  law,  and  not  to  let 
him  come  here  for  a  remedy  beyond  that.  There  are  dicta 
enough  well  to  authorise  that. 

The  case  of  Twining  v.  Mornce^  before  a  Judge,  who  under- 
stood the  doctrine  of  courts  of  equity  as  well  as  any  one,  is  an 
authority,  that  much  less  would  do.  There  is  no  comparison 
between  the  circumstances  of  that  case  and  this.  That  case  was 
free  from  all  imputation  upon  the  party.  It  was  no  more  than 
that  the  vendors  had  employed  Blake  as  their  solicitor.  When 
the  estate  had  been  brought  to  sale,  he  was  in  no  sense  their 
[  *su  ]  agent.  They  had  never  suggested  to  him,  nor  *had  he  under- 
taken, to  bid  for  them.  The  plaintiff,  going  into  the  room,  bid 
Blake,  as  a  friend  and  neighbour  bid  for  him.  Lord  Kenton 
said,  as  his  bidding  might  appear  to  the  persons  present  a 
bidding  for  the  vendors,  and  as  that  might  damp  the  sale,  that 
formed  such  an  impediment  to  a  specific  performance,  that  the 
party  should  be  left  to  law.  I  give  no  opinion  upon  that  case : 
but  it  is  infinitely  short  of  this,  which  goes  this  length ;  that  the 
vendor  has  by  the  silence  of  the  agent  with  regard  to  the  last 
survey  lost  all  opportunity  of  dealing  with  the  knowledge  of 
that  survey  by  the  agent  himself,  and  of  the  fact,  excessively 
material,  that  the  estate,  if  sold  in  lots,  might  probably  produce 
so  much  more.  The  vendor  is  in  all  probability  full  as  much 
prejudiced,  as  the  vendors  in  Twining  v.  Morrice  were  by  the 
accidents  attending  that  sale.  My  opinion  therefore  is,  1st,  that 
this  was  a  sale,  in  which  the  trustees  had  not  given  lawful 
authority  enough  to  contract  on  their  behalf  within  the  statute ; 
and  therefore  are  not  bound :  2ndly,  supposing,  they  had  given 
sufficient  authority,  stiU,  considering  the  nature  of  their  interest^ 
this  Court  could  not  have  compelled  an  execution  against  the 
cestui  que  trusty  if  they  had  been  living ;  not  stating  my  opinion 
as  to  any  remedy  the  plaintiff  might  in  that  case  have  against 
the  trustees  for  damages. 
Next,  if  this  contract  cannot  be  executed  against  the  trustees. 
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can  it  against  Mr.  Bailer  ?    First,  what  decree  would  have  been    Mostlook 

made,  if  this  cause  had  been  heard,  not  under  these  circum-     buller. 

stances,  but,  while  Mrs.  Buller  was  living,  or  any  children,  if  she 

had  any  ?    The  supplemental  bill  does  not  vary  the  statement  of 

the  original  bill  as  to  the  nature  of  the  contract.    It  might  have 

been  put  as  the  contract  both  of  the  trustees  and  of  Mr.  Buller : 

but  the  supplemental  bill  was  necessary,  supposing  the  contract 

originally  to  have  been  *with  the  trustees  only ;  for  it  might      [  *815  ] 

happen,  that,  after  the  trustees  in  such  a  case  had  entered  into  a 

due  contract,  binding  all  parties,  circimistances  might  arise,  that 

might  prevent  them  from  carrying  it  into  execution ;  and  that  is 

the  very  point  contended  by  this  supplemental  bill;   stating 

truly,   that  they  had  only  an  estate  to  preserve    contingent 

remainders  during  the  existence  of  the  marriage;  and  in  the 

event,  that  has  happened,  Mr.  Buller's  estate  for  life,  and  his 

remainder  in  fee  being  brought  together,  in  law  the  power  of  the 

trustees  is  in  the  language  of  the  supplemental  bill  extinguished 

and  gone.    But,  though  the  power  has  gone  at  law,  yet,  if  the 

purchaser  had  entered  into  the  contract  with  the  trustees,  with 

the  approbation  of  Mr.  and  Mrs.  Buller,  according  to  the  deed, 

that  contract,  once  entered  into,  and  having  bound  the  estate, 

though  it  could  not  be  executed  by  the  power  of  sale,  should  be 

made  good  by  those,  who  had  got  an  interest,  by  the  effect  of 

their  interest,  if  not  by  the  authority  of  the  trustees ;  and  that 

is  the  meaning  of  this  bill. 

I  agree,  if  a  person  carries  an  estate  to  market,  not  having  any 
4iitle  at  the  time,  it  is  much  too  late  to  discuss  the  question, 
whether  it  would  have  been  wholesome  originally  to  have  held, 
that  he  should  not  have  a  specific  performance,  t  There  is  a 
difference  between  an  estate  subject  to  incumbrances,  and  the 
case  I  put ;  where  the  vendor  at  the  date  of  the  contract  has  not 
a  title.  Some  authorities  go  the  length  of  giving  a  specific 
performance,  if  the  vendor  can  even  by  an  Act  of  Parliament 
obtain  a  title  before  the  report.  I  also  agree,  if  a  man,  having 
partial  interests  in  an  estate,  chooses  to  enter  into  a  contract, 
representing  it,  and  agreeing  to  sell  it,  as  his  own,  it  is  not 
competent  to  *him  afterwards  to  say,  though  he  has  valuable      [  *316  ] 

t  Jmkin$  r.  //i  m,  6  E.  R.  14  (6  Yes.  646). 
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MoBTLooK  interests,  be  has  not  the  entirety ;  and  therefore  the  purchaser 
BuLLBB.  B^^^^  ^^^  ^^^^  ^^^  benefit  of  his  contract.  For  the  purpose  of 
this  jurisdiction,  the  person  contracting  under  those  circum- 
stances, is  bound  by  the  assertion  in  his  contract ;  and,  if  the 
vendee  chooses  to  take  as  much  as  he  can  have,  he  has  a  right 
to  that,  and  to  an  abatement ;  and  the  Court  will  not  hear  the 
objection  by  the  vendor,  that  the  purchaser  cannot  have  the 
whole.  But  that  always  turns  upon  this;  that  it  is,  and  is 
intended  to  be,  the  contract  of  the  vendor.  My  opinion  is,  that 
this  was  not  the  contract  of  Mr.  Buller ;  that  it  was  not  in  the 
contemplation  of  the  agent,  the  trustees,  or  any  one,  excluding 
the  plaintiff,  that  it  should  be  the  contract  of  Mr.  Buller,  if  it 
was  not  the  contract  of  the  trustees. 

If  I  am  wrong  in  this,  that  brings  it  to  the  effect  of  the  agent's 
conduct.  The  objection  is  taken,  how  does  that  concern  the 
plaintiff?  Whether  as  between  them  it  was  his  contract,  or  not, 
the  plaintiff  conceived  it  to  be  so.  I  do  not  enter  into  the 
question  of  fact;  for  the  answer  to  the  plaintiff  is  just  aa 
effectual,  whether  he  conceived  Mr.  Buller  to  be  dealing  for  his 
own  estate,  er  not.  The  plaintiff  has  no  contract,  but  a  con- 
tract, signed  by  this  agent ;  and  upon  his  evidence  the  trustees 
were  his  principals ;  and  it  was  not  the  intention  of  Mr.  Buller 
to  give  any  authority,  binding  himself,  that  did  not  bind  the 
trustees.  It  was  for  the  sale  of  their  inheritance,  not  his ; 
including  minor  interests,  if  not  affecting  their's.  It  is  im- 
possible therefore  to  say,  it  was  the  double  contract :  that  of  the 
trustees ;  and,  if  not  their's,  his ;  and  it  was  not  his  intention  to 
part  with  his  partial  interest.  His  intention  was  to  give,  not  his 
authority,  but  that  of  the  trustees,  to  the  agent ;  and,  if  their 
':m7]  authority  was  not  effectually  given,  *whatever  may  be  the 
remedy  at  law,  it  cannot  be  executed  partially  in  equity ;  and  it 
would  be  strange,  if  that  contract,  which  never  could  have  been 
executed,  unless  it  was  the  contract  of  the  trustees,  for  the 
substitution  of  other  lands,  to  be  settled  to  the  same  uses,  should 
have  been  executed  in  this  Court  by  tearing  to  pieces  the  family 
property,  that  was  the  subject  of  the  contract. 

The  result  is,  that  nothing  was  intended  to  be  bound  but  the 
inheritance  of  the  trustees;  that  the  trustees  have  not  given 
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such  an  auihority  as  binds  them  within  the  statute ;  that,  if  they    Mobtlook 
hady  the  execution  of  this  contract  would  under  the  circumstances     bullbs. 
have  been  such  a  breach  of  trust,  that  this  Court  would  not  have 
permitted  them  to  carry  it  into  execution ;  farther,  that  under 
the  circumstances,  if  the  plaintiff  cannot  have  a  decree  for  the 
whole,  he  cannot  for  a  part ;  and  the  subsequent  event  makes  no 
alteration ;  for  the  contract  of  the  trustees,  not  of  Mr.  Buller 
must  have  been  the  foundation  of  the  decree;  and,  if  so,  it 
cannot  become  his  contract  by  the  event  of  the  death  of  Mrs. 
Buller  without  children.    These  are  the  grounds,  upon  which 
this  case  may  be  determined;  without  saying  more  upon  the 
inadequacy,  or  the  retention  of  that  important  fact  by  the  agent ; 
though  that  alone  is  a  sufficient  ground  for  a  decree,  dismissing 
this  bill. 

The  decree,  drawn  up  by  the  Lord  Chancbllor  himself,  Dee.  2^. 
declared,  that  it  appears  to  this  Court,  that  at  the  time  the 
alleged  contract,  the  specific  performance  of  which  is  sought  in 
this  cause,  was  made,  the  power  of  selling  the  whole  inheritance 
of  the  estates  in  question  was  by  the  marriage  settlement  reserved 
to  trustees  therein  named,  to  be  executed  by  them  for  the  purposes 
therein  prescribed,  at  such  price  as  should  appear  to  them  to  be 
^reasonable,  and  with  such  approbation  and  consent,  and  so  [  *318  ] 
testified,  as  therein-mentioned ;  and  that  the  said  trustees  are 
not  bound  in  the  event,  which  has  happened,  of  the  death  of  the 
late  defendant  Elizabeth  Buller,  without  leaving  any  issue  of  the 
marriage  now  living,  and  would  not  have  been  bound  under  the 
circumstances  proved  in  this  cause,  if  such  event  had  not 
happened,  by  the  said  alleged  contract  to  have  executed  such 
power  for  the  purpose  of  specifically  executing  such  alleged 
contract;  and,  it  having  been  contended,  that  Elizabeth,  the 
wife  of  the  defendant  John  Buller,  having  died  without  issue, 
and  that  by  reai^n  of  such  event  the  said  defendant  John  Buller 
having  since  the  filing  of  the  original  bill  acquired  such  an 
interest  in  the  estate  as  would  enable  him  by  his  own  act  to 
convey  the  inheritance  in  fee  simple,  to  the  purchaser,  he  ought 
to  be  decreed  to  make  such  conveyance,  it  was  farther  declared, 
that,  due  and  equitable  regard  being  had  to  the  proofs  in  this 
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MoBTLocK  cause  respecting  the  value  of  the  premises,  alleged  to  have  been 
BuLLEB.  contracted  to  be  sold  for  the  sum  of  26,500Z.,  and  to  the  fact, 
that  the  same  had  been  re-surveyed  and  re-valued  on  behalf  of 
the  proposed  vendors  and  estimated  upon  such  re-survey  and  re- 
valuation as  worth  the  sum  of  88,386{.  to  be  sold  in  lots,  and 
that  such  re-valuation  had  not  been  disclosed,  before  the  alleged 
contract  was  signed,  to  the  intended  vendors,  or  any  person 
interested  in  the  money  to  arise  by  sale  of  the  premises,  although 
made  under  the  directions  of  the  persons  signing  the  said  alleged 
contract,  as  authorised  so  to  do  on  behalf  of  the  vendors,  and  to 
all  other  the  circumstances  of  this  case,  this  Court  ought  not,  if 
the  said  Elizabeth  Buller,  or  any  issue  by  her,  were  now  living, 
to  direct,  that  the  said  contract,  which  appears  to  this  Court  to 
have  been  intended  to  be  a  contract  on  behalf  of  the  said  trustees, 
acting  in  exercise  of  their  power  under  the  said  settlement,  for 
[  *319  J  sale  of  the  whole  ^inheritance  of  the  premises  settled,  should  be 
carried  into  execution  by  the  said  defendant  John  Buller  only,  as 
far  as  his  partial  or  particular  interests  in  the  said  settled 
premises  would  have  enabled  him  in  such  case  to  execute  the 
same ;  and  it  was  farther  declared,  that,  such  due  and  equitable 
regard  being  had,  as  aforesaid,  this  Court  ought  not,  although 
the  event  has  happened  of  the  death  of  the  said  late  defendant 
Elizabeth  Buller  without  issue  of  the  marriage,  to  decree  him, 
the  said  defendant  John  Buller,  to  convey  the  enlarged  estate, 
which  by  reason  of  such  event  he  is  enabled  to  convey,  to  the 
plaintiff  in  the  specific  performandb  of  the  said  alleged  contract ; 
but  that  in  this  case  the  plaintiff  ought  to  be  left  to  his  remedy 
at  law;  and  therefore  without  prejudice  to  such  remedy  the 
original  and  supplementary  bills  are  dismissed  without  costs. 
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EDGAR   Ain)    Another,    Assignees   op   GARDEN',  a 

Bankeupt,   v.  fowler    and  Another.  +  ^^^^' 

(3  East,  222—225.)  

Where  credit  was  given  by  insuranoe  brokers  in  an  acoount  delivered  [  ^^^  ] 
in  by  them  to  an  underwriter  for  the  premiums  of  re-assurances,  declared 
illegal  by  the  stat.  19  Geo.  11.  c.  37,  after  which  the  assured  gave  notice 
to  the  brokers  not  to  pay  the  money  over  to  the  underwriter,  and 
indemnified  them  for  withholding  it :  held  that  the  underwriter  could 
not  maintaJTi  an  action  against  the  brokers  to  recover  such  premiums  as 
for  money  had  and  received  by  them  to  his  use,  the  transaction  being 
illegal,  and  the  money  not  having  been  actually  paid,  but  only  credit 
given  for  it  in  account. 

The  plaintiffs  declared  for  money  had  and  received  to  the  use 
of  the  bankrupt,  money  lent  to  the  defendants,  money  paid,  laid 
out  and  expended  by  the  bankrupt,  and  on  an  account  stated 
with  the  bankrupt  before  his  bankruptcy.  Flea  non  assumpsit. 
At  the  trial  before  Le  Blanc,  J.  at  the  last  assizes  at  Bristol  a 
verdict  was  entered  for  the  plaintiffs  with  201.  damages,  subject 
to  an  application  to  be  made  to  this  Court  to  increase  the 
damages  to  4092.  10a.  upon  the  following  case. 

The  defendants  were  insurance  brokers  at  Bristol.  The  bank- 
rupt during  the  whole  of  the  year  1799  and  until  March,  1800, 
was  used  to  subscribe  as  an  underwriter  policies  of  marine 
insurance  at  the  office  of  the  defendants.  The  defendants, 
according  to  the  usual  custom  in  that  line  of  business,  gave  credit 
to  the  assured,  and  the  bankrupt  gave  credit  to  the  defendants 
for  the  premiums.  In  the  months  of  January  and  February, 
1800,  the  defendants,  by  directions  of  Mr.  Pope  and  of  Mr. 
Dinwiddie,  effected  pohcies  of  re-assurance  which  were  illegal 
under  *the  stat.  19  Geo.  II.  c.  37,  and  known  by  all  the  parties  to 
be  so  ;  and  which  were  respectively  underwritten  by  the  bank-  1^  *^^'^  ^ 
rupt  before  his  bankruptcy.    The  premiums  for  the  re-assurances 

t  Taylor  v.  Chester  (1869)  L.  B.  4  Q.  B.  309,  314,  38  L.  J.  Q.  B.  225,  21 
L.  T.  339.— B.  C. 
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Edqab  underwritten  by  the  bankrupt  for  Pope  amounted  to  1262.,  and 
Fowler,  for  Dinwiddie  to  283i.  10«.,  making  together  4091. 10s.  For  these 
premioms  the  defendants  gave  the  bankrupt  credit  in  their 
account  with  him,  and  took  credit  in  their  accounts  with  Pope 
and  Dinwiddie.  No  money  passed  on  either  side.  Shortly 
after  this  the  bankrupt  applied  to  the  defendants  for  his  account, 
which  was  delivered  him,  and  in  which  he  had  credit  given  him 
for  these  premiums.  On  this  account  a  considerable  balance 
•  appeared  in  favour  of  the  bankrupt,  but  no  settlement  of  the 
account  took  place.  On  the  28rd  of  April,  1800,  a  commission 
of  bankrupt  issued  against  Garden,  under  which  he  was  duly 
declared  a  bankrupt,  and  the  plaintiffs  chosen  assignees.  After 
the  bankruptcy  some  losses  having  happened  upon  the  policies 
effected  by  the  defendants  on  behalf  of  Dinwiddie,  which  by 
reason  of  the  bankruptcy  were  not  likely  to  be  paid,  Dinwiddie 
on  the  27th  of  December,  1800,  gave  the  following  notice  to  the 
defendants :  ''  Take  notice  that  I  do  forbid  you  and  each  of  you 
to  pay  any  money  to  the  assignees  of  William  Garden  a  bankrupt, 
or  to  any  other,  on  account  of  any  re-assurance,  wager,  or  other 
illegal  contract  made  between  me  and  the  said  W.  Garden,  and 
upon  any  of  which  you  are  the  stakeholders ;  and  that  I  require 
you  to  hold  all  such  stakes  deposited  by  me  in  your  hands  for 
my  use  and  benefit.  And  I  do  hereby  undertake  to  indemnify 
you  against  all  damages,  &c.  which  you  may  suffer  on  account 
thereof."  Dated  Manchester,  27th  of  December,  1800,  and 
signed  Wm.  Dinwiddie. 
[  224  ]  Pope  likewise  gave  the  defendants  notice  not  to  pay  over  the 

premiums  on  the  policies  of  re-assurance  effected  on  his  account ; 
and  both  he  and  Dinwiddie  refused  to  allow  them  in  their 
respective  accounts  with  the  defendants.  The  defendants 
immediately  acquainted  the  plaintiffs  with  the  notices  they 
had  received.  On  the  4th  of  April,  1801,  the  plaintiffs  accepted 
from  the  defendants  their  note  at  three  months  for  2,2921. 2s.  9d., 
being  the  balance  of  the  account  due  to  the  bankrupt  after 
deducting  the  4092.  lO^.  the  amount  of  these  premiums,  without 
prejudice  to  the  question  of  law  as  to  that  sum.  On  the  trial  it 
appeared  that  the  defendants  had  taken  credit  for  201.,  the 
difference  between  the  premium  and  loss  on  a  similar  policy  of 
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re-assurance  underwritten  by  the  bankrupt  for  one  of  the  defen-  Edoar 
dants  (Fowler),  on  which  a  loss  had  happened:  and  that  fowleb. 
although  credit  had  been  given  by  the  two  defendants  to  Fowler 
in  his  private  account  for  the  202.,  yet  such  account  had  not  in 
iact  been  settled  between  them,  or  the  20Z.  paid  over.  The 
learned  Judge  was  of  opinion  that  the  defendants  were  not 
entitled  both  to  deduct  the  409Z.  10«.,  and  likewise  to  take  credit 
for  the  20Z. ;  and  that  at  all  events  the  plaintiffs  were  entitled  to 
a  verdict  for  202. :  and  the  verdict  was  accordingly  so  taken,  with 
liberty  to  move  to  increase  it  to  4092.  lOa.  The  question  for  the 
opinion  of  the  Court  was,  Whether  the  plaintiffs  were  entitled  to 
recover  the  premiums  on  the  policies  of  re-assurance  ?  If  they 
were,  the  damages  were  to  be  increased  to  4092. 10a. ;  if  not,  the 
verdict  to  stand  as  it  was. 

JekyU  for  the  plaintiffs  observed,  that  the  brokers  stood  in 
the  situation  of  middle  men  between  the  assured  and  the  under- 
writer, acting  as  agents  for  each  respectively  according  *to  the  [  ^225  ] 
nature  of  the  act  done.  It  was  the  duty  of  the  defendants  to 
receive  the  premiums  on  behalf  of  the  bankrupt,  and  when,  by 
giving  him  credit  for  them,  they  admit  having  received  them,  it 
is  the  same  as  if  the  assured  had  paid  the  money  to  the  bankrupt 
himself ;  and  the  defendants  having  received  the  money  as  the 
agents  of  the  latter,  it  is  not  competent  to  them  to  shift  their 
character,  and  consider  themselves  merely  as  stakeholders 
between  the  two ;  nor  can  the  assured  recall  the  payment  which 
they  have  once  made,  however  they  might  have  resisted  making 
it  in  the  first  instance. 

LoBD  Ellbnbobough,  Ch.  J. : 

The  money  does  not  appear  to  have  been  actually  paid  into 
the  defendants'  hands.  In  case  of  illegal  transactions  it  may 
always  be  stopped  while  it  is  in  transitu  to  the  person  who  is 
entitled  to  receive  it.  If  indeed  this  had  been  a  legal  transaction, 
the  money  might  perhaps  have  been  considered  as  paid.  But 
we  will  not  assist  an  illegal  transaction  in  any  respect.  We  leave 
the  matter  as  we  find  it :  and  then  the  maxim  applies,  melior  est 
conditio  possidentis.    We  cannot  consider  this  as  money  paid  for 

F  F  2 
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Edoab      the  use  of  the  bankrupt :  no  money  has  in  fact  been  paid,  bui 
FowLBB.     only  an  account  stated.    If  we  were  to  sustain  the  plaintiffs* 
demand,  we  should  be  compelling  the  execution  of  an  illegal 
contract  as  if  it  were  a  legal  one. 

Per  Curiam  : 

Postea  to  the  plaintiff  for  20/. 


1808.  BEATSON  V.   SCHANK  and  OraERS.t 

^^*  (3  East,  233—251.) 

I*  233  ]  Where  a  charter-party  of  affreightment  provided  that  in  case  of  the 

"inability  of  the  ship  to  execute  or  proceed  on  the  service,"  certaiu 
persons  should  be  at  liberty  to  make  such  abatement  out  of  the  freight 
as  they  should  think  reasonable ;  held  that  an  inabiUty  of  the  ship  to 
proceed  to  sea  for  want  of  men  to  navigate  her  was  within  the  proviso, 
although  such  want  of  men  proceeded  from  the  ravages  of  the  small > 
pox  amongst  the  original  crew,  the  death  of  some,  and  the  desertion  of 
others  from  fear  of  the  distemper,  and  an  impossibility  of  procuiing- 
others  on  the  spot  in  their  room. 

Thb  plaintiff  declared  in  covenant  against  the  defendants  upon 
a  charter-party  of  affreightment,  made  the  6th  of  April,  1799, 
between  the  plaintiff  on  behalf  of  himself  and  all  the  other  part- 
owners  of  a  certain  vessel  called  the  Asia,  of  816  tons,  then  in 
the  river  Thames,  of  the  one  part,  and  the  defendants  by  the 
description  of  the  Commissioners  of  the  Transport  Ofiice,  on 
behalf  of  his  Majesty,  on  the  other  part ;  whereby  the  plaintiff 
let  to  hire  and  freight  the  said  ship  to  the  commissioners,  the 
defendants,  to  receive  on  board  at  such  ports  as  should  be  directed 
all  such  soldiers,  horses,  women,  servants,  arms,  ammunition, 
provisions,  stores,  or  whatever  else  should  be  ordered  to  be  put  on 
board  her,  and  proceed  therewith  to  such  ports  as  should  le 
required,  and  after  having  landed  the  said  soldiers,  horses,  and 
stores,  to  receive  on  board  such  others,  with  their  baggage,  i&c. 
as  should  be  put  on  board  her,  and  proceed  therewith  as  should 
be  directed.    The  said  ship  to  continue  in  pay  for  twelve  months 

t  Beferred  to  by  Lord  Selbome  in  principle  is  carried  out  on  the  autho- 

Jnman    Steam-ship    Co.  v.  Bischoff  rity  of  the  House  of  Lords  in  Grant 

(1882)  7  App.  Ca.  670,  672,  62  L.  J.  v.  Coverdah  (1884)  9  App.  Ca.  470. 

Q.  B.  109,  47  L.  T.  581.     A  similar  63  L.  J.  a  B.  462, 61 L.  T.472.-E.  C. 
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-certain,  and  afterwards  till  discharged  from  his  Majesty's  service.  Beatson 
The  defendants  did  thereby  hire  the  said  ship  for  the  said  time  schavk. 
«nd  service  accordingly.  And  the  plaintiff  thereby  covenanted 
that  the  ship  was  ^strong,  &c.  and  substantial,  and  coppered,  [  *^^^  1 
and  should  sail  forthwith  to  or  near  Deptford  (wind  and  weather 
permitting),  equipped  and  provided  with  masts,  sails,  &c.  and 
proper  boats,  &e.  necessary  for  such  a  voyage,  and  with  furniture 
-and  all  other  materials  and  things  necessary  for  such  a  ship  for 
her  intended  voyage,  &c.  together  with  various  enumerated 
articles,  agreeable  to  a  model  at  the  transport  office,  Deptford. 
And  the  ship  was  to  be  manned  in  proportion  to  five  men  and  a 
boy  to  100  tons,  fit  and  capable  to  manage  and  sail  her,  and 
should  have  twenty  carriage  guns  mounted,  &c.  and  with  powder 
and  shot  in  proportion  ;  as  also  with  good  victuals  sufficient  for 
the  men  during  the  service ;  and  the  whole  number  of  men  to  be 
constantly  on  board ;  and  a  regular  book  kept  of  their  entries  and 
discharges,  &c.  And  that  the  master  should  receive  on  board 
the  ship  from  time  to  time  such  a  number  of  soldiers  and  other 
persons,  horses,  provisions,  provender,  naval  and  victualling 
stores,  recruits,  or  whatever  else  there  should  be  occasion  for  the 
King's  service,  as  should  be  directed,  and  as  he  could  reasonably 
'Caxrj,  and  should  therewith  proceed  to  such  place,  &c.  as  the 
•commissioners  or  the  officer  in  chief  whose  command  he  should 
be  under  should  order,  landing  and  delivering  the  same  accord- 
ingly, and  so  from  time  to  time  during  her  continuance  in  the 
-eaid  service ;  in  performance  of  which  the  master  and  his  men 
with  his  boats  should  be  aiding  and  assisting.  And  that  the 
isaid  master  should  sign  receipts,  bills  of  lading,  or  other  proper 
indents  for  what  he  should  receive  on  board,  (men  and  horses 
'excepted),  and  be  accountable  for  the  same :  who  likewise  was 
thereby  obliged  to  keep  a  true  log-book  of  the  wind  and  weather, 
Ag.  and  at  the  end  of  the  service  deliver  the  same  into  the 
Transport  Office  upon  oath  if  required,  together  *with  all  orders  [  ^235  ] 
-and  instructions  that  he  should  receive.  And  upon  the  arrival  of 
the  ship  at  any  place  should  send  immediate  notice  thereof  to 
the  said  commissioners.  In  consideration  of  which  covenants  the 
4X)mmissioners  covenanted  for  and  on  behalf  of  his  Majesty,  that 
ihe  plaintiff  should  be  paid  for  the  hire  and  freight  of  the  ship  the 
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Beateon  sum  of  9,700^.  for  the  twelve  calendar  months;  provided  she 
ScHAKK.  should  not  be  lost  or  captured  within  that  time.  But  in  case  of 
such  event,  the  freight  to  be  paid  should  be  for  no  more  than  the 
time  she  might  actually  be  employed,  according  to  the  rate  of  the 
said  9,7002.  for  twelve  calendar  months :  and  should  the  ship  be 
continued  in  his  Majesty's  service  longer  than  the  said  twelve 
calendar  months,  then  the  owners  were  to  be  paid  the  same  rate 
of  hire  per  month  as  other  coppered  ships  (then  at  15«.  per  ton) 
might  have,  and  what  others  might  be  engaged  at,  with  the  usual 
interest  on  Transport  Office  bills  added  thereto ;  which  freight  or 
pay  should  commence  on  producing  a  certificate  from  the  proper 
inspecting  officer  belonging  to  the  Transport  Office  of  the  ship's 
being  completed,  fitted,  victualled,  manned,  and  provided  with 
proper  necessaries  and  stores  for  the  ship  and  company,  ready 
and  fit  to  sail  when  required,  and  the  same  should  also  cease  and 
determine  at  the  time  of  the  discharge,  on  the  conditions  before 
mentioned.  And  the  plaintiff  should,  on  signing  and  sealing 
thereof,  receive  a  bill  of  imprest,  as  part  payment  for  one  third  of 
the  said  9,7002.  upon  account,  after  being  certified  as  aforesaid 
as  ready  to  proceed,  &c. ;  and  after  the  ship  should  have  been  in 
the  service  six  months  he  should  have  a  bill  of  imprest  for  one 
third  more,  and  the  remaining  one  third  of  the  said  9,7002.  as 
soon  after  the  expiration  of  the  said  twelve  months  as  2,0002. 
r  236  ]  should  be  due  on  account  for  the  *monthly  hire ;  provided  a 
certificate  should  be  produced  to  the  commissioners  under  the 
hand  of  an  agent  of  transports  or  commanding  officer  of  hia 
Majesty's  ships  at  the  place  where  the  said  ships  might  be  of  her 
continuing  in  the  service,  and  two  months'  hire  at  the  expiration 
of  every  four  months  after,  as  was  the  usual  practice  with  regular 
transports,  &c.  and  the  remainder  on  passing  accounts  in  the 
established  manner  after  being  discharged.  The  plaintiff  then 
proceeded  to  aver  performance  of  the  several  matters  covenanted 
by  him  to  be  performed,  (amongst  others)  that  the  whole  number 
of  men  were  constantly  on  board  the  ship :  and  in  fact  that  the 
ship  was  continued  in  his  Majesty's  service  under  the  said  hiring 
longer  than  the  said  twelve  calendar  months,  namely,  for  twenty- 
two  months,  and  that  other  coppered  ships  at  the  time  were  at 
15«.  per  ton  per  month  during  those  twelve  months,  and  after- 
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wards  for  ten  months  at  the  rate  of  1/.  10«.  per  ton  per  month.  Beatsok 
That  the  plaintiff  afterwards  produced  to  the  defendants  the  sghahk. 
certificate  required  of  the  ship  being  properly  provided,  &c.  and 
all  other  customary  certificates,  &c. ;  whereupon  there  became 
due  from  the  defendants  for  the  hire  and  freight  of  the  ship 
divers  sums,  &c. ;  and  although  the  defendants  had  paid  the 
sum  of  9,700/.,  yet  they  had  not  paid  the  sum  of  18,000L 
according  to  the  form  and  effect  of  the  charter-party. 

To  this  the  defendants  pleaded  1st,  the  general  issue ;  on  which 
issue  was  joined.  2nd,  As  to  2,418/.  part  of  the  13,000/.  sup- 
posed to  be  due,  that  by  the  charter-party  it  was  pro\'ided  that 
"  upon  the  loss  of  time,  breach  of  orders,  or  neglect  of  duty  by 
the  said  master,  or  from  the  ship's  inability  to  execute  or  proceed  on 
the  service  on  which  she  might  be  employed,  being  made  appear, 
the  said  commissioners  should  have  free  liberty  and  be  permitted 
*to  mulct,  or  make  such  abatement  out  of  the  freight  and  pay  of  [  *2S7  ] 
the  said  ship  as  should  be  by  them  adjudged  fit  and  reasonable." 
And  then  they  aver,  that  the  ship  while  she  continued  in  the 
service,  viz.  for  182  days,  by  and  from  the  said  ship's  inability 
to  execute  and  proceed  on  the  service  on  which  she  was  employed 
as  aforesaid,  was  detained  and  laid  up  at  Quebec  in  North 
America,  and  did  not  proceed  on  the  said  service.  Whereupon 
afterwards,  viz.  on  the  15th  of  April,  1801,  upon  the  same  being 
made  appear,  the  said  commissioners  did  mulct  and  make  an 
abatement  out  of  the  freight  and  pay  of  the  ship  of  the  said 
2,418/.,  the  same  being  by  the  said  commissioners  adjudged  fit 
and  reasonable  in  that  behalf,  according  to  the  form  and  effect 
of  the  charter-party.  8rdly,  The  defendants,  relying  further 
upon  the  above-mentioned  proviso,  plead  that  on  the  14th  of 
Kovember,  1799,  the  ship,  being  then  at  Quebec  in  North 
America,  was  duly  ordered  to  proceed  and  sail  with  divers 
soldiers,  &c.  on  board  for  the  King's  service  from  Quebec  to 
Halifax  in  Nova  Scotia ;  yet  the  ship  did  not  proceed  and  sail 
according  to  such  order,  but  on  the  contrary  remained  at  Quebec 
182  days  in  breach  of  such  order.  Whereupon  afterwards,  on 
the  15th  of  April,  1801,  upon  the  same  being  made  appear  to  the 
commissioners,  they  mulcted  and  made  abatement,  &c.  (as 
before).     The  4th  plea  was  to  the  same  effect,  only  stating  tibe 
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Beatson  cause  of  the  mulct  and  abatement  made  by  the  commissioners 
ScHANK.  under  the  proviso  to  be,  for  that  by  the  loss  of  time,  and  neglect 
of  duty  by  the  master  in  not  procuring  and  having  the  necessary 
complement  of  men  to  navigate  the  ship,  she  was  detained  at 
Quebec  for  182  days,  without  executing  or  proceeding  on  the 
service  on  which  she  was  employed. 
[  238  ]  The  plaintiff  by  his  replication  took  issue  on  the  second  plea 

as  to  the  ship's  inability  to  proceed  :  as  to  the  third  he  pleaded, 
that  the  master  of  the  ship  did  proceed  and  sail  with  her  from 
Quebec,  according  to  the  order  and  requisition  in  that  plea  men- 
tioned ;  and  as  to  the  fourth,  that  the  ship  was  not  by  the  loss 
of  time  and  neglect  of  duty  of  the  master  detained  at  Quebec  in 
manner  and  form,  &c. :  on  which  issues  were  joined. 

At  the  trial  before  Lord  Eenyon,  Ch.  J.  at  Guildhall  a  special 

verdict  was  found,  stating  in  substance,  as  to  the  first  issue,  that 

the  defendants  had  paid  to  the  plaintiff  all  the  money  due  for 

the  freight  and  hire  of  the  ship  Asm,  according  to  the  form  and 

effect  of  the  charter-party,  except  2,418Z.  after  mentioned.    And 

as  to  the  other  issues,  that  the  ship  Asia  was  in  May,  1799,  taken 

into  and  employed  in  the  service  within  mentioned,  and  continued 

therein  uqtil  the  12th  of  March,  1801.     That  on  the  24th  of 

August,  1799,  the  ship,  pursuant  to  the  order  of  the  defendants, 

sailed  from  Cork  in  Ireland  with  her  full  complement  of  men, 

and  about  700  soldiers,  women  and  children  on  board,  strong, 

&c.  and  well  equipped,  furnished,  and  provided  in  all  respects, 

and  arrived  at  Quebec  in  North  America  on  or  about  the  20th  of 

October,  1799.    That  immediately  after  the  ship's  arrival  at 

Quebec  orders  were  given  to  the  master  of  her  from  Lieutenant- 

General  Hunter,  the  commander  in  chief  of  the  forces  at  Quebec, 

being  the  officer  in  chief  whose  command  the  said  master  was 

under,  to  disembark  the  troops  as  soon  as  possible,  and  to  get 

the  ship  ready  for  sea,  and  to  report  when  she  was  ready.    That 

the  ship  was  reported  by  the  master  to  be  ready  to  receive  troops 

on  the  1st  of  November  and  not  before,  and  to  be  ready  for  sea 

on  the  8rd  of  November.    That  on  the  1st  and  2nd  of  November 

[•289]      then  next  following  *upwards  of  1,100  soldiers,  women  and 

children,  were  sent  on  board  the  ship;   and  the  master  was 

ordered  by  the  said  lieutenant  general,  being  such  officer  as 
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aforesaid,  to  proceed  therewith  to  Halifax  as  soon  as  possible.  Beatsok 
That  during  the  first-mentioned  voyage  from  Cork  to  Quebec,  in  schank. 
consequence  of  the  small  pox  being  introduced  into  the  said  ship 
by  a  child  infected  therewith,  the  said  disorder  and  other  dis- 
tempers greatly  prevailed  on  board  the  ship  ;  the  third  mate  and 
one  seaman  died  during  the  said  voyage ;  and  after  the  ship's 
arrival  at  Quebec  the  crew  were  further  reduced  by  the  sickness 
of  the  major  part  thereof,  of  whom  twelve  were  obliged  to  be 
sent  ashore  to  sick  quarters.  That  the  crew  was  further  reduced 
by  the  desertion  of  six  men  on  the  21st  of  October,  1799,  which 
desertion  was  occasioned  by  the  fear  of  the  disorder  on  board 
the  ship :  and  by  such  desertion  the  said  six  men  forfeited  their 
clothes  and  the  wages  then  due  to  them.  That  the  master  of 
the  ship  used  every  possible  exertion  to  supply  the  deficiency  of 
hands  and  to  proceed  to  sea;  but  the  ship  did  not  proceed 
according  to  the  said  orders,  being  unable  to  procure  a  sufficient 
number  of  proper  hands  to  navigate  her ;  for  which  reason  it 
was  wholly  impracticable  to  proceed  on  the  voyage  from  Quebec 
to  Halifax :  wherefore  the  troops  and  other  persons  sent  on  board 
as  last  mentioned  were  disembarked  on  the  15th  of  November, 
1799  ;  and  the  ship  was  laid  up  on  shore  till  the  16th  of  May  in 
the  year  1800.  Whereupon,  on  the  15th  of  April,  1801,  upon 
the  same  being  made  appear,  the  said  conmussioners  did  mulct 
and  make  an  abatement  out  of  the  freight  and  pay  of  the  ship 
of  the  sum  of  2,418Z.  the  same  being  then  by  the  said  commis- 
sioners adjudged  fit  and  reasonable  in  that  behalf ;  whereof  the 
plaintiff  had  notice.    But  whether,  &c. 

CassiliSf  for  the  plaintiff :  [  240  ] 

The  doubt  arises  on  that  clause  in  the  charter-party  stated  in 
the  plea,  which  provides  that  ''  upon  loss  of  time,  breach  of 
orders,  or  neglect  of  duty  of  the  master,  or  from  the  ship's  in- 
ability to  execute  or  proceed  on  the  service,  being  made  appear 
to  the  commissioners,  they  shall  be  at  liberty  to  mulct  or  make 
such  abatement  out  of  the  freight  as  they  shall  adjudge  fit  and 
reasonable."  And  the  question  will  be.  Whether  the  com- 
missioners must  not  shew  a  good  legal  cause  to  warrant  the 
exercise  of  the  discretion  vested  in  them  of  mulcting  or  making 
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Beatbok 

SCHAKK. 
[241] 


[  ^242  ] 


an  abatement  in  the  freight.  The  charter-party,  being  a  com- 
mercial instrument,  must  be  construed  liberally,  and  according 
to  the  true  spirit  as  well  as  letter  of  it.  *  *  Nothing  appears 
in  the  charter-party  to  shew  that  the  plaintiff  was  meant  to  be  an 
insurer  as  well  as  freighter  for  the  voyage.  In  Hotham  v.  The 
East  India  Company, \  it  was  considered  that  a  freighter  was  not 
an  insurer ;  and  that  a  stipulation  on  the  part  of  ship-owners  to 
be  liable  only  for  ship  damage  did  not  include  damage  *by  the 
act  of  God,  as  by  storms,  but  such  only  as  was  incurred  by  their 
own  or  their  servants'  default,  as  from  defects  in  the  ship  or 
improper  stowage.  He  also  mentioned  a  case  of  the  executors  of 
Wilkinson  against  the  Commissioners  of  the  Navy,^  where  upon  a 


t  Dougl.  271. 

t  The  first  trial  was  before  Lord 
Mansfield  at  the  sittings  after  Hilary 
Term,  1785,  at  Ghiildhall,  when  a 
yerdict  was  found  for  the  plaintiff, 
against  the  directions  of  his  lordship. 
A  new  trial  was  granted  in  Easter 
Term,  25  Geo.  m.  and  a  repleader 
also  awarded.  The  case  referred  to 
at  the  Bar  was  upon  the  second  trial. 
By  a  note  which  I  took  of  the  first 
trial,  it  appears  that  the  first  count 
of  the  declaration  stated  in  feubstanoe 
that  the  plaintiffs'  testator,  being 
the  owner  of  a  ship,  chartered  her  to 
the  Commissioners  of  the  Navy  as  a 
transport  to  carry  provisions  to 
America;  that  she  was  ordered  to 
proceed  to  Halifax;  and  that  the 
yessel  accordingly  proceeded  in  her 
way  thither ;  but  that  owing  to  bad 
weather  the  captain,  after  making 
several  fruitless  attempts  to  reach 
Halifax,  was  obliged  in  order  to 
preserve  the  ship  and  crew  to  bear 
away  f o|^  Barbadoes ;  that  the  Com- 
missioners of  the  Navy,  according  to 
the  stipulations  of  the  charter-party, 
exercised  their  authority  as  arbi- 
trators, and  unjustiy  and  without 
good  reason  mulcted  him  the  sum  of 
7002.  (the  whole  freight)  for  not 
having  performed  his  voyage;  for 
which  sum  the  action  was  brought. 


There  were  several  other  counts  to 
the  same  purpose.    The  defendantB 
pleaded  the  general  issue,  and  also 
pleaded  specially  all  the  orders  and 
the  breach  of  them,  and  that  there 
was  a  proviso  in  the  charter-party, 
that  if  it  should  be  made  appear  to 
the  commissioners  that   there   had 
been  any  neglect  of  duty  or  breach 
of  orders  in  the  captain  of  the  vessel, 
the  commissioners  should  have  power 
to  mulc(  him  in  so  much  money  as 
they  should  think  proper,  &c. ;  that 
it  had  been  so  made  appear  to  them, 
and  they  had  exercised  their  power 
accordingly  to  the  amoimt   stated. 
To  this  latter  the  plaintiffs  replied, 
that  it  was  not  so  made  appear  to 
the  commissioners,  on  which  issue 
was  joined.  Lord  Maitsfisld  thought 
that  this  replication  might  have  been 
demurred  to ;  and  he  instructed  the 
jury    that   they  must   convict   the 
commissioners  of  corrupt  behaviour 
if  by  their  verdict  they  said  that  it 
did  not  appear  to  them  that  the  cap- 
tain had  been  guilty  of  neglect  of 
duty  or  breach  of  orders ;  that  it  was 
a  different  thing  what  appeared  to 
them,  the  jury,  from  what  appeared 
to  the  commissioners ;  the  jury  might 
have  different  evidence  laid  before 
them ;  and  even  the  same  facts  might 
make  different  impressions  on  dif- 
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similar  ^question  respectiiig  the  right  of  the  commisBionere  to     Bbatboh 
mulct  the  owner  on  account  of  the  vessel  having  borne  away  to      schahk. 
the  West  Indies  instead  of  going  to  Halifax  according  to  orders,      [  •243  ] 
it  being  proved  at  last  to  the  satisfaction  of  Lord  Mansfield, 
assisted  by  the  advice  of  Admiral  Campbell,  that  the  captain  was 
constrained  to  do  so  by  stress  of  weather  for  the  safety  of  the  ship 
and  crew,  the  plaintiffs  recovered  a  verdict  under  his  lordship's 
directions. 

(Lawrence,  J.  observed,  that  the  question  here  was  not  whether 
the  commissioners  might  mulct  the  plaintiff  as  for  wilful  breach 
of  orders  or  neglect  of  duty ;  but  whether  it  were  not  competent 
to  the  parties  to  agree,  that  if  by  any  means  that  which  the 
plaintiff  imdertook  to  perform  were  not  done,  though  nobody 
were  to  blame,  yet  there  should  be  an  abatement  of  the  freight  to 
be  settled  in  the  discretion  of  the  commissioners  ?  in  other  words, 
that  the  loss  should  be  borne  by  both  parties.) 

(Gbobe,  J. :  It  was  considered  that  losses  might  arise  from  direct 
breach  of  duty,  or  negligence  of  the  captain,  or  from  accident,  or 
necessity,  or  from  mixed  causes ;  of  all  which  the  commissioners, 
who  have  no  personal  interest  at  stake,  might  be  considered  as 
competent  and  fair  judges.) 

Woody  for  the  defendants : 

The  meaning  of  the  proviso  is,  that  in  certain  stipulated  cases 
where  the  pubhc  service  was  not  performed,  though  in  some 
instances  without  the  default  *of  the  master  or  vessel,  the  com-  [  ^244  ] 
missioners  should  have  power  to  mulct  or  make  an  abatement  in 
the  freight.  The  very  use  of  these  two  terms  shews  that  the 
parties  looked  as  well  to  losses  without,  as  by  the  delinquency  of 
those  concerned.  The  power  was  to  be  exercised  in  case  of  the 
ship's  inability  to  execute  or  proceed  on  the  service ;  and  the 
fact  found  is  that  she  was  not  able  to  proceed  on  her  voyage  for 

ferent  men's  judgments.     He  also  compelled  to  go  to  the  West  Indies, 

obseryed  upon  the  merits  of  the  case,  and  if  the  jury  were  of  that  opinion 

that  the   brethren   of   the  Trinity  they  would  find  for  the  defendant. 

House,  who  assisted  him,  were  of  The  jury,  howeyer,  found  a  general 

opinion  that   the   captam  was  not  verdict  for  the  plaintiffs. 


444  1803.    K.  B.     8  EAST,  244—245.  [b.r. 


Bbatbon  want  of  a  sufficient  crew  to  navigate  her.  It  was  the  plaintifiTs 
8GHAKK.  cluty,  and  he  covenanted  to  have  a  full  complement  of  men 
always  on  board.  And  the  desertion  of  the  men  can  be  no 
excuse  for  the  non-performance  of  an  express  covenant  to  pro- 
vide them ;  nor  even  the  act  of  God ;  for  in  case  of  death, 
sickness,  or  the  like,  the  plaintiff  was  bound  to  provide 
others.     *    *     * 

[  245  ]  Cassilis  in  reply  observed,  than  an  abatement  in  the  freight 

operated  to  all  intents  and  purposes  as  a  mulct,  and  was  used 
synonymously :  in  either  case  it  was  subtracting  from  the  sum 
which  the  plaintiff  would  otherwise  be  entitled  to  receive.  That 
the  desertion,  if  it  could  be  so  called  which  arose  from  a  justifi- 
able motive  to  avoid  pestilence  and  death,  was  attributable  solely 
to  the  disease  which  prevailed,  which  at  any  rate  was  the  act  of 
Ood ;  and  the  distinction  taken  in  Co.  Lit.  206,  a,  is,  that  if  the 
condition  be  impossible  at  the  time  of  making  it  the  obligation  is 
single  ;  but  if  it  be  possible  at  the  time,  and  before  it  can  be  per- 
formed it  become  impossible  by  the  act  of  God  or  of  the  law, 
there  the  obligation  is  saved.  Now  here  the  impossibility  of  per- 
forming the  service  from  the  cause  stated  is  expressly  found ;  for 
it  is  stated  that  the  master  used  every  possible  exertion  to  supply 
the  deficiency  of  hands  and  proceed  to  sea,  but  that  he  could  not 
procure  them. 

Lord  Ellenborouoh,  Ch.  J.  having  been  concerned  in  the 
cause  gave  no  opinion. 

Grose,  J. : 

The  question  meant  to  be  raised  by  the  special  verdict  is. 
Whether  under  the  circumstances  of  the  case  it  were  in  the 
power  of  the  commissioners  within  the  meaning  of  the  charter- 
party  "  to  mulct  or  make  an  abatement  out  of  the  freight  of  the 
ship,"  in  consequence  of  her  inability  to  execute  the  service  and 
proceed  on  her  voyage  according  to  orders  ?  Li  considering  what 
is  the  true  construction  of  the  charter-party  in  this  respect  it  is 
necessary  to  look  to  the  several  provisions  and  stipulations  of  the 
parties  in  this  contract ;  and  then  see  how  those  words  apply  to 
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them.  By  this  charter-party  the  defendants  *engaged  the  Beatson 
plaintiffs  vessel  in  the  transport  service  of  the  Crown,  and  the  schank. 
plaintiff  engaged  to  receive  all  such  soldiers,  &e.  as  should  r  •246  ] 
be  ordered  on  board,  and  proceed  with  them  to  the  places  of  their 
destination,  and  there  land  them,  and  so  to  receive  others  again 
and  proceed  in  like  manner,  till  discharged  from  the  King's 
service.  The  vessel  was  to  be  equipped  in  a  certain  manner 
necessary  for  such  a  voyage,  and  manned  in  a  certain  proportion 
to  the  tonnage,  and  it  was  particularly  stipulated  that  during  the 
service  the  whole  number  of  men,  that  is  of  the  crew,  were  to  be 
constantly  on  board  :  and  in  order  to  insure  attention  to  the  per- 
formance of  this,  a  regular  book  was  to  be  kept  of  the  entries 
and  discharges  of  the  seamen.  For  this  a  certain  freight  was  to 
be  paid  for  twelve  months,  provided  the  ship  should  not  be  lost 
or  captured  within  that  period,  in  either  of  which  events  a  pro- 
portionable sum  only  was  to  be  paid  for  the  time  she  was 
employed  :  and  if  she  were  continued  in  the  service  beyond  the 
period  mentioned,  freight  was  to  be  paid  according  to  the  rate  of 
other  coppered  ships,  &c.  Then  comes  the  proviso  in  question, 
that  "  upon  loss  of  time,  breach  of  orders,  or  neglect  of  duty  by 
the  master,  or  from  the  ship's  inability  to  execute  or  proceed  on 
the  service  (not  specifying  from  what  such  inabihty  might  or 
might  not  proceed),  the  commissioners  should  have  liberty  to 
mulct  or  make  such  abatement  out  of  the  freight  as  by  them 
should  be  adjudged  fit  and  reasonable."  According  to  this  an 
abatement  might  be  made  for  "  loss  of  time,"  which  might  or 
might  not  be  occasioned  by  the  fault  of  the  master  ;  f or  "  breach 
of  orders,"  which  must  be  by  his  default ;  for  "  neglect  of  duty," 
which  must  also  be  attributable  to  default ;  or  for  "  inability  of 
the  ship,"  which  might  arise  from  different  causes,  from  wilful 
misconduct,  or  *neglect,  from  necessity,  or  from  mixed  causes.  [  •247  | 
The  terms  used  in  this  last  clause  are  certainly  large  enough  to 
include  causes  which  might  or  might  not  happen  from  default : 
and  in  all  these  cases  the  commissioners  were  to  form  their 
judgment,  and  might  mulct  or  make  abatement  as  they  should 
judge  fit  and  reasonable  under  the  circumstances ;  they  being 
constituted  arbitrators  and  judges  as  between  the  ship-owner  and 
the  public.     Upon  looking  accurately  into  the  charter-party  this 
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Bratson  ie  not  the  only  instance  to  be  found  where  the  plaintiff  by  the 
SoHANK.  very  terms  of  his  agreement  was  liable  to  suffer  from  the  act  of 
God  ;  for  he  expressly  covenants  that  the  whole  number  of  the 
crew  shall  be  constantly  on  board.  He  took  upon  himself 
therefore  to  keep  up  a  certain  number  of  men  at  all  events,  and 
was  therefore  bound  to  provide  against  the  contingency  of  any 
of  them  dying,  as  by  taking  an  extra  number  of  hands  on  board. 
It  was  no  improbable  event  that  disease  might  take  off  some  in 
the  course  of  a  long  voyage ;  but  if  the  owner  will  enter  into 
such  a  covenant  he  must  provide  accordingly.  Entries  were  to 
be  made  of  the  number  of  men  on  board  for  the  very  purpose  of 
enabling  the  commissioners  to  see  whether  the  stipulated 
number  had  been  kept  up,  that  in  case  of  the  inability  of  the 
ship  to  execute  the  service  from  deficiency  of  numbers  in  the 
crew,  they  might  judge  whether  or  not  it  were  proper  to  make 
any  abatement  in  the  freight.  It  may  seem  hard  at  first  sight 
that  a  party  should  be  hurt  by  the  act  of  God  ;  but  as  he  might 
covenant  to  indemnify  another  against  it  at  all  events,  so  he 
might  agree  to  refer  it  to  the  judgment  of  the  comtmissioners 
under  view  of  all  the  circumstances  to  say  on  whom  and  in  what 
proportion  such  a  loss  should  fall.  (He  then  stated  the  several 
[  *248  ]  facts  found  by  the  special  verdict ;  observing  *with  respect  to 
the  desertion  of  the  seamen  at  Quebec,)  The  desertion  of  the 
men  might  or  might  not  be  the  cause  of  the  ship's  inability  to 
proceed  on  the  service,  and  it  might  or  might  not  happen  by 
the  default  of  the  master :  of  that  the  commissioners  were  to 
judge.  The  fact,  however,  of  the  ship's  inability  to  proceed  is 
expressly  stated,  which  is  one  of  the  causes  for  which  by  the 
terms  of  the  proviso  the  commissioners  were  to  be  at  liberty  to 
mulct  or  make  abatement  in  the  freight.  The  case  being 
brought  within  the  terms  of  the  proviso  in  the  covenant  they 
had  a  right  to  form  their  judgment  upon  it ;  and  if  they  thought 
it  a  fair  case  for  making  an  abatement,  no  objection  can  be  made 
to  it.  Nothing  can  be  more  reasonable  than  that  there  should  be 
a  fair  tribunal  to  decide  between  the  public  and  the  owner 
whether  the  failure  of  the  public  service  have  happened  by  the 
default  of  the  contractor,  or  by  accident,  whether  any  abatement 
should  be  made  in  the  price  to  be  paid,  and  if  any,  to  apportion 
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the  loss  accordinglj.    The  only  question  here  is,  Whether  this     Beatson 
were  such  an  inability  of  the  ship  as  would  give  the  commis-      sc^kk. 
sioners  jurisdiction  to  inquire  into  it,  and  such  for  which,  within 
the  true  intent  of  the  contracting  parties,  the  commissioners 
might  make  an  abatement  ?    I  think  it  was,  and  consequently 
that  the  defendants  were  entitled  to  retain  the  money  so  abated. 

Lawrence,  J : 

The  question  arises  on  the  construction  of  the  clause  of  the 
charter-party  set  forth  in  the  special  plea,  and  it  has  been 
properly  observed  that  if  this  were  not  a  case  in  which  the 
commissioners  had  a  jurisdiction  to  mulct  or  make  abatement, 
we  cannot  take  into  consideration  whether  the  judgment  they 
have  formed  were  the  arbkrium  bonorum  virorum;  for  if  they 
had  no  *  jurisdiction,  their  decision,  however  reasonable,  cannot  [  *249  ] 
avail.  The  charter-party  has  provided  for  certain  cases  in  which 
the  commissioners  are  to  arbitrate  between  the  ship-owner  and 
the  public.  The  three  first  cases  are  put  out  of  the  question, 
which  has  been  argued  on  the  fourth,  and  it  comes  to  this; 
What  is  the  meaning  of  the  word  inability  as  used  in  the  latter 
part  of  the  proviso  ?  and  if  the  want  of  a  crew  to  navigate  the 
vessel  be  a  case  within  the  meaning  of  the  term  inability  as  there 
used  ?  for  it  is  admitted  if  the  true  construction  of  the  word 
inability  extend  to  the  case  found  by  this  special  verdict,  that 
the  charter-party  has  given  jurisdiction  to  the  commissioners  to 
mulct  or  make  abatement  in  the  freight.  This  construction  is, 
however,  contended  against  as  making  the  owner  an  insurer, 
which  he  was  said  not  to  be  in  the  case  of  Hotham  v.  The  East 
India  Company ;  but  there  is  a  material  distinction  between  the 
two  cases ;  for  there  the  question  arose  in  respect  of  damage  to 
the  cargo ;  and  in  effect  it  was  only  said  that  the  ship-owner  was 
not  an  insurer  of  the  cargo  laden  on  board.  But  it  is  in  common 
experience  that  the  owners  of  ships  are  in  some  sort  their  own 
insurers ;  and  to  say  otherwise  in  this  case  would  be  to  make  the 
commissioners  themselves  insurers  of  the  ability  of  the  ship. 
Then  it  is  said  that  inability  here  means  some  defect  in  the  ship 
itself,  like  a  want  of  sea- worthiness :  but  a  deficiency  of  the  crew 
is  in  its  effect  something  like  want  of  sea-worthiness ;  for  an 
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Bbatson  inability  to  navigate  is  the  consequence  of  both :  and  the  term 
ScHANK.  inability  may  fairly  be  taken  to  mean  not  only  an  inability  in 
respect  of  the  tackle  and  hull  of  the  ship,  but  also  for  want  of  a 
sufficient  crew  to  navigate  her.  To  give  jurisdiction  to  the 
commissioners  the  inability  need  not  arise  from  any  misconduct 
in  the  master,  but  it  may  arise  from  accidents  at  sea,  which  may 
[  ♦2o0  ]  *render  the  ship  unable  to  execute  the  service  required  of  her. 
And  the  commissioners  are  empowered  to  judge  not  merely  what 
mulct  they  may  impose,  but  what  abatement  should  be  made  in 
the  specific  cases.  The  meaning  of  those  several  terms  was  that 
in  cases  of  misconduct  they  might  impose  a  fine,  and  in  cases  of 
mere  non-performance  of  the  service  required  which  might 
happen  from  accidents  they  might  determine  fairly  what  abate- 
ment should  be  made  of  the  sum  to  be  paid  by  the  public  in  that 
respect.  And  in  the  present  instance  I  could  not  say,  if  that 
were  for  our  consideration,  that  they  have  judged  unfairly  in 
determining  that  an  abatement  should  be  made  of  half  the 
freight  during  the  time  that  the  ship  was  lying  by  at  Quebec 
doing  no  service,  and  incurring  few  and  trifling  expenses. 

Lb  Blanc,  J : 

The  question  turns  on  what  shall  be  considered  as  inability  of 
the  ship  to  execute  or  proceed  on  the  service.  This,  it  is  con- 
tended, must  arise  from  some  intrinsic  defect  in  the  ship  itself, 
or  from  the  default  of  the  master,  otherwise  the  plaintiff  is 
entitled  to  recover  his  whole  freight.  But  this  could  not  be  the 
meaning  of  the  parties :  for  a  certain  sum  was  stipulated  to  be 
paid  for  freight  for  the  first  twelve  months,  with  a  proviso,  that 
the  ship  should  not  be  lost  or  captured  within  that  time,  in 
either  of  which  events  there  was  to  be  an  abatement  pro  rata. 
So  that  it  is  clear  that  the  plaintiff  was  in  some  respects  to  stand 
his  own  insurer  against  loss  or  capture,  either  of  which  might 
happen  without  any  default,  and  for  which  an  abatement  was  to 
be  made.  Then  in  the  same  clause  in  which  the  plaintiff 
covenants  that  the  ship  shall  be  well  apparelled,  &c.  follows 
the  proviso  in  question.  And  the  question  is.  Whether  having  a 
[  *26i  ]  crew  on  Aboard  to  navigate  the  vessel  be  essential  to  the  ability 
of  the  ship,  that  is,  the  ability  of  the  ship  to  do  the  thing  under- 
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taken  to  be  done  by  the  plaintiff.  If  the  ship  be  not  able  to  do  Beatson 
that  for  which  she  was  hired,  whether  that  inability  proceed  from  schank. 
want  of  necessary  tackle  or  men,  she  is  equally  unable  to 
perform  or  execute  the  service.  But  it  is  said  that  this  happened 
from  causes  for  which  the  master  was  not  in  fault.  Supposing, 
however,  that  from  this  very  circumstance  the  ship  had  been 
lost  at  sea,  it  is  clear  that  by  the  clause  before  mentioned 
an  abatement  would  have  been  made  for  all  the  rest  of  the  time 
for  which  the  ship  was  engaged.  But  here  it  is  left  to  the 
judgment  of  the  commissioners  to  determine  what  proportion  of 
the  loss  sustained  by  the  non-performance  of  the  service  shall  be 
borne  by  the  plaintiff.  And  the  question  here  merely  is, 
Whether  the  forum  to  which  the  parties  themselves  have  referred 
the  question  of  inability  of  the  ship  had  jurisdiction  to  act  in 
this  case?  We  cannot  examine  whether  their  judgment  were 
proper.  And  if  we  must,  as  I  think,  say  that  the  want  of  hands 
to  navigate  the  ship  was  an  inability  of  the  ship  to  execute  or 
proceed  on  the  service,  then  the  commissioners  had  jurisdiction 
to  make  the  abatement  which  they  have  done. 

Jvdgment  for  the  defendants. 


DRAKE,   Clerk,   v.   MITCHELL  and   OTHERs.t  i^^s. 

(3  East,  251—259.)  .  ^I^' 

One  of  three  joint  coTonantors  giyes  a  bill  of  exchange  for  part  of  a  [  251  ] 
debt  secured  by  the  covenant,  on  which  bill  judgment  is  recovered ;  held 
such  judgment  to  be  no  bar  to  an  action  of  covenant  against  the  three ; 
such  bill,  though  stated  to  have  been  given  for  the  payment  and  in 
satisfaction  of  the  debt,  not  being  averred  to  have  been  accepted  as 
satisfaction,  nor  to  have  produced  it  in  fact. 

The  plaintiff  declared  in  covenant  against  three  defendants 
upon  an  indenture  of  demise,  whereby  on  the  27th  of  April, 

t  Cited  and  followed  in  Vestry  of  W.  494,  14  L.  J.  Ex.  29;  KendaU  v. 

BermancUey  v.  Banuey  (1871)  L.  R.  ^ami/ton  (1879)  4  App.  Oa.504,48L. 

6  C.  P.  247,  251 ,  40  L.  J.  C.  P.  206,  24  J.  C.  P.  705, 41  L.  T.  4 18 ;    Cambf/ort 

L.T.429;  InrtDavi9on{l9S4)l3Q.B.  v.  Chapman  (1887)  19  Q.  B.  D.  229, 

D.  50,  54,  50  L.  T.  635.    The  result  is  56  L.  J.  Q.  B.  639, 57  L.  T.  625 ;  Eoare 

different  where  a  judgment  has  been  v.  Nihieit  (1891)  1  Q.  B.  781,  60  L.  J. 

obtained  upon  the  original  joint  obli-  Q.  B.  565,  64  L.  T.  659, — R.  0. 
gation.  King  v.  Iloare  ( 1 844)  1 3  M.  & 

R.R. — ^VOL.  Vn.  O  Q 
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Drake      1797,  he  leased,  bargained,  and  sold  to  ^the  defendants  certain 
^iiiTCHELL.    coal  mines  at  Blackhill,  in  the  parish  of  Halifax  in  the  county  of 

[  *252  ■»  York,  for  the  term  of  one  hundred  years,  with  liberty  to  work 
the  same  and  carry  away  the  coals  for  their  own  use,  and  sink 
shafts,  &c.  Habendum  to  the  three  defendants,  their  executors, 
ifec.  without  paying  any  rent  or  consideration  for  the  same  to  the 
plaihtiflf,  his  heirs,  &c.  other  than  the  sum  of  917/-  10«.  9d., 
thereinafter  covenanted  to  be  paid  to  him  by  the  defendants, 
their  executors,  &c.  And  the  defendants  did  thereby  covenant 
with  the  plaintiff,  his  heirs,  &c.  that  they  the  defendants,  their 
heirs,  executors,  &c.  should  pay  to  the  plaintiff,  his  executors, 
&c.  the  said  sum  of  917/.  10s.  9d.  in  full  for  the  purchase  and 
price  of  the  demised  coals,  mines,  &c.  by  six  instalments  of 
152Z.  18«.  5hd.  the  first,  on  the  13th  of  July,  1798,  the  second 
on  the  second  Thursday  in  July,  1799,  &c.  The  declaration 
then  stated  that  the  defendants  entered  by  virtue  of  the  said 
demise  and  became  possessed  of  the  premises,  and  alleged 
a  breach  by  the  non-payment  of  the  second  instalment. 

Plea.  As  to  412.  16^.  2^d.  part  of  the  said  152/.  IBs.  Sid.  that 
the  defendants  paid  the  same  to  the  plaintiff;  and  as  to 
111/.  2s.  Sd.,  the  residue,  they  pleaded  that  for  the  payment  and  in 
satisfaction  thereof  the  said  John  Mitchell  (one  of  the  defend- 
ants), theretofore,  to  wit,  on  the  10th  of  July,  1800,  at  Halifax, 
&c.  made  his  promissory  note  in  writing,  dated  the  same 
day  and  year,  and  then  and  there  delivered  the  said  note  to  the 
plaintiff,  by  which  said  note  he  the  said  John  then  and  there 
promised  to  pay,  six  weeks  after  date,  to  the  plaintiff  or  order, 
111/.  2s.  Sd.  value  received  at  Messrs.  B.  &c.  London,  by  means 
whereof,  and  by  force  of  the  statute,  &c.  he  the  said  John  became 

[  *253  ]  liable  to  pay  to  the  plaintiff  the  said  *sum  in  the  said  note 
contained,  &c.  and  being  so  liable  he  promised  to  pay  him,  &c. 
(The  plea  then  set  forth  in  like  manner  a  bill  of  exchange  given 
by  the  defendant  John  Mitchell  to  the  plaintiff  for  the  same  sum, 
which  when  presented  was  refused  payment  by  the  drawers); 
and  that  the  plaintiff,  for  the  recovery  of  the  damages  which  he 
had  sustained  by  reason  of  the  non-performance  of  the  said 
promises  and  undertakings,  afterwards,  in  Michaelmas  Term,  41 
Geo.  in.  sued  the  defendant  John  Mitchell  in  B.  B.  in  an  action 
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on  the  case  on  promises ;  and  such  proceedings  were  thereupon  Drake 
had  at  the  suit  of  the  plaintiff  against  the  said  John  in  that  Mitchell. 
behalf  in  the  said  Court,  that  afterwards,  in  Hilary  Term,  41 
Oeo.  III.  the  plaintiff,  by  the  consideration  and  judgment  of  the 
said  Court,  recovered  against  the  said  John  1862.  10«.  for  his 
damages  which  he  had  sustained,  as  well  by  the  non-performance 
of  the  said  promises  and  undertakings  as  for  his  costs,  &c.  as  by 
the  record  thereof  remaining  in  the  said  Court,  &c.  more  fully 
appears ;  which  said  verdict  t  still  remains  in  force  and  effect, 
not  reversed  or  annulled.    And  this,  &c. 

The  replication  took  issue  on  the  part-payment  of  the 
41/.  16^.  2^d.  in  the  plea  mentioned,  and  as  to  the  residue  of 
the  plea  relating  to  the  sum  of  lllZ.  28.  Sd.  the  plaintiff 
demurred  generally  ;  on  which  there  was  joinder. 

Dampier  in  support  of  the  demurrer : 

The  plea  is  bad,  not  being  pleaded  as  payment,  or  as 
satisfaction ;  for  no  ^satisfaction  is  averred :  but  if  it  were,  [  •254  ] 
it  would  be  in  satisfaction  of  damages;  whereas  the  matter 
is  pleaded  in  bar ;  and  therefore  the  recovery  in  the  action  on 
the  bill  of  exchange  must  be  insisted  on  as  an  extinguishment  of 
the  debt  due  under  the  covenant.  But  the  debt  could  only  be 
-extinguished  by  following  it  up  to  judgment  on  the  covenant  out 
of  which  it  arises ;  or  by  taking  a  remedy  for  it  of  a  higher 
nature.  The  doctrine  of  extinguishment  cannot  apply  where  a 
party  having  two  remedies,  one  on  one  instrument  and  another 
on  another,  follows  one  only  up  to  judgment :  in  that  case  the 
other  is  reserved  to  him  ;  there  being  no  payment  or  fruit  of  the 
judgment  recovered.  *  *  Besides,  here  the  parties  against  [  255  ] 
whom  the  plaintiff  had  his  several  remedies  are  not  the  same, 
the  bill  having  been  given  by  one  only  of  the  covenantors  :  and 
therefore  judgment  against  the  one  on  the  bill,  which  was  not 

t  Jjord  £llenbobotjoh  observed,  was  not  assigned  as  special  cause 

that  it  was  not  said  ''which  said  of  demurrer.    Lord Ellenborough 

judgment  still  remains  in  force,"  &c.  then  observed,  that  the  allegation 

;and  asked  if  his  copy  of  the  plead-  might  be  considered  as  immaterial, 

ings  were  right.     Wood  for  the  de-  the  word  verdict  not  having  been 

iendant  said,  that  the  word  * '  verdict "  before  mentioned, 
had  been  used  by  mistake :  but  that 

G  o  2 
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dbake       accepted  in  satisfaction  of  the  covenant  cannot  be  a  merger  of 

Mitchell,    the  covenant  by  the  three.    As  it  is  said  in  the  same  case 

of  Higgen8y\  and  in  Broton  y.  .Wootton,l  that  where  two  are 

bomid  jointly  and    severally,   and  the  obligee  has  judgment 

against  one,  that  is  no  bar  against  the  other  until  satisfaction. 

Wood,  contra: 

Judgment  against  one  of  several  covenantors  for  the  same 
debt  amounts  to  an  extinguishment  of  the  covenant  against  all 
As  to  the  objection  that  there  is  no  averment  that  the  bill  was 
[  *2''><>  ]  accepted  in  satisfaction  ^of  the  demand,  it  is  averred  to  have 
been  given  as  to  1111.  2s.  Sd.  part  of  the  same,  for  the  payment 
and  in  satisfaction  thereof ;  which  is  not  denied,  but  stands 
admitted  on  the  record.  If  it  had  not  been  so  given,  but  only  as 
a  collateral  security  for  the  performance  of  the  covenant,  issue 
should  have  been  taken  on  that  averment. 

(Lawrence,  J. :  It  should  also  have  been  averred  in  the 
plea  that  it  was  accepted  in  satisfaction.) 

If  it  had  been  pleaded  as  accord  and  satisfaction  it  must  have 
been  so  stated ;  and  if  nothing  had  been  done  upon  the  bill,  it 
would  not  have  been  satisfaction,  though  pleaded  as  such  :  but 
after  proceeding  to  judgment  upon  it,  it  becomes  a  security  of  a 
higher  nature,  and  therefore  operates  as  a  merger  or  extinguish- 
ment of  the  same  demand  under  the  covenant ;  as  in  Basset  v» 
Wood.l    ♦     ♦     ♦ 

[  257  ]  Dampier  in  reply.     *     *     ♦ 

[  258  ]       Lord  Ellenborouoh,  Ch.  J. : 

I  have  always  understood  the  principle  of  transit  in  rem 
judicatam  to  relate  only  to  the  particular  cause  of  action  in 
which  the  judgment  is  recovered  operating  as  a  change  of  remedy 
from  its  being  of  a  higher  nature  than  before.  But  a  judgment 
recovered  in  any  form  of  action  is  still  but  a  security  for  the 
original  cause  of  action,  until  it  be  made  productive  in  satisfaction 
to  the  party ;  and  therefore  till  then  it  cannot  operate  to  change 

t  6  Co.  Hep.  46  a.  }  Cro.  Jac.  74.  §  Lit.  Sep.  17. 
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any  other  collateral  concurrent  remedy  *which  the  party  may       drakb 
have.    If  indeed  one  who  is  indebted  upon  simple  contract  give    Mitchell. 
a  bond  or  have  judgment  against  him  upon  it,  the  simple  con-      [  *259  ] 
tract  is  merged  in  the  higher  security.     So  one  may  agree  to 
accept  of  a  different  security  in  satisfaction  of  his  debt ;  but  it  is 
not  stated  here  that  the  note  and  bill  were  accepted  in  satisfac- 
tion, and  in  themselves  they  cannot  operate  as  such  until  the 
party  has  received  the  fruits  of  them  :  and  then,  although  they 
were  not  originally  given  in  satisfaction  of  the  higher  demand, 
yet,  ultimately  producing  satisfaction,  it  would  be  a  bar  to  so 
much  of  the  present  demand.    But  here  they  are  neither  averred 
to  have  been  accepted  as  satisfaction,  nor  to  have  produced  it  in 
themselves ;  and  therefore  the  matter  pleaded  is  no  bar  to  the 
action. 

Grose,  J. : 

The  note  or  bill,  not  having  been  accepted  as  satisfaction  for 
the  debt,  could  only  operate  as  a  collateral  security  ;  and  though 
judgment  has  been  recovered  on  the  bill,  yet  not  having  pro- 
duced satisfaction  in  fact,  the  plaintiff  may  still  resort  to  his 
original  remedy  on  the  covenant. 

Lawrence,  J. : 

Nothing  has  happened  to  alter  the  situation  of  the  parties  in 
respect  of  the  plaintiffs  original  remedy  on  the  covenant.  It  is 
clear  that  the  bill  and  note  when  first  given  were  no  satisfaction  : 
and  the  judgment  recovered  on  the  bill  is  in  itself  no  satisfac- 
tion until  payment  be  obtained  upon  it. 

Le  Blanc,  J. : 

The  giving  of  another  security,  which  in  itself  would  not 
operate  as  an  extinguishment  of  the  original  one,  cannot  operate 
fls  such  by  being  pursued  to  judgment,  unless  it  produce  the 
fruit  of  a  judgment. 

Judgment  for  the  plaintif. 
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I'eb^l  DOE,     ON     THE     SEVERAL      DEMISES      OF     GAENER     AXD 

—  BALLANTINE     v.    ISABELLA     LAWSON,    am> 

r  ^^^  ^  Others. 

(3  East,  278—294.) 

One  devises  to  Iiis  natural  son,  and  in  case  of  his  marriage  with 
certain  persons,  or  his  d3ring  without  issue,  then  to  his  nephew  for  life, 
and  after  his  decease  then  for  and  amongst  such  person  and  persons,  his 
and  their  heirs,  &c,  as  shall  appear  and  can  be  proved  to  be  his  next  of 
kin,  in  such  proportions  as  they  would  by  virtue  of  the  statute  of  distri* 
butions  have  been  entitled  to  his  personal  estate  if  he  had  died  intestate : 
held  that  the  distribution  was  to  be  made  amongst  those  who  were  the 
testator^s  next  of  kin  at  the  time  of  his  death,  though  the  nephew,  to 
whom  a  prior  life  estate  was  given,  were  one  of  them.t 

Ejectment  for  an  undivided  third  part  of  certain  freehold 
premises  in  the  parish  of  Wigton  in  the  county  of  Cumberland. 
The  defendants  defended  separately  for  different  parts  of  the 
premises.  The  cause  was  tried  before  Ghambre,  J.  at  the  last 
assizes  for  the  county  of  Cumberland,  when  the  jury  found  a 
verdict  for  the  defendant  Mary  Wilson,  as  to  such  part  of  the 
premises  as  she  defended  for;  but  found  a  verdict  for  the 
plaintiff  as  to  such  part  of  the  premises  as  the  defendants  Isabella 
Lawson  and  Norman  Brough  defended  for,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : 

Isaac  Wilson,  being  seised  and  possessed  of  divers  freehold, 
customary,  and  leasehold  estates  in  the  county  of  Cumberland, 
of  which  freehold  premises  the  premises  in  question  are  part,  by 
his  will  duly  executed,  dated  the  29th  of  January,  1790,  devised 
[  •27i>  J  all  and  every  his  freehold  *me8suages,  lands,  &c.  in  Wigton  or 
elsewhere  in  Cumberland  (except  his  freehold  land  at  Dundraw 
after  mentioned)  to  his  nephew  Joseph  Wilson,  and  his  friends 
Mungo  Glaister  and  William  Ballantine,  and  the  survivor  of 
them,  and  to  the  heirs  of  such  survivor,  in  trust  that  they 
or  the  survivor,  &c.  should  immediately  after  his  decease 
receive  and  take  the  rents  and  profits  of  the  said  premises,  and 
apply  one  moiety  thereof  unto  the  testator's  natural  son  John 
Lawson  or  his  assigns,  until  he  should  intermarry  with  an^^ 

t  Mortimer  v.  Slater  (0.  A.  1877)  7  Ch.  D.  322,  330,  47  L.  J.  Ch.  134,  37 
L.  T.  N.  S.  520.— E.  C. 
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person  (except  as  aftermentioned),  viz.  upon  this  condition  pre-         doe 

a* 

cedent,  that  upon  his  marrying  with  any  woman  except  the     lawson. 

daughters  of  Joseph  Isma}^  then  in  trust  after  such  marriage 

(except  as  before  excepted)  for  the  said  J.  Lawson  and  his  assigns 

for  life,  without  impeachment  of  waste,  but  to  permit  him  or 

them  to  receive  and  take  the  rents,  &c.  remainder  to  the  trustees 

to  preserve  contingent  remainders,  remainder  to  the  issue  of 

the  body  of  the  said  John  Lawson  upon  the  body  of  any  woman 

he  shall  take  to  marriage  (except  any  of  the  daughters  of  the 

said  J.  I.)  and  to  the  heirs  of  such  issue  :  but  in  default  of  such 

issue,  or  in  case  the  said  John  Lawson  should  intermarry  with 

any  of  the  daughters  of  the  said  J.  I.  then  and  in  either  of  such 

cases,  and  from  and  immediately  after  either  of  such  events 

(whichsoever  of  them  should  first  happen),  then  and  thereupon 

he  devised  the  said  premises  unto  his  said  nephew  Joseph  Wilson 

for  life  ;  remainder  to  the  said  M.  6.  and  W.  B.  during  the  life 

of  the   said  Joseph   Wilson,   in  trust  to  preserve  contingent 

remainders;  but  to  permit  him  to  receive  the  rents,  &c.  '^and 

from  and  after  the  decease  of  the  said  Joseph  Wilson,  then  I 

give  and  devise  the  said  premises  unto  the  said  last-mentioned 

trustees   and  their  heirs,  for  and  amongst   such  person  and 

persons,  *and  to  his  and  their  several  and  respective  heirs  as       [  •sso  ] 

tenants  in  common  and  not  as  joint  tenants,  as  shall  appear  and 

can  be  proved  to  be  my  next  of  kin,  in  such  parts  and  proportions 

as  they  would  by  virtue  of  the  statute  of  distributions  have  been 

entitled  to  my  personal  estate  if  I  had  died  intestate,  and  to  and 

for  no  other  use,  intent,  or  purpose,  whatsoever."     Then  reciting 

that  he  was  possessed  of  and  entitled  to  divers  customary  estates 

in  Cumberland,  held  in  trust  for  him  and  his  heirs,  or  for  such 

other  person  or  persons  as  he  should  by  his  last  will,  or  by  any 

deed,  &c.  appoint ;  he  thereby  appointed  the  several  trustees,  &c. 

to  stand  seised  of  the  said  customary  estates  for  the  same  uses, 

trusts,  &c.  as  his  freehold  estates  before  devised;    charging, 

nevertheless,  the  said  freehold  and  customary  premises  with  one 

annuity  of  51.  to  his  sister  Martha  WilUs,  and  another  of  40^. 

to  E.  P.    He  then  devised  to  the  said  J.  Wilson,  M.  Glaister,  and 

W\  Ballantine,  their  executors,  &c.  his  leasehold  estate  at  H.  in 

trust  to  apply  the  rents,  or  to  sell  the  premises,  and  place  out 
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DoK  the  money  at  interest,  and  to  pay  and  apply  such  rents  or 
Lawbon.  interest,  and  divide  the  premises  or  purchase  money  arising 
therefrom  to  and  amongst  such  person  or  persons,  for  such 
periods  and  in  such  proportions  as  the  said  freehold  and 
customary  premises,  and  the  rents  and  profits  thereof,  were 
therein  before  limited  and  devised.  He  also  devised  to  the  said 
Joseph  Wilson  in  fee  all  his  freehold  land  at  Dundraw.  He  then 
bequeathed  to  the  said  J.  Wilson,  M.  Glaister,  and  W.  Ballantine, 
their  executors,  &c.  all  his  stock  in  trade  and  household  goods 
and  furniture  in  his  dwelling-house,  &c.  in  Wigton,  in  trust  to 
permit  the  said  John  Lawson  to  take  possession  of  the  said  stock 
in  trade,  and  carry  on  the  same  trade  as  he  the  testator  had 
[  *23i  ]  usually  done  there,  for  one  year  next  after  *his  decease ;  and 
also  to  have  the  use  of  the  furniture  there.  And  if  during  that 
one  year  John  Lawson  should  conduct  the  said  trade  to  the  appro- 
bation of  the  trustees,  the  testator  willed  that  the  same  should  then 
become  his  absolute  property  ;  otherwise  the  trustees  then  should 
have  the  right  to  resume  possession  of  and  sell  the  said  stock  in 
trade,  and  the  money  arising  therefrom  to  constitute  part  of  his 
personal  estate,  applicable  to  such  purposes  as  were  thereby 
bequeathed.  And  the  trustees  were  to  permit  the  said  John 
Lawson  to  enjoy  the  use  of  the  furniture  as  long  as  he  chose  to 
keep  house,  and  until  he  should  marry  ;  and  after  his  marriage 
(other  than  with  the  daughters  of  J.  L)  the  said  furniture  to 
become  his  own  property.  But  if  he  should  marry  with  any  of 
the  daughters  of  J.  I.  the  trustees  might  take  possession  of  the 
furniture  and  sell  it,  and  the  money  to  be  considered  as  part  of 
his  personal  estate,  subject  to  the  disposition  of  his  will.  All 
the  residue  and  remainder  of  his  estate  and  effects,  of  what  nature 
or  quality  soever,  he  gave  and  bequeathed  as  follows,  viz.  "  one 
moiety  to  be  divided  betwixt  the  said  John  Lawson  and  Joseph 
Wilson,  and  the  other  moiety  thereof  to  be  divided  amongst  my 
next  of  kin  according  to  the  statute  of  distributions."  And  he 
appointed  the  said  Joseph  Wilson,  Mongo  Glaister,  and  William 
Ballantine  joint  executors. 

The  testator  Isaac  Wilson  died  the  6th  of  February,  1790, 
leaving  his  trustees  Joseph  Wilson,  M.  Glaister,  and  W.  Ballan- 
tine, as  also  his  natural  son  the  said  John  Lawson  surviving 
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him.    At  the  time  of  the  testator's  death  his  next  of  kin  under         doe 

r. 

the  Statute  of  Distributions  were  the  said  Joseph  Wilson,  his  lawsox. 
nephew  and  also  his  heir  at  law,  being  the  son  of  Jonathan 
Wilson,  the  eldest  brother  of  the  testator,  who  died  in  the  life- 
time of  the  testator  ;  another  nephew,  *John  Wilson,  only  child  [  *'-^-  ] 
of  the  testator's  second  brother  Job  Wilson,  which  Job  also  died 
in  the  testator's  lifetime  ;  and  the  testator's  sister  Martha  Willis. 
After  the  testator's  death  the  trustees  entered  into  possession  of 
the  premises  in  question,  and  paid  a  moiety  of  the  rents  and 
profits  to  the  said  John  Lawson  according  to  the  directions  of 
the  will,  until  the  time  of  his  marriage  after  mentioned.  The 
said  Joseph  Wilson,  one  of  the  said  trustees  and  the  testator's 
nephew  and  heir  at  law,  died  without  issue  on  the  17th  of  April, 
1791,  and  before  the  marriage  of  the  said  John  Lawson  after 
mentioned,  leaving  the  lessor  of  the  plaintiff  Joseph  Garner  then 
an  infant,  his  the  said  Joseph  Wilson's  nephew  and  heir  at 
law,  being  the  son  of  his  the  said  Joseph  Wilson's  sister,  who 
married  Joshua  Gamer  and  died  in  the  testator's  lifetime,  leaving 
one  child  only,  viz.  the  said  Joseph  Gamer,  and  the  said  Joseph 
Gamer  then  also  being  heir  at  law  to  the  said  testator  Isaac 
Wilson.  The  said  Joseph  Wilson  made  a  will,  and  appointed 
Mary  his  wife  executrix  thereof.  The  said  Martha  Willis,  the 
testator's  sister,  died  after  the  testator's  death  on  the  29th  of 
May,  1791,  and  before  the  marriage  of  the  said  John  Lawson 
after  mentioned,  leaving  several  children  surviving  her,  viz. 
Jonathan  Willis,  Thomas  Willis,  Joseph  Willis,  Martha  who 
married  Joseph  Saul,  and  Milcah  who  married  John  Martindale, 
and  who  were  alive  at  the  time  of  the  marriage  of  the  said  John 
Lawson  after  mentioned,  as  was  also  the  said  John  Wilson,  the 
testator's  other  nephew  herein-before  mentioned.  By  indentures 
of  lease  and  release  and  assignment,  dated  the  15th  and  16th  of 
February,  1794,  made  between  Mary  Wilson  widow  and  executrix 
of  the  said  Joseph  Wilson,  the  said  John  Wilson,  Jonathan 
Willis,  Thomas  Willis,  Joseph  Willis,  Joseph  Saul  and  Martha 
his  wife,  and  John  Martindale  and  Milcah  his  wife,  of  *the  one  [  *23:i  ] 
part,  and  the  said  John  Lawson  of  the  other  part ;  in  considera- 
tion of  certain  sums  of  money  therein  mentioned  to  them 
respectively  paid,  they  granted,  released,  and  assigned  to  and  for 
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Doe  the  use  of  John  Lawson,  his  heirs,  &c.  all  and  everj'  the  said 
Lawson.  freehold,  customary,  and  leasehold  premises.  On  the  2l8t  of 
January,  1795,  the  said  John  Lawson  named  in  the  will  of  the 
said  testator  intermarried  with  Isabella  Ismay,  one  of  the 
daughters  of  the  said  J.  I.  mentioned  in  the  will  of  the  said 
testator  Isaac  Wilson,  and  in  March,  1801,  the  said  John  Lawson 
died,  leaving  the  said  Isabella  his  widow  and  several  children  by 
her  surviving  him.  The  said  Joseph  Garner  the  lessor  of  the 
plaintiff  attained  the  age  of  21  years  on  the  28th  of  June,  1799. 
The  said  M.  Glaister,  one  of  the  trustees  named  in  the  will  of  the 
testator  Isaac  Wilson,  died  since  the  death  of  the  testator.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
were  entitled  to  recover;  and  if  the  Court  should  be  of  that 
opinion,  then  the  verdict  to  remain  for  the  plaintiff  as  it  now 
stands :  but  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  then  a  verdict  to  be  entered  for  the 
defendants  Isabella  Lawson  and  Norman  Brough. 

Littkdale,  for  the  plaintiff,  contended  that  by  the  de^a&e  to 
the  trustees,  upon  the  event  of  John  Lawson's  dying  without 
issue,  or  marrying  one  of  the  daughters  of  J.  Ismay,  (which  latter 
event  took  place,)  ''  for  and  amongst  such  person  and  persons 
and  their  several  heirs,  as  tenants  in  common,  as  shall  appear  to 
be  my  next  of  kin,  in  such  parts  and  proportions  as  they  would 
[  *284  ]  by  virtue  of  the  Statute  of  *Distributions  have  been  entitled  to 
my  personal  estate  if  I  had  died  intestate,"  must  be  intended  of 
such  persons  as  were  his  next  of  kin  at  the  time  of  the  testator's 
death,  and  not  such  as  were  his  next  of  kin  at  the  time  when 
the  contingency  happened.     *     ♦     * 

[  287  j  Wood,  contra,  contended  that  the  meaning  of  the  testator  was 

to  postpone  the  distribution  till  the  limitation  over  took  effect 
upon  the  happening  of  the  contingency  of  J.  Lawson's  marriage 
with  J.  I.'s  daughter,  at  which  period  the  interest  was  to  be 
shared  according  to  the  Statute  of  Distributions,  by  which  the 
latter  words  would  be  satisfied  as  well  as  by  the  other  con- 
struction ;  and  that  was  the  only  way  in  which  all  the  words 
could  be  satisfied ;  for  the  distribution  was  to  be  made  amongst 


TOL.ra.l  1803.     K.  B.     3  EAST,  287—291.  459 

such  persons  as  after  the  happening  of  the  contingency  should        i>oe 
then  appear  to  be  his  next  of  kin.     *     *     ♦  Lawsox. 

LittledaUy  in  reply.     *     *     *  [■  289  ] 

Lord  Ellbnborough,  Ch.  J. :  [  21k»  ] 

The  case  is  suflSciently  clear  not  to  require  any  further  argu- 
ment.! The  question  is,  whether  by  the  words  "  next  of  kin,'' 
&c.  as  here  used,  the  testator  meant  such  as  should  answer  that 
description  when  the  limitation  over  was  to  take  effect,  that  is, 
in  case  of  John  Lawson's  marriage  with  any  of  the  daughters  of 
J.  Ismay,  or  of  his  death  without  issue,  or  whether  the  testator 
meant  such  as  should  be  his  next  of  kin  at  the  time  of  his  own 
death.  The  limitation  over  is  to  '^  such  person  and  persons,  &c. 
as  shall  appear  and  can  be  proved  to  be  his  next  of  kin  in  such 
parts  and  proportions  as  they  would  by  virtue  of  the  Statute  of 
Distributions  have  been  entitled  to  his  personal  estate  if  he  had 
died  intestate. '*  Now  when  would  they  have  been  entitled  to  his 
personal  estate  if  he  had  died  intestate  ?  At  the  time  of  his 
death.  Then  the  distribution  must  be  made  at  such  a  time  as 
will  best  meet  the  words  of  the  will,  which  is  at  his  death,  when 
the  title  by  intestacy  accrues;  and  must  therefore  be  made 
amongst  those  persons  who  would  then  have  been  entitled  to 
share  if  he  had  died  intestate,  or  to  their  representatives.  As  to 
the  words  of  description  used  being  in  the  future ;  words  to  post- 
pone the  vesting  in  possession  of  an  interest  are  naturally 
prospective.  It  could  not  be  clear  to  the  testator  himself  who 
would  take  under  the  description  at  the  time  of  his  death,  nor 
would  it  so  appear  to  the  trustees  till  after  Wilson's  *death  and  [  *20i  ; 
inquiry  made.  This  I  think  is  the  plain  and  natural  meaning 
of  the  words.  But  this  construction  is  also  supported  by  the 
case  of  Rayner  v.  Mowbray.  I  There  the  distribution  was  not  to 
take  effect  till  after  the  death  of  the  wife,  but  yet  it  was  referred 
to  such  persons  as  would  have  been  entitled  to  share  at  the  death 
of  the  testator  under  the  Statute  of  Distributions.  And  there 
too  the  proof  of  relationship  was  to  be  made  after  the  determina- 

t  This  was  prayed  by  the  plain-      doubt, 
tiff's  counsel,  if  the  Court  had  any         |  3  Br.  C.  C.  234. 
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Doe  tion  of  the  life  estate,  and  for  six  months  after  the  subsequent 
i.Awsox.  sale  of  the  property.  The  same  objection  might  be  made  there 
as  here,  that  the  inquiry  was  to  be  made  at  a  future  time ;  but 
still  it  was  holden  to  relate  to  such  as  were  entitled  at  the  time 
of  the  testator's  death.  It  is  true  that  there  did  not  occur  in 
that  case  the  giving  of  an  estate  for  life  to  one  who  was  also 
entitled  to  a  share  of  the  remainder  over  in  fee :  but  I  see  no 
inconsistency  in  that,  at  least  not  sufficient  to  get  rid  of  the  plain 
meaning  of  words. 

Grose,  J. : 

Bules  for  construing  wills  are  laid  down  as  the  best  method  for 
getting  at  the  intention  of  a  testator.  The  case  of  Rayner  v. 
Mowbray  furnishes  a  rule  of  this  sort,  founded  in  good  sense ; 
and  it  applies  so  closely  to  the  present  that  only  one  distinction 
has  been  attempted  to  be  made  between  them ;  and  that  one,  I 
may  say,  has  been  answered  by  the  other  case  of  Masters  v. 
Hooper,^  where  an  estate  for  life  was  previously  given  to  the 
party,  through  whom  a  share  of  the  remainder  over  was  claimed. 
And  nothing  is  more  common  than  that  an  estate  for  life  should 
be  given  to  one  to  whom  a  remainder  over  in  fee  is  afterwards 
devised.  Great  stress  has  been  laid  on  the  -words  "as  shall 
1  *2^2  ]  appear  and  can  be  proved,"  &c.  But  *the  omission  of  the  word 
**  then,*'  which  has  occurred  in  other  cases,  shews  that  the 
trustees  were  not  to  look  to  the  persons  who  should  be  the 
testator's  next  of  kin  at  the  time  when  the  contingency  hap- 
pened, but  according  to  the  plain  meaning  of  the  words  used  to 
such  as  were  his  next  of  kin  at  the  time  of  his  death,  who 
alone  were  entitled  to  take  by  the  Statute  of  Distributions  in 
case  of  his  intestacy. 

Lawrence,  J. : 

The  question  is.  What  was  the  intention  of  the  testator  in 
adopting  the  words  he  has  used?  As  to  which,  I  do  not  know 
how  the  construction  put  upon  different  expressions  used  in  other 
wills  can  apply,  imless  where  the  cases  have  laid  down  some 
general  rule  of  construction,  from  whence  the  intention  of  a 

t  4  Br.  C.  C.  207. 
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testator  in  other  cases  falling  within  the  same  rule  may  be         i>ob 

Mm 

collected.  It  has  been  urged  in  argument,  that  if  the  testator  i^aw^ok 
had  intended  to  devise  the  remainder  over  to  such  as  were  his 
next  of  kin  at  the  time  of  his  death,  he  would  probably  have 
described  them  by  name.  Perhaps  his  not  having  so  done  may 
have  introduced  some  doubt,  and  his  meaning  might  have  been 
clearer  if  he  had  so  expressed  himself:  but  in  fact  he  does 
describe  the  same  persons  in  another  manner.  The  persons  to 
whom  the  remainder  over  is  limited  are  to  take  in  such  propor- 
tions as  they  would  by  virtue  of  the  Statute  of  Distributions  have 
been  entitled  to  if  he  had  died  intestate :  that,  therefore,  must 
refer  to  persons  who  were  his  next  of  kin  at  the  time  of  his 
death.  The  case  of  Worseley  v.  Johnson\  has  been  well  answered 
by  the  plaintiff's  counsel.  The  word ''  relations  "  was  there  used  in 
an  equivocal  sense,  and  Lord  Hardwicke  adverted  to  the  cir- 
cumstance of  a  prior  estate  for  life  having  been  given  to  the  wife 
merely  as  an  argument  to  shew  *that  she  was  not  meant  to  be  [  *--*3  ] 
included  in  that  description.  But  here  there  is  no  doubt  that 
the  next  of  kin  at  the  testator's  death  come  under  the  description 
of  persons  to  whom  the  remainder  over  is  limited.  And  the  case 
of  Master B  v.  Hooper  applies  to  shew  that  they  may  take  as  such, 
though  an  estate  for  life  be  antecedently  given  to  one  of  them. 

Le  Blanc,  J. : 

The  contingency  on  which  the  remainder  over  was  to  take 
effect  was  either  the  marriage  of  John  Lawson  with  one  of  the 
prohibited  persons,  or  his  death  without  issue  ;  in  either  of  which 
events  the  premises  were  first  devised  to  Joseph  Wilson  for  life, 
and  then  over.  Joseph  Wilson,  it  appears,  died  before  Lawson's 
marriage,  who  afterwards  married  one  of  the  prohibited  persons. 
At  the  time  of  making  the  will  it  was  uncertain  whether  either 
of  these  events  would  take  place,  and  therefore  the  testator  directs 
the  division  of  the  remainder  over  amongst  those  persons  who 
should  appear  and  could  prove  themselves  to  be  his  next  of  kin. 
But  then  the  question  is.  To  what  period  the  inquiry  should 
refer  ?  Now  even  if  the  word  *  *  then ' '  had  been  inserted  in  the  place 
where  it  is  contended  that  it  must  be  implied,  I  am  not  clear  that 

t  3  Atk.  758. 
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i)o£        the  clause  would  not  still  have  been  in  favour  of  the  plaintiff : 

I.AWSON.     for  though  the   distribution    had    been    directed  to  be   made 

amongst  such  persons  as  should  **  then  appear,"  &c.  it  would 

refer  as  well  to  the  time  when  the  inquiry  was  to  be  made,  that 

is,  when  it  became  necessary  to  make  the  inquiry  upon   the 

happening  of  the  contingency  on  which  the  limitation  over  was 

to  take  eflfect :  but  still  the  inquiry  being  directed  to  be  made  of 

such  persons  as  would  by  virtue  of  the  Statute  pf  Distributions 

have  been  entitled  to  the  testator's  personal  estate  if  he  had  died 

[  ♦21)4  ]      intestate,  that  must  refer  *to  the  time  of  his  death.     And  it 

appears  by  the  authority  of  Rayner  v.  Mowbray,  and  Masters  v. 

Hooper,  that  the  words  **  next  of  kin"  of  the  testator  are  to  be 

referred    to  the    time    of    his  death.      Therefore,   both   upon 

authority  and  upon  the  plain  import  of  the  words  themselves 

here  used,  we  must  construe  them  in  the  same  manner. 

Postea  to  the  plaintiff. 


^«^>'^.  CAMPBELL  V.  WILSON. 

^'^^*  (3  East,  294—303.) 

[  29(  ]  Where  no  evidence  appeared  to  shew  that  a  way  over  another's  land 

had  been  used  by  leave  or  favour,  or  under  a  mistake  of  an  award 
which  would  not  support  the  right  of  way  claimed,  such  a  user  for 
above  twenty  years,  exercised  adversely  and  imder  a  claim  of  right  is 
sufficient  to  leave  to  the  jury  to  presume  a  grant,  which  must  have 
heen  made  within  twenty-six  years,  as  all  former  ways  were  at  that 
time  extinguished  by  the  operation  of  an  Inclosure  Act.f 

In  trespass,  the  declaration  charged  the  defendant  with  break- 
ing and  entering  the  plaintiffs  close  called  Bryan  Grey's  Moss 
Dale,  otherwise  Dr.  Campbell's  Moss  Dale,  in  the  parish  of 
Warton  in  the  county  of  Lancaster.  The  defendant  pleaded  not 
guilty  as  to  the  force  and  arms,  &c. :  and  as  to  the  residue  he 
pleaded,  1st,  a  prescriptive  occupation-way  from  a  lane  called 
Storr's  Lane  over  the  locus  in  quo  to  a  moss  dale  of  the  defen- 
dant's, at  all  times  and  with  carriages,  &c.  which  prescription  was 

t  The  principle  is,  in  effect,  con-  50  L.  J.  Q.  B.  689, 44  L.  T.  844.    (See 

firmed  by  the  judgment  of  the  House  per  Lord  Blackburn,  6  App.  Ca.  at 

of  Lords  in  Angtis  v.  Dalton  {Dalton  p.  813.) — B.  C. 
V.  Angus,  H.  L.  1881)  6  App.  Ca.  740, 
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traversed  bv  the  replication,  and  issue  taken  upon  it.  2ndly,  The  Campbell 
defendant  pleaded  that  Bryan  Grey  was  seised  in  fee  of  the  locus  Wilson-. 
in  quo,  and  that  one  Joseph  Wilson  (under  whom  the  defendant 
made  title  by  devise)  was  at  the  same  time  seised  in  fee  of  an 
adjoining  Moss  Dale,  and  that  by  deed  (lost  by  time  and  accident) 
Bryan  Grey,  in  consideration  of  a  competent  sum,  granted  to 
Joseph  Wilson  and  his  heirs  a  way  from  the  said  Storr's  Lane 
into,  through,  and  over  the  locus  in  quo  to  Joseph  Wilson's  last- 
mentioned  moss  dale  at  all  times,  &c.  for  the  occupation  of  the 
same  moss  dale.  The  replication  traversed  the  grant,  on  which 
issue  was  taken  ;  and  also  made  a  new  assignment,  to  which  the 
<lefendant  pleaded  not  guilty. 

At  the  trial  before  Chambre,  J.  at  Lancaster,  the  only  question  [  235  ] 
arose  on  the  right  of  way ;  the  plaintiff  contending  that  the  defen- 
dant's right  depended  solely  upon  an  award  made  under  an 
Liclosure  Act  of  the  17  Geo.  IIL  c.  79,  and  that  the  way  into 
Storr's  Lane  allotted  to  him  under  that  award  was  over  an 
adjoining  piece  of  ground,  formerly  belonging  to  one  Whinray, 
and  not  over  the  locus  in  quo,  A  printed  copy  of  the  Act  was 
given  in  evidence  by  the  plaintiff,  whereby  it  appeared  that 
certain  commissioners  were  appointed  for  dividing  and  inclosing 
the  commons,  wastes,  and  two  mosses,  within  the  manor  of 
Yealands  in  the  parish  of  Warton ;  and  the  commissioners  were 
to  set  out  +  all  proper  public  highways,  and  also  private  ways, 
over  the  inclosures :  and  it  was  provided  that  after  the  making 
such  public  and  private  ways  it  should  not  be  lawful  for  any 
person  to  use  any  other  public  or  private  ways  than  such  as 
should  be  so  set  out.  By  another  clause  I  the  commissioners 
were  required  to  make  an  award  in  writing,  specifying  the  several 
allotments  made,  and  the  public  and  private  ways  set  out ;  which 
award  was  to  be  conclusive  upon  all  parties.  And  by  another 
clause,  §  after  such  award  made,  all  former  rights,  interests, 
easements,  claims,  and  demands  whatsoever  upon  any  of  the  said 
commons,  mosses,  &c.  were  for  ever  barred  and  extinguished. 
The  award  made  under  the  Act,  dated  18th  of  December,  1778, 
and  inroUed  12th  of  January,  1779,  was  then  proved,  in  which 
were  described  five  moss  dales,  (or  inclosures  out  of  one  of  the 

t  Fo.  7  of  the  Act.  X  ^o.  12,  13.  §  Fo.  14. 
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Campbell  mosses),  one  of  which  was  the  htcu^  in  quo,  running  parallel  to 
Wilson,  each  other,  and  bounded  on  the  north  by  Storr  Lane,  and  on  the 
south  by  certain  other  inclosures,  in  respect  of  which  so  many 
[  *2on  ]  respective  occupation-ways  *were  claimed  over  the  five  moss  dales ; 
over  one  of  which  five,  namely,  Thomas  Whinray's  Moss  Dale,  an 
occupation-road  was  assigned  to  John  Wilson  (by  mistake  for 
Joseph  Wilson,  the  person  under  whom  the  defendant  claimed) 
to  go  to  and  from  Storr  Lane  to  his  the  said  John  Wilson's  Moss 
Dale  :  and  over  the  locus  in  quo  therein  called  Bryan  Grey's  Moss 
Dale  was  assigned  another  similar  occupation-way  to  Joseph 
Wilson  (by  mistake  for  John),  in  right  of  another  close  to  the 
south  adjoining  and  parallel  to  the  defendant's  close.  The  rest 
of  the  evidence  on  either  side  consisted  principally  of  user  of  the 
several  occupation- ways  by  this  or  that  occupier  of  one  or  other 
of  the  closes  which  lay  to  the  south  of  the  five  moss  dales  first 
mentioned  in  order  to  communicate  with  Storr  Lane.  But  the 
result  clearly  was,  that  the  occupiers  of  the  defendant's  close  had 
always  used  the  occupation-way  over  the  locus  in  quo  for  upwards 
of  20  years,  and  indeed  before  the  making  of  the  award ;  and 
that  they  had  not  used  the  way  which  had  been  set  out  for  the 
defendant's  estate  by  the  award,  and  which  led  over  TNTiinray's 
Moss  Dale.  And,  except  for  a  period  of  about  a  year  or  two, 
(which  happened  about  18  or  19  years  ago,)  when  there  was  a 
union  of  occupation  of  the  plaintiffs  and  defendant's  close,  the 
evidence  went  to  shew  that  this  user  of  the  way  over  the  plaintiffs 
close  by  the  occupiers  of  the  defendant's  close  was  adverse  ;  for 
when,  about  14  years  ago,  a  ditch  was  cut  between  the  plaintiffs 
and  defendant's  close,  a  piece  was  left  uncut  for  the  defendant's 
tenant  to  pass  over  into  the  plaintiffs  moss  dale ;  and  when  the 
latter  was  ploughed,  room  enough  was  left  for  a  road  to  com- 
municate with  the  defendant's  close ;  and  when  some  turf  was 
set  in  the  way,  it  was  twice  removed  by  the  defendant's  ser\'ants. 
[  *2. :  j  And  no  leave  was  proved  to  have  *been  at  any  time  asked  by 
them,  nor  was  any  interruption  insisted  upon  till  about  two  years 
ago.  This  evidence  was  insisted  upon  by  the  defendant's  counsel 
as  establishing  an  uninterrupted  adverse  enjoyment  of  the  way 
for  20  years  and  upwards  before  the  action  brought,  which  they 
relied  upon  as  a  ground  for  the  jury  to  presume  the  grant  pleaded 
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by  the  defendant  in  his  last  justification.  The  learned  Judge,  in  Gaxpbsll 
Btuimiing  up  the  evidence,  observed  to  the  jury,  that  it  seemed  wiiioir. 
probable  that  the  defendant's  enjoyment  of  the  way  over  the 
plaintiff's  moss  dale  after  the  award  might  originate  in  mistake ; 
but  that  however  that  might  be,  if  they  were  satisfied  that  the 
enjoyment  was  adverse,  and  that  it  had  continued  20  years  and 
upwards  before  the  action,  it  was  a  sufficient  ground  for  their 
presuming  the  grant  pleaded  by  the  defendant.  That  the  use  of 
a  road  as  a  matter  of  right  by  those  who  claimed  it,  and  sub- 
mitted to  as  a  matter  of  right  by  the  possessor  of  the  land  over 
which  it  was  used,  was  to  be  considered  as  an  adverse  enjoyment. 
That  if  they  believed  the  defendant's  witnesses,  the  possession 
was  adverse,  not  having  been  interrupted,  and  being  attended 
with  other  circumstances  to  shew  how  the  parties  themselves 
understood  it,  particularly  in  the  instances  of  the  defendant's 
people  removing  the  turf  which  obstructed  the  way,  and  leaving 
in  the  ditch,  which  was  cut  between  the  plaintiff's  and  the 
defendant's  close,  a  solid  piece  of  ground  uncut,  for  no  other  use 
than  to  admit  of  the  passage  for  the  defendant's  carts  into  the 
locus  in  quo.  And  as  another  circumstance,  the  non-user  of  the 
defendant's  right  of  way  over  Whinray's  close  under  the  award. 
But  that  if  the  jury  were  satisfied  from  the  whole  of  the  evidence 
that  the  defendant's  enjoyment  had  been  only  by  leave  or  favour, 
or  otherwise  than  as  under  a  claim  or  assertion  of  right,  *it  would  [  *^^^  1 
repel  the  presumption  of  a  grant,  and  in  that  case,  or  if  they 
thought  it  had  not  been  enjoyed  adversely  for  20  years,  they 
must  find  for  the  plaintiff.  The  jury  found  for  the  defendant. 
And  a  rule  having  been  obtained  for  setting  aside  the  verdict, 
on  the  ground  of  a  misdirection  of  the  Judge  in  telling 
the  jury  that  they  might  presume  a  grant  of  the  right  of 
way  from  an  adverse  user  of  it  for  above  20  years,  though 
originating  in  mistake ; 

Cockell,  Serjt.  and  Wood  now  shewed  cause,  and  contended 
that,  taking  the  whole  report  of  the  learned  Judge  together  the 
question  was  fairly  left  to  the  jury,  Whether  they  would  not 
tmder  the  circumstances  presume  a  grant  ?  and  they  accordingly 
by  their  verdict,  made  that  presumption.  And  it  would  be  no 
B.B. — ^voL.  vn.  H  H 
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Campbell  impeachment  of  such  grant,  if  made,  that  the  first  user  of  the 
Wilson,  ^oad  had  been  by  mistake,  which  it  might  be  the  object  of  the 
grant  afterwards  to  correct.  But  there  was  no  evidence  to  shew 
that  the  way  had  ever  been  used  by  mistake  or  by  favour ;  but,  on 
the  contrary,  it  was  always  insisted  upon  as  an  adverse  right, 
and  as  such  submitted  to  by  the  plaintiff  and  those  under  whom 
he  claimed.  In  Holcroft  v.  Heel,\  where  the  grantee  of  a  market 
had  suffered  another  to  erect  another  market  in  his  neighbour- 
hood, and  use  it  without  interruption  for  above  20  years, 
Ld.  G.  J.  Eybe  thought  it  was  a  bar  to  the  plaintiff's  action  on 
the  case  for  a  disturbance  of  his  franchise ;  though  it  was  clear 
that  the  user  originated  without  any  rightful  authority. 

(Le  Blanc,  J. :  The  ground  on  which  that  case  went  off  was 
merely  this,  that  the  Court  having  intimated  their  opinion  that 
if  the  case  went  down  to  trial  again  upon  the  same  facts,  it  would 
be  left  to  the  jury  to  find  for  the  defendant  upon  the  ground  of 
[  *290 1  ^presumption  of  a  grant  after  20  years  uninterrupted  user  of  the 
market ;  the  plaintiff's  counsel  said  that  if  it  were  to  be  left  to 
the  jury  in  that  manner,  with  the  recommendation  of  the  Court 
in  favour  of  such  a  presumption,  it  would  answer  no  purpose  to 
go  to  trial  again.) 

That  was  certainly  the  ground  on  which  the  case  went  off; 
but  it  shews  the  strong  leaning  of  the  Courts  in  favour  of  un- 
interrupted enjoyment  for  20  years.  And  it  is  a  beneficial 
presumption  for  the  public,  and  ought  not  to  be  frittered  away  by 
giving  weight  to  little  circumstances,  tending  to  shew  that  the 
enjoyment  originated  in  mistake.  And  they  observed  that  by  non- 
user  of  the  way  set  out  by  the  award  for  the  defendant  for  the  same 
period,  he  had  now  lost  his  right  to  it,  as  a  release  would  be 
presumed  against  him. 

Park  and  Holroydy  in  support  of  the  rule,  contended  that 
the  Judge's  direction  was  wrong,  because  an  uninterrupted  and 
adverse  enjoyment  of  a  way  for  20  years  was  only  evidence  of  a 
rightful  commencement  by  grant,  which  was  destroyed  if  it  could 

t  1  Bos.  &  F.  400. 
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be  shewn  to  have  originated  in  mistake :  neither  would  a  disnser    Campbell 


V. 


by  the  defendant  of  his  proper  way,  arising  from  a  mistake,  wn^ir. 
found  the  presumption  of  a  release  against  him.  None  of  the 
cases,  except  that  of  Hokrofi  v.  Heel,  which  has  been  explained 
by  the  learned  Judge  who  was  counsel  in  the  cause,  go  further 
than  to  shew  that  a  possession  of  an  easement  for  20  years 
iminterrupted  and  not  explained  is  evidence  for  the  jury  to  pre- 
sume a  grant,  as  in  Letcis  v.  Prtce,t  Dotigal  v.  Wil8on,l  Darwin 
v.  Upton y%  and  Griffiths  v.  Matthews. '\  But  it  is  admitted  in 
all  of  them  that  *  evidence  which  goes  to  explain  the  possession ,  [  •soo  ] 
and  to  shew  that  it  originated  by  mistake,  or  licence,  or  in  any 
other  manner  than  on  a  claim  of  right,  will  rebut  the  presumption. 
Now  here  the  Inclosure  Act,  which  passed  about  24  years  ago, 
before  this  action  was  brought,  IT  extinguished  all  former  rights 
And  easements,  and  directs  that  the  award  which  was  to  be  made 
under  it,  allotting  the  new  inclosures  and  rights  of  way,  should 
take  effect  from  the  inrolment,  which  was  in  January,  1779.  By 
the  award  it  appears  that  another  way  than  that  now  claimed 
was  set  out  for  the  defendant's  close  over  the  adjoining  close,  and 
equally  convenient  to  the  occupier ;  the  non-user  of  the  one  and 
the  user  of  the  other  was  therefore  clearly  referable  to  mistake, 
and  so  it  was  understood  at  the  trial ;  and  the  doctrine  of  adverse 
possession  for  20  years  giving  a  right  was  stated  even  on  that 
supposition ;  but  such  a  supposition  negatives  that  it  originated 
from  a  grant,  which  alone  would  support  the  defendant's 
claim. 

Lord  Ellenborough,  Ch.  J. : 

We  must  govern  our  opinion  by  the  evidence  which  was  given  in 
the  cause,  and  on  the  learned  Judge's  direction  with  reference  to 
the  evidence.  Now  though  by  possibility  the  parties  might  in 
fact  have  acted  on  a  mistake  of  the  award,  yet  on  the  evidence 
given  nothing  appears  to  shew  that  they  referred  their  acts  to  the 
award ;  and  therefore  it  comes  to  the  common  case  of  adverse 

t  Worcester  Spring  Assizes,  1761,  §  lb.  175  5. 

oor.  Wihnot,  J.,  cited  in  Serjt.  Wil-  ||  2  R.  E.  593  (5  T.  IL  296). 

liams's  note  to  Yard  y.  Ford^  2  Saund.         %  This  was  said  to  be  in  Michael- 

175  a,  mas  Term,  1601. 

X  Sittings  C.B.Trin.  9  Geo.  in.ib. 

H  H  2 


468  1808.    K.  B.    8  EAST,  800—802.  [B.a. 

cajipbbll  enjoyment  of  a  way  for  upwards  of  20  years,  without  any  thing 
Wilson,  to  qualify  that  adverse  enjoyment.  On  looking  into  the  award 
\7e  might  possibly  suppose  that  the  use  of  the  way  originated  by 
mistake,  but  no  evidence  was  given  of  any  fact  accompanying  the 
[  *^oi  ]  enjoyment  *to  shew  that  the  parties  acted  upon  such  a  mistake. 
There  was,  therefore,  no  reason  why  the  jury  should  not  make 
the  presumption,  as  in  other  cases,  that  the  defendant  acted  by 
right;  and  that  was  in  substance  the  direction  of  the  learned 
Judge.  It  might  indeed  be  too  much  to  say,  in  the  case  of 
Hokroft  V.  Heel,  that  the  adverse  user  of  the  neighbouring 
market  for  20  years  was  a  bar  to  the  action  by  the  grantee  of  the 
Crown.  In  strictness  it  was  not;  because  even  after  that  period 
the  Attorney-General  might  have  filed  an  information  against  the 
party  for  usurping  the  franchise.  But  certainly  the  evidence  in 
this  case  was  sufficient  to  warrant  the  jury  in  presuming  a  grant 
of  the  right  of  way. 

Gbose,  J. : 

The  motion  for  a  new  trial  was  grounded  on  the  supposed 
misdirection  of  the  learned  Judge.  But  it  appears  that  in  sub- 
stance he  left  the  question  to  the  jury  upon  the  evidence. 
Whether  the  enjoyment  originated  under  a  grant  or  in  any  other 
manner  ?  and  therefore  I  cannot  say  that  upon  this  evidence  the 
jury  might  not  make  the  presumption  which  they  have  done : 
though,  had  I  been  one  of  them,  I  do  not  know  that  I  should 
have  dared  to  do  so.  They  have,  however,  found  the  fact  of 
the  grant.  As  to  the  question  of  law,  I  agree  with  the  case 
of  Holcroft  V.  Heel,  as  it  has  been  explained  by  my  brother 
Le  Blanc,  but  no  farther. 

Lawrence,  J. : 

No  doubt  but  that  adverse  enjoyment  of  a  right  of  way  for  20 
years  unexplained  is  evidence  sufficient  for  the  jury  to  found  a 
presumption  that  it  was  a  legal  enjoyment :  and  such  in  effect 
was  the  opinion  of  the  learned  Judge  in  his  direction  to  them. 
But  it  has  been  said  that  if  the  enjoyment  were  shewn  to  have 
[  •302  ]      originated  *in  mistake,  however  adverse  it  may  have  been,  that  is 
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against  the  presamption,  and  that  the  learned  Judge  misled  the  Cahpbbll 
jury  in  this  respect :  but  no  facts  appear  to  warrant  this  objec-  wiiioir. 
tion,  otherwise  it  might  be  very  material  to  be  considered.  For 
if  in  exercising  the  right  of  way  from  time  to  time  it  had  ap- 
peared that  the  party  had  asserted  his  right  to  be  grounded  on 
the  award,  though  it  were  exercised  ever  so  adversely,  I  do  not 
know  how  the  jury  would  be  warranted  in  referring  it  to  any 
other  ground  than  what  the  party  himself  insisted  on  at  the  time. 
The  weak  part  of  the  plaintiff's  case  is,  that  it  does  not  appear 
by  the  evidence  that  the  enjoyment  of  the  way  did  arise  from 
mistake.  Then  if  there  were  an  adverse  possession  for  above  20 
years,  and  not  explained  by  any  evidence,  why  might  not  the 
jury  presume  a  grant  ?  The  parties  interested  might  have  found 
the  way. in  question  more  convenient  than  that  allotted  under 
the  award.  On  the  whole  of  the  evidence  it  appears  that  for 
above  20  years  the  defendant  has  been  using  a  road  which  he 
could  have  had  no  right  to  use  but  by  grant:  and  the  case 
having  been  properly  left  to  the  jury  on  that  evidence,  I  cannot 
say  that  they  have  done  wrong  in  finding  with  the  enjoyment 
for  so  long  a  period. 

Le  Blanc,  J. : 

Unless  the  jury  could,  in  the  words  of  the  report,  refer  the 
enjoyment  for  so  long  a  time  to  leave,  favour,  or  otherwise  than 
under  a  claim  or  assertion  of  right,  and  indeed  unless  it  could  be 
referred  to  something  else  than  adverse  possession,  I  think  such 
length  of  enjoyment  is  so  strong  evidence  of  a  right  that  the  jury 
should  not  be  directed  to  consider  small  circumstances  as  found- 
ing a  presumption  that  it  arose  otherwise  than  by  grant.  In  the 
case  of  HolcroftY.  Heel  the  Court  of  Common  Pleas  ^thought  the  ^  '^os  ] 
adverse  possession  for  above  20  years  so  strong  evidence  that  the 
Chief  Justice  ought  to  have  left  it  to  the  jury  to  find  a  grant  of 
the  market  from  the  Grown.  Therefore,  if  the  possession  be 
adverse,  the  jury  are  to  take  it  as  a  strong  ground  whereon  to 
found  the  presumption  of  a  grant.  In  this  case  it  is  only  from 
suspicion  that  we  are  called  on  to  refer  it  to  the  award,  and  to 
suppose  that  the  parties  themselves  by  mistake  considered  it  to 
originate  from  thence :  but  no  evidence  was  given  to  shew  that 
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Campbell    they  referred  the  use  of  the  way  to  the  award ;  and  therefore 

WiiioK.      there  was  no  reason  why  the  jury  should  not  have  presumed  as 

they  have  done. 

Rule  discharged. 


1803.  PAGE  V.  WIPLE.t 

^2!lf  •  (3  East,  314—317.) 

[314  1  ^^  action  will  lie  for  not  preventing  but  permitting  and  suffering  the 

plaintiff  to  be  arrested,  after  payment  of  debt  and  costs  owing  to  the 
defendant,  ui>on  a  writ  sued  out  before  such  payment.  Malice  is  the 
gist  of  all  actions  for  injuries  of  that  nature. 

In  an  action  on  the  case,  the  first  count  of  the  declaration 
stated,  that  the  plaintiff,  before  the  committing  of  the  grievance 
aftermentioned,  was  indebted  to  the  defendant  in  48Z.  1^8.  6d.  by 
reason  of  the  several  promises  in  the  writ  next  after  mentioned ; 
and  being  so  indebted,  the  defendant,  for  the  recovery  of  the 
said  sum,  on  the  25th  of  June,  1801,  but  without  the  knowledge 
of  the  plaintiff,  sued  out  of  B.  B.  against  the  plaintiff  a  writ  of 
alias  capias ;  that  the  plaintiff,  after  the  suing  forth  of  the  said 
writ,  and  before  he  had  any  notice  or  knowledge  of  the  suing  out 
of  the  same,  and  before  the  return  thereof,  and  before  the  arrest 
of  the  plaintiff  by  virtue  of  the  same,  viz.  on  the  8th  of  July, 
1801,  at,  &c.  paid  to  the  defendant  the  said  sum  of  48/.  15s.  6^. 
so  due  to  him  as  aforesaid ;  yet  that  the  defendant,  contriving 
and  maliciously  intending  to  injure  and  prejudice  the  plaintiff, 
and  to  put  him  to  great  expense,  and  otherwise  to  harass  and 
aggrieve  him,  afterwards,  and  after  the  defendant  had  been  and 
was  so  as  aforesaid  paid  and  satisfied  the  said  sum  of  48/.  15«.  dd. 
for  the  recovery  whereof  he  sued  and  prosecuted  the  said  writ 
against  the  plaintiff,  to  wit,  on  the  11th  of  July,  1801,  at,  &c. 
[  •SIS  ]  wrongfully,  unjustly,  and  maliciously,  and  *notwith8tanding  such 
payment  and  discharge  of  the  said  48/.  15a.  6d.  for  the  recovery 
whereof,  &c.  caused  and  procured  the  plaintiff  to  be  arrested  by 
virtue  of  the  said  writ  of  alias  capias,  and  under  colour  and  pre- 
tence of  the  same,  and  of  the  aforesaid  cause  of  action  therein 

t  FhiUips  V.  General  Omnibus  Co.  (0.  P.  Diy.  1880)  50  L.  J.  a  B.  112.— 
E.  C. 
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specified :  and  to  be  kept  and  detained  in  castody  by  virtue  of  page 
the  said  writ  for  two  days,  and  until  the  plaintiff,  with  his  surety,  wiple. 
was  obliged  to  give  a  bail-bond  to  the  sheriff  for  his  appearance 
at  the  return  of  the  said  writ,  &c.  and  plaintiff  was  obliged  to  lay 
out  42.  4s.  in  obtaining  his  discharge  from  such  arrest  and  im- 
prisonment. The  second  count  was  in  substance  the  same,  only 
alleging  further,  that  by  reason  of  the  payment  of  the  debt  to 

the  defendant  he  ought  to  have  directed  the  sheriff,  to  whom  he 

• 

had  so  delivered  the  said  writ  for  execution,  not  to  arrest  or  take 
the  said  plaintiff  under  and  by  virtue  of  the  same :  yet  the  defen- 
dant well  knowing  the  premises,  but  contriving  to  injure  and 
prejudice  the  plaintiff,  and  put  him  to  expense,  and  otherwise  to 
harass  and  aggrieve  him,  did  not  direct  the  said  sheriff,  &c.  not 
to  arrest  and  take  the  plaintiff,  but  wholly  neglected  so  to  do ; 
whereby,  &c.  The  third  count  varied  from  the  others  by  stating 
that  after  the  delivery  of  the  writ  to  the  sheriff,  and  before  the 
arrest  of  the  plaintiff,  &c.  he  the  plaintiff  fully  satisfied  and  dis- 
charged the  said  cause  of  action  in  the  said  writ  specified  by 
paying  to  the  plaintiff,  with  his  assent,  48Z.  ISs.  6d.  in  full 
satisfaction  and  discharge  of  the  damages  he  had  sustained  by 
reason  of  the  non-performance  of  the  several  promises  and 
undertakings  in  the  said  writ  mentioned,  as  also  11.  168.  for  and 
towards  and  in  satisfaction  of  the  costs  and  charges  by  him 
sustained  in  the  prosecution  of  the  said  writ;  by  reason 
whereof  it  became  and  was  the  duty  of  the  defendant  to  prevent, 
and  he  the  defendant  ought  to  have  prevented  the  plaintiff 
♦from  being  arrested,  &c. :  yet  the  defendant,  well  knowing  [  'Sie  ] 
the  premises,  but  contriving  to  injure  and  prejudice  the  plain- 
tiff, and  put  him  to  great  expense,  and  otherwise  to  aggrieve 
him,  did  not  in  any  manner  prevent  the  plaintiff  from 
being  arrested,  &c.  but  suffered  and  permitted  him  to  be 
arrested,  &c. 

After  verdict  for  the  plaintiff,  with  51.  damages  on  the  third 
count, 

Wilson  moved  in  the  last  Term  to  arrest  the  judgment  on 
the  insufficiency  of  that  count,  in  not  alleging  malice  in  the 
defendant  as  in  the  first  count,  which  was  negatived  in  evidence 
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Pagk        at  the  trial :  and  he  cited  Scheiiel  v.  Fairbain  f  as  in  point,  that 
WiFLB.      ^0  such  action  will  lie  for  a  mere  nonfeazance,  bnt  only  on 
malice  alleged  and  proved. 

SeUofiy  Serjt.  and  Best^  in  shewing  cause  now,  endeavoured 
to  distinguish  this  case  from  that  by  observing,  that  there  the 
writ  was  sued  out  before  the  debt  was  paid,  and  the  plaintiff  did 
not  allege  payment  of  the  costs  as  well  as  the  debt,  without  which 
there  was  no  obligation  on  the  defendant  to  countermand  the 
arrest.  And  Heath,  J.  particularly  observed,  that  at  all  events 
the  party  was  not  bound  in  that  case  to  stop  the  action  until  the 
costs  were  tendered.  And  Lord  Ch.  J.  Etre  said,  there  was  no 
consideration  for  any  duty  to  attach  upon.  But  here  there  is  an 
averment  that  the  debt  and  costs  were  paid,  upon  which  it 
became  the  duty  of  the  defendant  to  stop  the  execution  of  the 
writ  at  his  peril. 

LoBD  Ellenbobough,  Gh.  J.  (stopping  Gibhs  and  Wilson  for  the 
defendant) : 

'  *317  ]  Taking  the  averment  that  IZ.  16«.  *was  paid  to  the  defendant 

'^  for  and  towards  and  in  satisfaction  of  the  costs  "  most  favour- 
ably for  the  plaintiff,  as  meaning  thlit  it  was  taken  in  satisfaction 
of  the  costs ;  still  I  think  the  case  not  distinguishable  in  principle 
from  that  of  Scheibel  v.  Fairbain.  Is  it  the  duty  of  a  plaintiff  to 
run  after  his  writ,  which  has  properly  issued,  in  order  to  stop 
the  execution  of  it  ?  or  is  it  not  rather  the  concern  of  the  debtor, 
when  he  satisfies  the  demand,  to  ask  for  a  countermand  of  the 
writ  or  an  order  for  his  discharge  ?  Nothing  wilful  is  alleged  to 
have  been  done  by  the  defendant,  but  only  that  he  suffered  and 
permitted  the  plaintiff  to  be  arrested.  Nothing  is  stated  to  shew 
that  this  was  done  by  way  of  vexation  or  oppression,  but  a  mere 
nonfeazance.  The  question  is.  Whether  under  the  circumstances 
stated  it  became  and  was  the  duty  of  the  defendant  to  prevent 
the  arrest?  I  know  of  no  authority  which  imposes  such  an 
obligation.  The  defendant  might  have  asked  for  a  countermand : 
he  must  look  to  the  consequence,  if  the  writ  were  properly  sued 

t  1  Bos.  &  F.  388,  where  all  the      may  be   added    Oibson  y.   Chaiers, 
prior  cases  are  collected;  to  which      2  Bos.  &  P.  129. 
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oat  at  the  time.    We  cannot  intend  that  any  thing  was  done  paqs 

vexatiously,  when  nothing  of  the  sort  is  alleged.  Wipl& 

Per  CuaiAH :  Rule  absolute. 


OUTEAM    V.  MOREWOOD,   Clerk,   and   Ellen,  \m^. 

ms  WiFE.t  ^—' 

(3  East,  346—366.)  |-  345  j 

If  a  verdict  be  found  on  any  fact  or  title,  distinctly  put  in  issue  in  an 
action  of  trespass,  such  verdict  may  be  pleaded  by  way  of  estoppel  in 
another  action  between  the  same  parties  or  their  privies,  in  respect  of 
the  same  fact  or  title. 

This  was  an  action  of  trespass  against  the  defendants,  for  that 
they  with  force  and  arms  broke  and  entered  a  certain  coal-mine 
or  vein  of  coals  lying  within  and  under  a  certain  close  of  the 
plaintiff  called  the  Cow  Close  or  Great  Cow  Pasture,  in  the 
parish  of  Alfreton  in  the  coanty  of  Derby,  and  dug  out  and  took 
and  carried  away  the  coals,  &c. 

Pleas.  1.  Not  guilty;  on  which  issue  was  joined.  2.  That 
John  Zouch  of  Coda  or  Castle  in  the  county  of  Derby,  Esq. 
(afterwards  Sir  John  Zouch,  Knt.)  on  the  2nd  of  November, 
38th  of  Elizabeth,  was  seised  in  fee  of  the  manor  of  Alfreton  and 
of  divers  lands  and  tenements  in  the  parish  of  Alfreton,  and  that 
a  fine  was  levied  in  the  octaves  of  8t.  Martin,  89th  of  Elizabeth, 
between  B.  Boper  and  others,  plaintiffs,  and  the  said  J.  Zouch 
deforceant,  of  the  said  manor  and  lands,  to  the  use  of  the  plain- 
tiffs, Boper  and  others,  in  fee,  and  a  recovery  was  suffered  of  the 
same  in  M.  89  Eliz.  wherein  Nicholas  Zouch  and  J.  Mitchell 
were  demandants,  and  Boper  and  others  deforceants,  and  John 
Zouch  an  infant,  the  son  of  the  said  J.  Z.  was  vouchee ;  which 
recovery,  as  to  the  coals  and  ironstone  within  or  under  the  said 
land  and  tenements  in  Alfreton  parish  (except  the  coals  and 
ironstone  within  or  under  any  of  the  messuages,  buildings, 
orchards,  or  gardens  then  standing  and  being  on  any  of  the  said 
lands  and  tenements),  with  liberty  to  get  and  carry  the  same 

t  Beferred  to  and  applied  in  jndg-      &c.  (1884)  12  Indian  App.  16,  18. — 
ment  of  the  Judicial  Committee  in      B.  C. 
Maj<ih  of  Pittapur  v.  Sri  Rajah  Bow, 
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OuTBAu     away,  was  declared  to  be  to  thd  use  of  the  said  John  Zouch  the 
MoBKwooD.   father  for  eighty  years,  if  he  so  long  lived,  remainder  to  the  use 
of  J.  Zouch  the  son  in  tail  male,  remainder  to  J.  Zouch  the  son 
[  *347  ]      in  fee.     That    John  Zouch,  the  father,  *after    having    been 
knighted,  died  in  June  42  Eliz.  and  J.  Zouch  the  son  being  so 
seised  on  the  4th  of  June,  15  Jac.  I.  by  indenture  of  bargain  and 
sale  duly  inroUed,  in  consideration  of  750Z.,  conveyed  to  Thomas 
Johnson,  George  Turner,  and  Edmund  Meymoth,  in  fee,  all  the 
coals,  veins,  mines,  and  delphs  of  coals  in  or  under  the  said 
lands,  tenements  or  hereditaments  in  Alfreton,  which  at  any 
time  theretofore  were  the  lands,  &c.  of  the  said  Sir  John  Zouch, 
with  liberty  to  dig,  &c.  and  search  for,  get,  and  carry  away  coals 
within  the  same  lands,  &c.  (except  coals  within  or  under  any  of 
the  messuages,   buildings,   orchards,  and  gardens  which  were 
then  standing  or  being  upon  or  in  any  of  the  same  lands,  &c. ; 
and  also  except  all  the  coals,  veins,  &c.  in  Alfreton  Park,  and 
the  grounds  called  the  New  Grounds)/    The  defendants  then 
averred  that  the  said  coal  mine  or  vein  of  coals  in  the  declara- 
tion mentioned,  at  the  time  of  the  making  the  said  indenture 
of  bargain  and  sale,  was  part  and  parcel  of  the  said  coal  mines, 
veins,  and  delphs  of  coals  by  the  said  indenture  so  bargained  and 
sold.     That  John  Zouch  on  the  1st  of  July,  15   Jac.  I.  died 
without  issue.     (Then  the  defendants  proceed  to  derive  title  to 
the  said  coals,  &c.  from  the  said  Johnson,  Turner,  and  Meymoth, 
through  various  persons  down  to  one  George  Morewood,  to  whom 
the  same  were  conveyed  in  fee  by  indentures  of  lease  and  release 
of  the  1st  and  2nd  of  May,  1789.)     The  plea  then  stated,  That 
George  Morewood  afterwards,  on  the  13th  of  June,  1788,  duly 
made  his  will,  whereby  he  devised  all  his  coal  mines  and  here- 
ditaments,  with  the  appurtenances,  unto  his  wife,  the  defendant, 
Ellen  Morewood,  in  fee ;  and  afterwards  died  seised  on  the  1st  of 
January,  1791 :  after  whose  death  the  defendant  Ellen  became 
seised  of  the  said  coals,  &c. ;  and  on  the  10th  of  February,  1798, 
intermarried  with  the  other  defendant  H.  C.  Morewood,  by  virtue 
[  •^s  ]      whereof  the  said  H.  C.  and  Ellen  became  *seised  thereof  in  right 
of  the  said  Ellen.    The  defendants  then  averred,  that  the  said 
coal  mine  or  vein  of  coals  situated  and  being  within  and  under 
the  said  part  of  the  said  close,  in  which,  &c.  in  the  said  declara- 
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tion  mentioned,  at  the  time  of  the  making  of  the  aforesaid      Outbau 

mm 

indenture  mentioned  to  have  been  made  by  the  said  John  Zouch    mobswood. 

as  aforesaid,  was  not  within  or  under  any  of  the  messuages, 

buildings,  orchards,  or  gardens,  which  were  or  was  standing  or 

being  upon  or  in  any  of  the  lands,  tenements,  or  hereditaments 

in  that  indenture  mentioned,  nor  was  any  part  of  the  coals  in  the 

park  in  Alfreton  aforesaid  called  Alfreton  Park,  or  the  grounds 

called  the  New  Grounds,  or  in  either  or  any  of  them.    Wherefore 

the  defendants  being  so  seised,  entered,  &c.  and  dug  out  and  took 

and  carried  away  the  coals,  &c. 

The  replication  to  the  special  plea  stated,  that  the  defendants 
ought  not  to  be  admitted  in  their  plea  to  aver  that  the  said  coal 
mine  or  vein  of  coals  in  the  declaration  mentioned  at  the  time  of 
the  making  the  indenture  of  bargain  and  sale  in  the  said  last 
plea  first  mentioned  was  part  and  parcel  of  the  said  coal 
mines,  veins,  and  delphs  of  coals  by  the  said  indenture 
bargained  and  sold  as  aforesaid ;  because  heretofore,  in  Easter 
Term,  82  Geo.  III.  the  plaintiff  impleaded  the  defendant  Ellen, 
then  Ellen  Morewood,  widow,  in  a  certain  plea  of  trespass,  and 
therein  declared  against  her,  for  that  the  said  Ellen,  on  the  5th 
of  May,  1792,  with  force  and  arms  broke  and  entered  a  certain 
coal  mine  or  vein  of  coals  of  the  plaintiff,  situate  and  being 
within  and  under  a  certain  part  of  a  certain  close  of  the  plain- 
tiff called  the  Cow  Close  or  the  Great  Cow  Pasture,  in  the  parish 
of  Alfreton  in  the  said  county  of  Derby,  and  dug  out  of  the  said 
coal  mine  or  vein  of  coals  of  the  plaintiff  large  quantities  of  coals, 
&c.  and  took  and  carried  *away  the  same,  &c. ;  and  that  in  [  *349  ] 
Trinity  Term,  82  Geo.  III.  the  defendant  EUen  defended  the 
force,  &c. ;  and  as  to  the  breaking  and  entering,  &c.  the  said 
coal  mine,  &c.  under  the  Cow  Close,  &c.,  pleaded  that  the  plain- 
tiff ought  not  to  maintain  his  said  action  against  her,  because 
the  said  John  Zouch  in  the  defendant's  last  plea  mentioned, 
afterwards  Sir  John  Zouch,  Knt.,  on  the  2nd  of  November,  88 
Eliz.  was  seised  in  fee  of  and  in  the  said  manor  of  Alfreton,  and 
divers  messuages,  lands,  and  tenements,  in  the  parish  of  Alfreton 
aforesaid,  in  the  said  county,  with  the  appurtenances.  And  the 
said  Ellen,  in  and  by  her  said  plea  in  the  said  former  suit,  after 
further  setting  forth  (amongst  other  things)  the  said  indenture 
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OuTBAH  of  bargain  and  sale  in  the  said  last  plea  of  the  said  defendants 
MoBEwooD.  ^  this  suit  first  mentioned,  in  manner  and  form  as  the  same 
indenture  is  in  that  plea  set  forth,  averred  that  the  said  coal 
mine  or  vein  of  coals  in  the  declaration  hereinbefore  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and 
sale,  was  part  and  parcel  of  the  said  coal  mines,  veins  and 
delphs  of  coals,  by  the  said  indenture  bargained  and  sold  as 
aforesaid :  and  the  said  Ellen,  in  and  by  her  said  plea  in  the 
said  former  suit,  claimed  to  be  entitled  to  the  said  coal  mine  or 
vein  of  coals,  in  the  said  hereinbefore  recited  declaration 
mentioned,  by  the  same  means  and  in  manner  and  form  as  the 
said  defendants  have  above,  in  their  said  last  plea  in  this  suit  in 
that  behalf,  alleged ;  and  that  she  the  said  Ellen  was  ready  to 
verify:  wherefore  she  prayed  judgment,  &c.  And  the  said 
plaintiff,  as  to  the  said  plea  of  the  said  Ellen  in  the  said  former 
suit,  said  that  he  ought  not  to  be  barred,  &c. ;  because,  protesting, 
that  the  said  Sir  John  Zouch  was  not  seised  in  fee  of  and  in  the 
said  close  in  the  said  hereinbefore  recited  declaration  mentioned, 
[  *35o  ]  or  of  or  in  the  coals,  veins,  mines,  and  delphs  of  *coal  in  or 
under  the  same,  or  any  part  thereof,  as  by  the  said  last  men- 
tioned plea  was  above  supposed,  he  the  said  plaintiff  said  that 
the  said  Ellen,  at  the  said  several  times  when,  &c.  of  her  own 
wrong,  broke  and  entered  the  said  coal  mine,  &c.  within  and 
under  the  said  part  of  the  said  close  of  the  plaintiff  called  the 
Cow  Close  or  the  Great  Cow  Pasture,  in  the  parish  of  Alfreton 
aforesaid,  in  the  hereinbefore  recited  declaration  mentioned,  and 
•  dug  out  of  the  said  coal  mines,  &c.  large  quantities  of  coals,  and 
took  and  carried  away  the  same,  &c.  in  manner  and  form  as  the 
plaintiff  had  above  complained  against  her ;  without  this,  that 
the  said  coal  mine  or  vein  of  coals  in  the  said  first  count  of  the 
said  hereinbefore  recited  declaration  mentioned,  at  the  time  of 
the  making  of  the  said  indenture  of  bargain  and  sale  in  that 
plea  first  mentioned,  was  part  and  parcel  of  the  said  coal  mines, 
veins,  and  delphs  of  coal  by  the  said  indenture  bargained  and 
sold  as  aforesaid,  in  manner  as  the  said  Ellen  had  in  the  said 
plea  above  alleged ;  and  this  he  was  ready  to  verify :  wherefore, 
&c.  the  plaintiff  prayed  judgment,  &c.  And  the  said  Ellen,  as 
before,  said  that  the  said  coal  mine  or  vein  of  coal  in  the  said 
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first  count  of  the  said  hereinbefore  recited  declaration  mentioned,      Outsam 

at  the  time  of  the  making  of  the  said  indenture  of  bargain  and   mobewood. 

sale  in  her  said  plea  first  mentioned,  was  part  and  parcel  of  the 

said  coal  mines,  veins,  and  delphs  of  coal,  by  the  said  indenture 

bargained  and  sold  as  aforesaid  in  manner  and  form  as  the  said 

Ellen  had  in  the  said  plea  alleged ;  and  of  that  she  put  herself 

upon  the  country,  and  the  said  Joseph  did  so  likewise.    And 

such  further  proceedings  were  thereupon  had,  that  afterwards, 

at  the  assizes  at  Derby  on  Saturday  the  16th  of  March  in  the  88 

Geo.  in.,  the  said  issue,  so  joined,  &c.  was  tried  by  a  jury  of  the 

county,  &c. ;  and  as  to  the  same  issue,  the  jurors  of  that  jury 

upon  their  oath  said,  that  *the  coal  mine  or  vein  of  coals  in  the      [  *36l } 

first  count  of  the  said  hereinbefore  recited  declaration  mentioned, 

at  the  time  of  the  making  of  the  indenture  of  bargain  and  sale 

first  mentioned  in  the  plea  of  the  said  Ellen  in  the  said  former 

suit,  were  not  part  and  parcel  of  the  said  coal  mines,  veins,  and 

delphs  of  coals/  by  the  said  indenture  bargained  and  sold  in 

manner  and  form  as  the  said  Ellen  had  in  that  behalf  in  pleading 

alleged;  and  they  assessed  the  plaintiff  his  damages  Is.  &c. 

That  such  further  proceedings  were  thereupon  had  that  the 

plaintiflF  in  Trinity  Term  88  Geo.  III.  recovered  judgment,  &c., 

which  judgment  is  still  in  force,  &c.    The  replication  then 

averred  that  the  plaintiff  and  Ellen  the  defendant  named  in  that 

record  are  the  same  parties  as  in  this  suit,  and  that  the  said  coal 

mine  or  vein  of  coals  in  that  record  mentioned,  and  the  said  coal 

mine  or  vein  of  coals  in  the  pleadings  in  this  suit  mentioned,  are 

one  and  the  same :  wherefore  the  plaintiff  prayed  judgment  if 

the  defendants  ought  to  be  admitted  against  the  said  record  to 

aver  that  the  said  coal  mine  or  vein  of  coals  in  the  declaration 

mentioned,  at  the  time  of  the  making  of  the  said  indenture  of 

bargain  and  sale,  was  part  and  parcel  of  the  said  coal  mines, 

veins,  and  delphs  of  coals,  by  the  said  indenture  bargained  and 

sold  as  aforesaid. 

To  this  there  was  a  general  demurrer  and  joinder. 

The  case  was  very  elaborately  argued  in  Trinity  Term  last  by 
Clarke  in  support  of  the  demurrer,  and  Reader  cmtra;  and 
again  in  the  last  Term  by  Erskine  in  support  of  the  demurrer, 
and  Gibbs  contra:  but  as  all  the  principal  arguments  and  the 
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OuTBAH     cases  cited  were  noticed  and  commented  on  by  the  Court  at 
MoBEwooD.  length  in  giving  their  judgment,  the  repetition  of  them  in  this 
place  is  unnecessary. 

Lord  Ellenbobough,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

[  352  ]  This  was  an  action  of  trespass  for  digging  and  getting  coals 

out  of  a  coal-mine,  alleged  by  the  plaintiff  to  be  within  and 
under  his  close  called  the  Cow  Close.  The  defendants  plead, 
and  shew  title  regularly  brought  down  to  them  in  right  of  the 
wife  by  fine,  recovery,  bargain  and  sale,  releases,  and  descents 
from  one  Sir  John  Zouch,  who  in  the  89th  of  Elizabeth  was 
seised  in  fee  of  the  manor  of  Alfreton,  and  of  certain  messuages 
and  lands  within  the  manor,  under  which  title  they  claim  all  the 
coals  under  those  lands,  except  such  as  were  within  and  imder 
any  of  the  messuages,  buildings,  orchards,  and  grounds,  which, 
at  the  time  of  suffering  a  certain  recovery,  suffered  in  the  time  of 
Queen  Elizabeth,  were  standing  and  being  upon  the  said  lands 
and  tenements,  and  which  coal-mines,  with  the  exception  afore- 
said, passed  under  a  bargain  and  sale  from  Sir  John  Zouch  to 
certain  bargainees.  And  the  defendants  aver  that  the  coals  in 
question  were  under  the  lands  of  that  former  owner  Sir  J. 
Zouch,  and  were  derived  by  bargain  and  sale  to  certain  immediate 
bargainees,  and  from  them  to  the  defendant,  the  wife,  and  were 
not  within  or  under  any  of  the  messuages,  buildings,  orchards, 
and  gardens,  which  are  the  subject  of  the  exception.  To  this  plea 
the  plaintiff  replies,  and  relies  by  way  of  estoppel  upon  a  former 
verdict  obtained  by  him  in  an  action  of  trespass,  brought  by  him 
against  one  of  the  defendants,  Ellen  the  wife  of  the  other 
defendant  Henry  Case  Morewood,  she  being  then  sole ;  in  which 
he  declared  for  the  same  trespass  as  now:  to  which  the  wife 
pleaded,  and  derived  title  in  the  same  manner  as  now  done  by 
her  and  her  husband,  and  alleged  that  the  coal  mines  in 
question,  in  the  declaration  mentioned,  were  at  the  time  of 
making  the  beforementioned  bargain  and  sale  by  Sir  John 
Zouch  part  and  parcel  of  the  coal  mines  by  that  indenture 

[  *3.i3  ]      bargained  and  sold.     *Upon  which  point,  viz.  Whether  the  coal 
mines  claimed  by  the  plaintiff,  and  mentioned  in  his  declaration. 
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were  parcel  of  what  passed  under  Zouch's  bargain  and  sale  to  Outram 
the  persons  under  whom  the  wife  claimed,  an  issue  was  taken,  mobbwood. 
and  found  for  the  plaintiff,  and  against  the  wife,  one  of  the  two 
now  defendants  (her  husband  being  the  other  defendant  with  her 
in  the  present  action).  And  the  question  is,  Whether  the 
defendants,  the  husband  and  wife,  are  estopped  by  this  verdict 
and  judgment  thereupon  from  now  averring  (contrary  to  the  title 
so  there  found  against  the  wife),  that  the  coal  mines  now  in 
question  are  parcel  of  the  coal  mines  bargained  and  sold  by  the 
indenture  above  mentioned  ? 

The  operation  and  effect  of  this  finding,  if  it  operate  at  all  as  a 
conclusive  bar,  must  be  by  way  of  estoppel.  If  the  wife  were 
bound  by  this  finding,  as  an  estoppel,  and  precluded  from  aver- 
ring the  contrary  of  what  was  then  so  found,  the  husband,  in 
respect  of  his  privity,  either  in  estate,  or  in  law,  would  be 
equally  bound,  according  to  what  is  said  in  Co.  Litt.  852a. 
*'  Privies  in  estates,  as  the  feoffee,  lessee,  &c. ;  privies  in  law,  as 
the  lords  by  escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the 
inciunbent  of  a  benefice,  and  others  that  come  in  by  act  in  law  in 
the  post,  shall  be  bound  by  and  take  advantage  of  estoppels." 
The  question  then  is.  Is  the  wife  herself  estopped  by  this  former 
finding  to  aver  the  contrary  ?  In  Brooke,  tit.  Estoppel,  pi.  15 
(who  cites  88  H.  VI.  7,  19,  50),  (and  see  also  to  same  effect,  Bro. 
Estate,  158 ;  2  E.  IV.  17),  it  is  said  to  be  "  agreed  that  all  the 
records  in  which  the  freehold  comes  in  debate  shall  be  estopped 
with  the  land,  and  run  with  the  land  ;  so  that  a  man  may  plead 
this,  as  party,  or  as  heir,  as  privy,  or  by  que  estate."  But  if  it 
be  said  that  by  the  freehold  coming  in  *debate  must  be  meant  a  [  *ui  ] 
question  respecting  the  same,  in  a  suit  in  which  the  freehold  is 
immediately  recoverable,  as  in  an  assize,  or  writ  of  entry;  I 
answer,  that  a  recovery  in  any  one  suit  upon  issue  joined  on 
matter  of  title  is  equally  conclusive  upon  the  subject-matter  of 
such  title :  and  that  a  finding  upon  title  in  trespass  not  only 
operates  as  a  bar  to  the  future  recovery  of  damages  for  a  trespass 
founded  on  the  same  injury,  but  also  operates  by  way  of  estoppel 
to  any  action  for  an  injury  to  the  same  supposed  right  of  posses- 
sion. In  trespass  for  breaking  the  plaintiff's  close  (reported  in 
8  Leon.  194),  the  defendant  pleaded  ''  that  heretofore  he  himself 
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OuTBAH  brought  an  ejectione  fimia  against  the  plaintiff  of  the  same  land 
M oBEwooD.  ^  which  the  trespass  is  supposed  to  be  done,  and  had  judgment 
to  recover;  and  demanded  judgment  if  against,  &c.  It  was 
moved  that  the  bar  was  not  good,  because  that  the  defendant 
had  not  averred  his  title ;  and  the  recovery  in  one  action  of  tres- 
pass is  no  bar  in  another,"  &c. :  Quod  curia  concessit.  But  as  to 
the  matter,  the  Court  was  clear  that  the  bar  was  good.  And,  by 
Periam,  whoever  pleaded  it,  it  was  well  pleaded;  for  as  by 
recovery  in  assize  the  freehold  is  bound,  so  by  recovery  in  ejectione 
firmed  the  possession  is  bound.  And  by  Anderson,  a  recovery 
in  one  ejectione  firmae  is  a  bar  in  another :  especially,  as  Pebiak 
said,  if  the  party  relieth  upon  the  estoppel.  And  afterwards 
judgment  was  given  that  the  plaintiff  should  be  barred.  This,  it 
will  be  recollected,  was  an  action  of  ejectione  firma^  and  not  an 
ejectment  moulded  and  regulated  by  rules  of  court  as  it  is  at  pre- 
sent. The  Court  very  properly  distinguished  there  between  what 
operates  by  way  of  bar  to  a  future  recovery  for  the  same  thing, 
and  what  by  way  of  estoppel.  That  was  the  case  of  a  mere 
recovery  in  ejectione  firma,  without  title  alleged ;  and  the  plain- 
[  ♦SjS  ]  tiff  might  in  respect  of  possession,  *or  other  varying  circum- 
stances of  title,  be  well  entitled  to  recover  at  one  time,  and  not 
be  so  at  another.  And  it  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  proceeds, 
which  creates  the  estoppel.  The  recovery  of  itself  in  an  action 
of  trespass  is  only  a  bar  to  the  future  recovery  of  damages  for 
the  same  injury :  but  the  estoppel  precludes  parties  and  privies 
from  contending  to  the  contrary  of  that  point,  or  matter  of  fact, 
which  having  been  once  distinctly  put  in  issue  by  them,  or  by 
those  to  whom  they  are  privy  in  estate  or  law,  has  been,  on  such 
issue  joined,  solemnly  found  against  them. 

The  authorities  upon  which  a  contrary  doctrine  has  been 
endeavoured  to  be  maintained  are  the  opinions  of  Lord  Coke,  as 
collected  from  his  preface  to  his  8th  report ;  the  resolution  and 
doctrine  in  the  case  of  Ferrers,  6  Co.  Rep.  7 ;  the  case  of 
Incledon  and  others  v.  Burgess,  1  Show.  27,  and  S.  C.  Comb. 
166 ;  to  which  may  be  added  what  passed  in  court  in  the  case  of 
Basset  v.  Bennett,  upon  a  motion  for  a  new  trial  t  in  this  court  in 

t  The  cauEe  was  tried  in  Com\7all. 
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1767 ;  and  the  case  of  Sir  Frederick  Evelyn  v.  Haynes,  Surrey  Octrav 
Summer  Assizes,  1782,  before  Lord  Mansfield ;  and  the  decision  MoEEwooa 
against  the  estoppel  endeavoured  to  be  maintained  in  Kinnersley 
V.  Orpey  Doug.  517.  As  to  the  first  of  these  supposed  authorities 
on  the  subject,  viz.  Lord  Coke's  preface  to  the  8th  Report,  he 
there  laments  the  multiplicity  of  suits  in  one  and  the  same 
cause,  whereon  he  says,  "  Oftentimes  there  are  divers  verdicts 
on  the  one  side,  and  divers  on  the  other,  and  yet  the  plaintiff  or 
defendant  can  come  to  no  finite  end,  nor  can  hold  the  possession 
in  quiet,  though  it  be  often  tried  and  adjudged  for  *either  [  •3'>6 1 
party."  And  he  adds,  ''  In  personal  actions,  concerning  debts, 
goods,  and  chattels,  a  recovery  or  bar  in  one  action  is  a  bar  in 
another  ;  and  there  is  an  end  of  the  controversy.  In  real  actions 
for  freehold  and  inheritance,  being  of  a  higher  and  worthier 
nature,  and  standing  upon  a  greater  variety  of  titles  and  difS- 
culties  in  law,  there  could  not  be  above  two  trials,  or  at  the 
most  (and  that  very  rarely)  three  ;  and  in  the  mean  time  after 
one  recovery  the  possession  rested  quiet."  The  complaint  of 
Lord  Coke  is  perhaps  without  much  foundation,  and  it  is 
certainly  misapplied  to  the  present  subject.  There  must  neces- 
sarily be  a  greater  or  less  multiplicity  of  suits,  according  to  the 
nature  of  the  suit,  and  the  subject  on  which  it  operates.  The 
possession  of  land  is  changed  much  more  frequently,  and  the 
right  to  it  is  capable  of  an  infinitely  greater  number  of  modiiica- 
tions  and  interests  than  the  right  to  the  freehold.  The  species 
of  action  accommodated  to  the  right  of  possession,  however 
acquired,  and  to  injuries  in  whatever  manner  done  thereto,  must 
be  of  course  more  frequently  called  into  use  than  other  species 
of  action  which  respect  rights  of  property,  either  founded  on 
entails,  or  descents  from  different  descriptions  of  ancestors,  and 
the  various  acts  of  wrong  by  which  such  special  rights  are  inter- 
rupted or  destroyed.  The  judgment,  which  is  the  fruit  of  the 
action,  can  only  follow  the  nature  of  the  particular  right  claimed, 
and  the  injury  complained  of ;  and  can  conclude  no  further  than 
the  existence  of  the  right,  the  injury  thereto,  and  the  compensa- 
tion due  for  the  same.  In  trespass,  damages  for  an  injury  to 
possession  are  the  only  thing  demanded  by  the  declaration  :  the 
judgment  can  only  give  the  plaintiff  an  ascertained  right  to  hia 
B.B. — ^voL.  vn.  II 
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OvTRAM     damages,  and  the  means  of  obtaining  them :  it  concludes  nothing 
]ilrnE\vooD.   upon  the  ulterior  *right  of  possession,  much  less  of  property,  in 

r  *357 1  ^^^  ^^^^  >  (unless  a  question  of  that  kind  be  raised  by  the  plea 
and  a  traverse  thereon  ; )  and  does  not  even  give  him  the  means 
of  obtaining  that  possession,  for  the  disturbance  of  which  he  has 
obtained  damages.  Neither,  however,  would  a  verdict  and  judg- 
ment in  a  real  action  operate  by  way  of  bar  to  future  actions  of 
trespass,  or  bring  the  parties  "  to  the  finite  end  "  wished  for  by 
Lord  Coke  ;  because  there  may  be,  notwithstanding  the  verdict 
and  judgment  in  the  real  action,  even  in  that  which  is  most  con- 
clusive upon  the  right,  (I  mean  a  writ  of  right  itself,)  a  right  of 
possession  derived  under  the  owner  of  the  inheritance  in  fee 
simple,  or  those  under  whom  he  claims ;  which  may  enable  a 
plaintiff  in  trespass  to  recover  for  an  injury  to  his  possession , 
done  by  the  very  person  in  whose  favour  the  absolute  right  of 
property  shall  have  been  so  affirmed  in  a  real  action.  A  judg- 
ment, therefore,  in  each  species  of  action  is*  final  only  for  its  own 
proper  purpose  and  object,  and  no  further.  The  judgment  in 
trespass  affirms  a  right  of  possession  to  be,  as  between  the  plain- 
tiff and  defendant,  in  the  plaintiff  at  the  time  of  the  trespass 
committed.  In  the  real  action,  it  affirms  a  right  to  the  freehold 
of  the  land  to  be  in  the  demandant  at  the  time  of  the  writ 
brought.  Each  species  of  judgment,  from  one  in  an  action  of 
trespass  to  one  upon  a  writ  of  right,  is  equally  conclusive  upon 
its  own  subject  matter  by  way  of  bar  to  future  htigation  for 
the  thing  thereby  decided.  Only  the  matter  of  the  one  judgment 
is  in  its  nature,  and  according  to  its  class  and  degree  in  the 
order  of  actions,  more  conclusive  upon  the  general  right  of 
property  in  the  land,  than  the  other.  What,  therefore,  Lord 
Coke  says,  that  in  personal  actions  concerning  debts,  goods,  and 
effects,  (by  way  of  distinction  from  other  actions,)  a  recovery  in 

[  •358  ]  one  *action  is  a  bar  to  another,  is  not  true  of  personal  actions 
alone,  but  is  equally  and  universally  true  as  to  all  actions  what« 
soever,  quoad  their  subject  matters.  And,  besides,  this  doctrine 
has  no  material  bearing  on  the  present  question,  which  it  must 
be  recollected  is,  Whether  an  allegation  on  record,  upon  which 
issue  has  been  once  taken  and  found,  is,  between  the  parties 
taking  it  and  their  privies,  conclusive,  according  to  the  finding 
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thereof,  so  as  to  estop  the  parties  respectively  from  again  liti-      Outrah 
gating  that  fact,  once  so  tried  and  found  ?  Mobbwood. 

As  to  Ferrer's  case,  6  Co.  Rep.  7,  (and  which  is  to  be  found  also 
reported  in  Cro.  Eliz.  668,  under  the  name  of  Sir  Henry  Ferrers 
and  two  others  against  Arden,  with  a  statement  of  the  facts  upon 
which  the  resolutions  reported  by  Lord  Coke  are  founded) ;  it  was 
an  action  of  trover  for  an  ox,  brought  by  the  plaintiffs  and 
another  person  then  deceased,  against  the  defendant,  who 
pleaded  a  former  recovery  in  trespass  for  the  same  cause  of 
action  brought  by  the  now  plaintiffs  and  the  deceased  person, 
against  three  persons  who  were,  jointly  with  the  defendant,  guilty 
of  the  conversion  complained  of ;  but  in  which  former  action  the 
present  defendant  had  not  been  joined.  To  this  plea  the  plain- 
tiffs demurred.  The  Court  upon  argument  was  divided,  whether 
the  bar  were  good  or  not,  and  no  judgment  was  given  ;  but  the 
matter  was  ended  by  arbitration,  according  to  the  report  in  Cro. 
Eliz.  The  effect  of  the  resolutions  in  that  case,  as  reported  in 
6  Co.  Bep.  7,  was,  ''  that  the  law  has  provided  greater  safety  and 
remedy  for  matters  of  freehold  and  inheritance,  than  for  debts 
and  chattels ;  for  there  once  barred,  always  barred ;  "  but  that  in 
matters  of  freehold  the  party  may  bring  an  action  of  a  higher 
nature,  and  therein  try  the  matter  again.  Now  although  it  be 
true  that  the  same  matter  may  be  *thu3  tried  again,  yet  the  [  *359  ] 
former  judgment  is  no  less  conclusive  upon  the  immediate  right 
then  in  demand,  as  far  as  that  former  judgment  purports  to  bind, 
and  as  against  all  such  parties  as  it  is  competent  by  law  to  bind. 
Upon  the  complaint  made  by  Lord  Coke  in  his  preface  to  the  8th 
Beport,  and  which  is  referred  to  and  again  repeated  in  this 
report,  I  have  observed  already,  and  again  observe,  that  neither 
the  one  or  the  other  of  these  authorities  at  all  touch  the  present 
question,  which  is  that  of  the  effect  of  a  precise  allegation  made 
in  pleading  on  record  and  tried  and  found  between  the  parties. 

The  case  of  Incledon  v.  Burgess,  1  W.  &  M.,  as  reported  in 
1  Show.  27,  Comb.  166,  and  Carth.  65,  was  an  action  of  tres- 
pass for  breaking  a  close.  Plea,  a  prescriptive  right  of  common 
of  turbary,  &c.  Eeplication,  traversing  such  prescription.  The 
rejoinder  by  way  of  estoppel  was,  that  in  such  a  term  one  of  the 
plaintiffs  brought  an  action  of  trespass  against  the  defendant, 

I  I  2 
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OiTBAH  wherein  he  pleaded  the  same  prescription,  and  issue  tried  upon 
MoKEwooD.  it>  aiid  found  for  the  defendant :  and  demurrer  to  the  rejoinder. 
According  to  Shower,  the  argument  in  favour  of  the  demurrer 
against  the  estoppel  was,  that  the  parties  were  different ;  that 
there  was  another  plaintiff,  who  was  not  party  to  the  former 
suit :  and  finally,  they  took  exception  to  the  declaration  for  not 
concluding  against  the  peace  of  both  the  kings.  And  on  this 
last  objection  the  Court  determined  it,  and  not  on  the  estoppel. 
The  Court,  according  to  Shower,  gave  no  judgment  on  the 
estoppel,  but  only  said  "  an  estoppel  upon  a  verdict  goes  a  great 
way :  issue  in  tail  shall  never  falsify  it :  but  if  one  man  is 
estopped,  and  he  joins  another  with  him,  whether  this  shall 
avoid  the  estoppel  is  a  quaere."  The  report  in  Carthew  only 
says,  the   Court  gave  no  opinion  as  to  the  matter  in  law, 

[  •^co  ]  the  estoppel ;  but  *judgment  was  given  as  to  the  objection  taken 
to  the  declaration  of  contra  pacem  domini  regis;  and  it  does  not 
appear  to  have  been  argued  that  it  would  not  have  been  an 
estoppel,  if  clear  of  other  objections.  In*  the  report  in  Comb. 
166,  the  argument  on  the  estoppel  turned  on  there  being  another 
plaintiff  joined.  Lord  Holt  says,  the  meaning  "of  Ferrer's 
case  is,  that  it  is  a  bar  for  the  same  individual  thing ;  but  here 
is  a  new  cause  of  action,  18  E.  lY.  2,  8,  4,  there  one  trespass  is  a 
bar  to  another  by  way  of  estoppel ;  that  is  for  taking  a  villein  ; 
but  that  is  grounded  perhaps  on  the  reason  of  the  favour  of 
liberty,  7  H.  YI.  8.  In  trespass  on  an  issue,  whether  such  an  one 
died  seised,  a  verdict  was  a  bar  to  another  action  of  trespass  by 
way  of  estoppel,  because  their  issue  was  joined  on  a  matter  in  the 
realty.  As  to  the  section  of  Littleton  before  cited,  the  joining 
'Cannot  privilege,  as  a  release  by  one,  who  afterwards  joins  with 
another ;  that  release  is  pleadable  to  both  :  if  this  had  been  in  a 
real  action,  where  there  might  be  summons  and  severance,  there 
it  is  admitted  it  would  be  an  estoppel."  Dolben,  Justice,  said, 
"Ferrer's  case  is  not  like  this ;  for  here  is  a  new  cause  of  action, 
a  new  trespass ;  but  in  Ferrer's  case  it  was  another  action  for 
the  same  trespass.  And  the  Court  was  certainly  against 
Tremain."  It  must  certainly  be  admitted  that  the  present 
-question  in  substance  arose  and  might  have  been  decided,  but 
v^SLB  not  decided  in  the  above   case  of   IncUdon  v.   Burgess, 
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and  that  the  decision  proceeded  on  another  ground.    It  appears     outbam 

r. 

that  Holt,  Ch.  J.  was  aware  of  the  case  in  18  E.  IV.  2,  3,  4,  of  ^jrewood. 
the  estoppel  pleaded  in  the  action  of  trespass  for  taking  a 
villein ;  and  also  of  the  case  in  7  H.  VI.  8 :  but  he  certainly  is  not 
warranted  by  any  thing  to  be  found  in  the  report  of  18  E.  IV.,  in 
suggesting  that  the  decision  in  that  *case  was  grounded  on  any  I  *^^'i  I 
reason  in  favour  of  liberty:!  nor,  as  to  7  H.  VI.  8,  in  saying, 
that  the  estoppel  in  that  case  w^as  sustained,  because  there  the 
issue  (which  was  on  the  dying  seised  of  a  certain  person)  was 
joined  on  a  matter  in  the  realty.  The  only  question  in  the  case 
13  E.  IV.  was  that  which  was  made  by  Catesby,  i.e.  upon  the 
identity  of  the  matter  in  issue.  There  by  partition  the  villein, 
who  had  been  regardant  to  a  manor,  was  allotted  with  certain 
lands  to  one  sister  in  gross,  and  the  manor  to  the  other  sister. 
The  ancestor  of  the  villein  had  answered  in  the  former  suit, 
in  which  it  had  been  alleged  that  he  was  a  villein  regardant,  that 
he  was  free  and  not  a  villein  in  manner  and  form  as  alleged, 
and  it  was  so  found.  And  the  effect  of  this  finding  as  an 
estoppel,  which  was  relied  upon  by  the  plaintiff  in  that  suit,  (the 
son  of  the  supposed  villein  in  the  former,)  was  rested  in 
argument,  not  on  the  ground  that  it  would  be  no  estoppel  if  the 
issue  were  the  same,  but  on  the  ground  of  the  issue  being  diffe- 
rent :  thereby  admitting,  that  it  would  have  been  an  estoppel  if 
the  issue  had  been  the  same  :  and  of  that  opinion  Brian  and  the 
rest  of  the  Court  seem  to  have  been.  The  case  in  the  Year-Book 
7  H.  VI.  8,  9,  was  this.  Assize  was  brought  against  Popham 
and  others,  and  the  plaint  was  of  a  mill,  with  other  lands  and 
tenements.  And  Popham  said  that  assize  ought  not  to  be  ;  for 
one,  J.  Popham  was  seised  of  the  tenements,  now  put  in  view 
and  plaint,  in  his  demesne  as  of  fee,  and  died  so  seised ;  after 
whose  death  plaintiff  claimed  as  by  force  of  a  lease  made  to  him 
by  the  said  J.  Popham  for  term  of  life ;  whereas  nothing  passed 
by  the  deed ;  and  demanded  judgment.  The  plaintiff  said,  that 
the  father  of  the  tenant  had  nothing  but  by  the  disseisin  done  to 
the  plaintiff,  and  he  made  continual  claim,  and  *could  not  enter  [  •362 : 
for  fear  of  death.  To  which  the  tenant  said,  that  at  another 
time  he  brought  trespass  against  the  plaintiff,  in  which  the 

t  Vide  Co.  Lit.  124. 
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OuTRAx  plaintijff  justified,  because  the  father  of  the  tenant  leased  to  him 
MoBEwooD.  for  life,  and  the  tenant  said  that  his  father  died  seised  ;  and  this 
was  found  for  the  tenant,  and  he  recovered  damages :  judgment 
if  he  shall  be  received  to  defeat  this  issue  once  found.  Rolfe^ 
who  argued  for  the  plaintiff  that  he  should  not  be  estopped,  said, 
''  he  knew  well  that  the  plaintiff  should  not  be  received  to  say, 
that  the  tenant's  father  did  not  die  seised,  which  had  been  tried 
in  the  writ  of  trespass  ;  but  to  aver  a  thing  which  stands  well 
with  the  first  issue,  it  seems  he  shall  be  received;  because  it 
does  not  follow  that  if  he  died  seised,  therefore  he  died  seised  of 
a  good  estate  ;  but  we  have  shewn  how  he  died  seised."  So  that 
it  seems  clearly  admitted  by  those  who  argued  against  the 
estoppel,  that  the  party  was  estopped  as  to  the  very  issue  found 
against  him,  but  not  as  to  other  matters  consistent  therewith, 
that  is,  consistent  with  the  fact  of  dying  seised,  but  avoiding  the 
effect  thereof  in  point  of  law,  (that  is,  avoiding  its  effect  as  a 
descent  to  toll  an  entry,)  by  the  disseisin,  continual  claim,  and 
non-entry  for  fear  of  death  as  alleged.  Cottesmore  then  says, 
''  In  writ  of  trespass  of  close  broken  the  issue  trenches  well 
enough  in  the  realty;  as  if  the  defendant  justify  his  entry  by 
reason  of  inheritance  which  he  has  in  the  freehold ;  if  this  be 
traversed,  this  shall  be  peremptory ;  and  so  it  was  in  our  case. 
Fopham  brought  trespass  ;  the  (then)  defendant  pleaded  in  bar, 
because  of  a  lease  made  to  him  for  life,  and  the  plaintiff  made 
title  by  descent  of  the  inheritance,  which  was  traversed,  and 
found  with  the  plaintiff ;  which  issue  was  merely  in  the  realty. 
Wherefore  it  seems  to  me  that  the  (now)  plaintiff  shall  not  be 
received  now  to  disturb  it."  Martin  says,  "As  my  companion 
has  said,  the  issue  is  as  high  in  a  writ  of  trespass,  if  taken  in  the 
[  *363  ]  ^realty,  as  in  an  assize  ;  and  if  the  present  plaintiff  in  the  writ 
of  trespass  had  traversed  the  descent  as  he  did,  and  it  had  been 
found  with  the  plaintiff,  and  the  plaintiff  had  also  brought 
trespass,  should  he  be  permitted  to  avoid  the  descent,  by  such 
descent  as  he  has  now  done  ?  I  say  not.  No  more  shall  he  be 
received  in  this  assize,  where  the  plaint  is  of  the  same 
tenements."  The  case  came  on  again,  7  H.  YI.  fo.  20,  when 
Martin  said  he  thought  the  plaintiff  should  be  estopped  to 
avoid  the  descent,  for  this  was  found  once  against  him  with  the 
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now  tenants,  upon  which  they  recovered  their  damages  ;  and  for  Outbau 
this  the  descent,  which  was  the  cause  of  the  judgment,  and  upon  morewood. 
which  judgment  was  given,  ought  to  be  understood  to  be  a  good 
descent,  and  especially  per  ent.  primes.  And  there  was  a  like 
case,  where  a  release  was  pleaded  in  bar,  and  the  plaintiff  said  it 
was  made  by  duress  of  imprisonment,  and  was  afterwards  non- 
suit, and  brought  a  new  writ,  and  the  release  was  again  pleaded 
in  bar ;  and  he  would  have  avoided  the  deed,  because  it  was 
made  at  a  time  when  he  was  within  age,  and  he  was  not  received 
so  to  do;  for  that  when  he  had  said  the  deed  was  made  by 
duress,  &c.  he  acknowledged  it  to  be  good  in  all  points  but  that. 
Likewise  in  this  case,  when  the  descent  is  found  against  the 
plaintiff,  it  shall  be  holden  as  acknowledged  by  him  ;  and  if  so, 
it  is  to  be  understood  as  well  acknowledged,  as  at  this  time 
other  matter  was  not  shewn.  Cokain  contended  that  the 
continual  claim  was  contrary  to  the  issue ;  wherefore  the  aver- 
ment could  not  be  received.  But  Strangways  (who  was  a  Judge) 
said  it  was  not  contrary,  and  that  the  averment  might  be 
received.  And  he  thought  that  the  inquest  had  only  to  inquire 
if  J.  Popham  the  father  died  seised  in  fact,  which  they  had  done : 
but  the  matter  of  law  arising  from  the  continual  claim  was  not 
in  charge  to  them.  And  that  *it  seemed  to  him  a  marvellous  [  ♦3C4  ] 
thing  to  intend  a  matter  upon  a  verdict  necessarily,  of  which, 
nevertheless,  the  inquest  had  not  power  to  inquire."  So  that  it 
seems  clear  that  Strangways,  who  differed  from  Martin,  thought 
the  finding  was  an  estoppel  as  far  as  it  went.  Bro.  tit.  Estoppel, 
77,  says,  in  his  abridgment  of  this  case,  which  was  not  decided, 
**  Optima  opinio  was  that  it  was  a  good  estoppel :"  and  concludes, 
^'sic  vide,  issue  tried  in  action  of  trespass,  and  judgment  given 
upon  this,  is  a  good  estoppel  in  a  real  action."  By  this  case  it 
appears  to  have  been  on  all  sides  then  admitted  in  argument, 
that  an  issue  taken  and  found  upon  a  traverse  of  a  precise  fact, 
material  to  the  right  in  question,  in  an  action  of  trespass,  is 
equally  peremptory  by  way  of  conclusion  as  to  that  same  fact, 
and  upon  the  same  right,  between  the  same  parties  in  an  assize. 
The  authorities,  therefore,  which  Lord  Holt  referred  to  in 
IncUdon  v.  Burgess  would,  if  further  examined,  have  warranted 
the  Court  (supposing  the  difference  of  parties  to  have  opposed  no 
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OcTiivM      objection  to  their  so  doing)  in  then  giving  a  judgment  upon  the 
MoKEwooD.   point  now  in  question,  as  well  as  upon  the  other  point,  of 
contra  pacem,  &c,  on  which  it  was  actually  given. 

As  to  the  case  of  Bassett  v.  Bennett y  in  which  a  new  trial  was 
moved  for,  because  a  verdict  was  taken  for  the  defendant,  both 
on  the  general  issue  and  on  the  plea  of  liberum  tenementum ; 
whereas  there  was  only  evidence  to  support  the  finding  for  the 
defendant  on  the  general  issue  ;  and  where  the  new  trial  is  said 
to  have  been  refused,  because  the  Court  held  that  the  finding  on 
the  liberum  tenementum  would  not  prejudice  the  plaintiff,  as  a 
judgment  in  a  possessory  action  was  not  conclusive  on  real 
rights.  If  it  were  indeed  so  laid  down  by  the  Court,  the  doctrine 
[  •365  J  must  certainly  be  received  with  some  degree  *of  qualification  and 
allowance.  The  plea  would  be  conclusive,  that  at  the  time  of 
pleading  the  plea  the  soil  and  freehold  were  in  the  defendant ; 
and  if  properly  pleaded  by  way  of  estoppel,  it  would  estop  the 
plaintiff,  against  whom  it  was  found,  from  again  alleging  the 
contrary.  But  if  not  brought  forward  by  plea,  as  an  estoppel, 
but  only  offered  in  evidence,  it  would  be  material  evidence  indeed 
that  the  right  of  freehold  was  at  the  time  as  found ;  but  rfot 
conclusive  between  the  parties,  as  an  estoppel  would  be.  In 
that  case  the  proper  course  would  certainly  have  been  for  the 
Judge  at  the  trial  to  have  discharged  the  jury  from  finding  any 
verdict  on  the  plea  of  liberum  tenementum,  on  which  no  evidence 
was  given. 

As  to  the  other  case  relied  upon  by  the  plaintiff,  of  Sir 
Frederick  Evelyn  v.  Haynes,  which  was  a  second  action  for 
obstructing  a  watercourse,  tried  before  Lord  Mansfield,  upon  a 
plea  of  not  guilty,  and  where  a  verdict  for  the  plaintiff  in  another 
action  brought  against  the  defendant  for  another  obstruction  to 
the  same  watercourse  was  given  in  evidence :  Lord  Mansfield 
held,  very  properly,  that  the  plaintiff  had  not  obtained  such  a 
determination  of  his  right  by  the  former  verdict  as  the  law 
considered  as  conclusive.  It  could  only  be  conclusive  upon  the 
right,  if  it  could  have  been  used  and  were  actually  used  in 
pleading,  by  way  of  estoppel,  which  it  could  not  be  in  that  case  : 
first,  Because  no  issue  was  taken  in  the  first  action  upon  any 
precise  point;   which  is  necessary  to  constitute  an  estoppel 
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thereupon  in  the  second  action:    secondly,  It  was  not  even      (Xttbam 
pleaded  by  way  of  estoppel  in  the  second  action,  but  only  offered    morewuod. 
as  evidence  on  the  general  issue  :  and  in  order  to  be  an  estoppel 
it  must  have  been,  as  already  observed,  pleaded  as  such,  by  apt 
averments. 

As  to  the  case  of  Kinnersley  v.  Oiye,+  it  is  extraordinary  that  f  ^^  ^ 
it  should  ever  have  been  for  a  moment  supposed  that  there  could 
be  an  estoppel  in  such  a  case.  It  was  not  pleaded  as  such ; 
neither  were  the  parties  in  the  second  suit  the  same  with  those  in 
the  first.  The  doubt  seems  rather  to  be.  Whether  the  former 
record  in  the  action  of  trespass  was  at  all  admissible  in  evidence 
upon  the  subsequent  action  for  penalties  for  fishing,  under  the 
stat.  5  Geo.  III.  c.  14,  s.  8,  4,  against  the  defendant,  who  was 
no  party  to  the  former  action,  than  as  to  any  conclusive  effect  it 
could  have  had,  if  pleaded  by  way  of  estoppel,  which,  however,  it 
was  not  in  that  case. 

None  of  the  cases,  therefore,  cited  on  the  part  of  the  plaintiff* 
negative  the  conclusiveness  of  a  verdict  found  on  any  precise 
point  once  put  in  issue  between  the  same  parties,  or  then*  privies. 
The  cases  adverted  to  by  Lord  Holt,  and  which  have  been  fully 
explained  and  enforced  by  the  defendant's  counsel,  together  with 
the  other  authorities  on  the  subject  of  protestation  and  estopp^> 
cited  from  Bro.  Abr.  Protestation,  pi.  9,  Fitzherbert,  Estoppel, 
pi.  20,  are,  in  our  opinion,  as  well  as  upon  the  reason  and 
convenience  of  the  thing,  and  the  analogy  to  the  rules  of  law  in 
other  cases,  decisive,  that  the  husband  and  wife,  the  defendants 
in  this  case,  are  estopped  by  the  former  verdict  and  judgment  ou 
the  same  point  in  the  action  of  trespass,  to  which  the  wife  was  a. 
party,  from  averring  that  the  coal  mines  now  in  question  ara 
parcel  of  the  coal  mines  bargained  and  sold  by  Sir  John  Zouch  ; 
and  consequently  that  the  plaintiff  ought  to  recover. 

Judgment  for  the  plaintiffs 
t  Doug.  517. 
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iscr. 


BOHTLINGK  and  Othebs  v.  INGLIS  akd  Others, 
Feb.  V.  Assignees  op  CKANE,  a  Bankrupt. f 

(3  East,  381—399.) 

^        -^  A  trader  in  England  charters  a  ship  on  certain  conditions  for  a  voyage 

to  Russia,  and  to  bring  goods  home  from  his  correspondent  there,  who 
accordingly  ships  the  goods  on  account  and  at  the  risk  of  the  freighter, 
and  sends  him  the  invoices  and  bills  of  lading  of  the  cargo :  held  that 
the  delivery  of  the  goods  on  board  such  chartered  ship  does  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  tit  transitu  on  board 
the  same  to  the  vendee  in  case  of  his  insolvency  in  the  meantime  before 
actual  delivery,  any  more  than  if  they  had  been  delivered  on  board  a 
general  ship  for  the  same  purpose.  The  case  is  distinguishable  from 
that  where  a  ship  is  let  to  a  trader  who  has  full  control  over  her, 
finding  the  provisions  for  the  ship  and  paying  the  master. 

This  i^as  an  action  of  trover  to  recover  the  value  of  100  casks 
of  tallow,  which  was  tried  before  Le  Blanc,  J.  at  the  sittings 
after  last  Hilary  Term  at  Guildhall,  when  a  verdict  was  found 
for  the  plaintiffs  for  2,200Z.,  subject  to  the  opinion  of  the  Court 
on  a  case  reserved ;  the  short  statement  of  which  is  as  follows  : 
On  the  Idth  of  September,  1798,  a  merchant  in  London  of  the 
name  of  Crane  entered  into  the  following  contract  in  writing  with 
Captain  Usherwood  of  the  ship  William :  "  Memorandum  for 
charter,  London,  Sept.  13th,  1798.  It  is  this  day  mutually 
agreed  "  between  the  parties,  ''  that  the  ship  shall  proceed  to  St. 
Petersburgh,  and  there  load  from  the  factors  of  Crane  a  complete 
cargo  of  stowage  goods,'*  &c.  "  and  therewith  proceed  to  London 
and  deliver  the  same,  on  being  paid  freight  20«.  per  ton  for 
tallow,  (and  so  on  in  certain  proportions  for  other  goods) ;  one 
half  of  the  freight  to  be  paid  on  unloading  and  right  deUvery  of 
the  cargo,  and  the  remainder  in  three  months  following. 
Twenty-five  running  days  are  to  be  allowed  Crane  (if  the  ship  is 
not  sooner  dispatched)  for  loading  the  ship  at  St.  Petersburgh, 
and  25  running  days  for  delivering  at  London,  and  10  days  on 
demurrage  over  and  above  the  said  laying  days  at  5/.  per  day. 
Penalty  for  non-performance  l,000i.  The  captain  to  sign  bills  of 
lading  for  the  cargo,  &c.  and  to  address  to  Messrs.  Bohtlingk 
and  Co.  St.  Petersburgh."    On  the  15th  of  September,  1798,  the 

t  Berndtson  r.  Strang  (18C7)  L.  E.  4  Eq.  481,  36  L.  J.  Ch.  879,  16  L.  T. 
N.  a  583.-11.  C. 
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ship  Bailed  from  London,  and  afterwards  arrived  at  her  place  of   BoiiTr.i>!aK 
destination.  Ixolis. 

Then  followed  in  the  case  a  long  detail  of  the  correspondence  [  332  ] 
between  the  plaintiffs  and  Crane,  which,  having  been  before 
stated  in  the  report  of  the  case  of  Inglis  and  others,  assignees  of 
Crane  v.  Usherwood,}  it  is  unnecessary  here  to  repeat.  It  will 
be  sufficient  to  add  to  the  general  statement  there  given  what 
relates  more  particularly  to  the  tallow  in  question.  By  letter 
dated  St.  Petersburgh,  the  16th  of  October,  1798,  the  plaintiffs 
wrote  to  Crane  the  bankrupt,  acknowledging  the  receipt  of  his 
letter  of  the  15th  of  September  by  the  ship  William,  Captain 
Usherwood,  who  was  just  arrived ;  and  adding,  '*  we  have  been 
fortunate  enough  to  purchase  100  casks  of  the  best  soap  tallow, 
consisting  of  two  parcels  at  64  rubles.  But  Messrs.  C.  &  Go. 
inform  us  very  positively  that  they  will  in  no  wise  be  able  to 
execute  your  order  for  100  casks  ;  for  they  will  only  buy  Siberia 
tallow,  which  according  to  the  most  recent  advices  will  not 
arrive  till  towards  the  end  of  this  month.  Those  gentlemen 
have  therefore,  in  order  not  to  expose  Captain  Usherwood  to  a 
possibility  of  passing  the  winter  here,  decided  not  to  give  him 
any  tallow ;  which  renders  it  necessary  to  have  recourse  to  com- 
plete the  ship  with  deals.  We  have  already  agreed  upon  that 
matter  with  Captain  Usherwood  upon  the  same  terms  as  those 
made  with  Captain  Beed."  On  the  18th  of  October  22  casks  of 
the  tallow  in  question  were  shipped  on  board  the  William,  and 
the  remaining  78  casks  on  the  next  day ;  of  which  the  plaintiffs 
informed  Crane  by  a  letter  dated  the  19th  ;  containing  further, 
"  When  Captain  Usherwood  arrives  in  London  you  will  have  the 
goodness  to  arrange  matters  with  him  in  the  same  manner  as  we 
have  done  with  Captain  Beed,  calculating  how  much  tallow  he 
*could  have  loaded  in  lieu  of  the  deals.  We  have  shipped  for  [  •333  ] 
the  account  of  Messrs.  Schneider  &  Co.  per  the  above-mentioned 
ship  William,  six  casks  of  fur,  and  request  you  to  settle  the 
freight  with  those  friends."  The  two  invoices  of  the  tallow 
shipped,  50  casks  each,  were  thus  intitled  : 

"  St.  Petersburgh,  19th  Oct.  1798. 
"  Invoice  of  50  casks  of  tallow  for  soap,  first  quality,  bought 

t  1  I^t,  515. 
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HOHTMX3K    for  ready  money,  and  put  on  board  a  lighter  under  the  mark  and 
i.sGLis.       number  as  per  margin,  for  the  ship  the  William,  Captain  E. 
Usherwood,  for  London,  for  account  and  risk  of  Mr.  C.  T.  Crane 
in  London." 

In  each  of  the  invoices  the  plaintiffs  charged  1  per  cent,  for 
brokerage,  extra  charges,  and  2  per  cent,  commission ;   and  at 
the  foot  of  each  are  the  following  words ;  "We  debit  your  account 
current  for  the  amount."     The  bill  of  lading  for  the  tallow  is 
dated  the  22nd  of  October,  and  directs  the  tallow  to  be  delivered 
"  to  Mr.  C.  T.  Crane,  or  to  his  assigns,  he  or  they  paying  freight 
for  the  same  as  per  charter-party."     On  the  26th  of  October  the 
plaintiffs  wrote  to  Crane  a  letter,  in  which  they  say,  "  The 
present  serves  to  hand  you  inclosed  bill  of  lading  for  100  casks  of 
tallow  per  the  William,  Captain  Usherwood,  the  other  bills  of 
lading  will  follow  in  our  next."    After  sending  off  to  Crane  one 
part  of  the  bill  of  lading  for  the  tallow,  the  plaintiffs  having 
received  information  of  his  insolvency,  they  sent  another  part  of 
the  bill  of  lading  to  John  Schneider  their  agent  or  correspondent 
in  London,  which  was  received  by  him,  and  who  made  insurance 
on  the  tallow  for  the  plaintiffs  on  the  22nd,  23rd,  and  27th  of 
November,  1798,  and  which  tallow  Crane  had  previously  ordered 
to  be  insured :  but  on  his  failure,  and  previous  to  such  insurance 
[  •'isi  ]       being  effected,  the  broker  declined  to  execute  *the  order  for  the 
insurance.    And  on  the  30th  of  October  the  plaintiffs  wrote  to 
Crane  under  cover  to  Schneider  the  letter  which  is  set  forth  at 
large  in  the  first  report  of  the  case  ;  i  stating  in  substance  their 
former  doubts  of  his  solidity  and  dissatisfaction  with  his  cor- 
respondence:  their  surprise  at  his  order  for  the  goods  by  the 
William,  Captain  Usherwood,  of  which,  out  of  regard  to  his 
interest,  they  should  have  preferred  the  non-execution,   and 
sacrificed  their  commission  if  the  engagement  made  by  him  with 
the  captain  had  not  compelled  them  to  give  him  his  loading. 
That  they,  the  plaintiffs,  had  remitted  him  (Crane)  by  the  last 
post  the  bill  of  lading  for  the  100  casks  of  tallow,  but  having 
since   received    alarming    intelligence    of   his    situation,  they 
requested  him  to  furnish  Schneider  with  sufficient  security  for 

t  1  East,  517,  618. 
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the  amount  of  the  goods  by  the  William:  on  vhich  condition   Bortlikck 
only  they  authorised  Schneider  to  deliver  him  (Crane)  the  bills      ixqlif. 
of  lading  of  the  hemp,  iron,  and  deals  they  were  going  to  send. 
And  then  they  add,  "In  the  contrary  case  you  will  have  the 
goodness  to  deliver  him  (Schneider)  without  delay  the  bill  of 
lading  indorsed  for  the  100  casks  of  tallow,  of  which  he  holds 
the  duplicate.    Afterwards  Mr.  Schneider  will  make  use  of  those 
documents  to  receive  the  cargo  in  question,  and  effect  the  sale 
thereof  for  your  account,  employing  the  proceeds  thereof  in 
acquitting  the  bills  of  about  86,(X)0  rs.  which  we  shall  draw  on 
you  in  a  month,"  &c.     Several  other  letters  to  the  same  effect 
were  sent  from  the  plaintiffs  to  Crane,  which  are  also  stated  in 
the  former  report:     In  one  of  these,  dated   2nd  November, 
they  say,  "  We  send  this  day  to  Mr.  Schneider  the  bills  of  lading 
for  the  iron,  hemp,  and  deals,  per  the  William,  Captain  Usher- 
wood  ;  If  you  will  then  fulfil  the  condition  we  made  to  you,  to 
*give  Mr.  Schneider  the  needful  security,  he  will  deliver  to  you      t  *^^  I 
all  the  bills  of  lading ;  if  not,  he  will  receive  from  you  the  bill  of 
lading  for  the  100  casks  of  tallow,  and  on  arrival  of  the  ship 
receive  her  cargo,  and  afterwards  procure  the  sale  thereof  for 
your  account."    The  tallow  in  question  was,  on  the  ship's  arrival 
at  London,  viz.  on  the  dlst  of  December,  1798,  demanded  of  the 
captain  of  the  William  on  behalf  of  the  plaintiffs,  and  before  it 
was  taken  possession  of  by  the  defendants,  and  was  regularly 
demanded  of  the  defendants,  and  a  tender  of  freight,  expenses 
and  charges  made  on  behalf  of  the  plaintiffs  before  this  action 
was  commenced ;  but  the  defendants  did  not  deliver  the  tallow 
to  the  plaintiffs.    Crane  committed  an  act  of  bankruptcy  in 
England  before  the  tallow  in  question  was  delivered  on  board  the 
William  in  Bussia,  but  not  before  the  purchase  of  it  on  his 
account,  viz.  on  the  16th  of  October,  1798,  and  a  commission  of 
bankrupt  afterwards  issued  against  him,  upon  which  he  was 
declared    a    bankrupt,   and    the   defendants   were   chosen   his 
assignees.     On  the  4th  of  January,  1799,  Captain  Usherwood 
delivered  the  tallow  in  question  to  the  defendants  (under  the  bill 
of  lading  thereof  sent  by  the  plaintiffs  to  Crane,  and  which  was 
received  by  the  defendants)   upon  being  indemnified  by  the 
defendants. 
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fioBTLiNGK  bankrupts,  to  whom  they  were  delivered  for  the  purpose  of  being 
ixoLis.  by  them  consigned  to  their  correspondents  abroad.  Whereas 
here,  and  in  the  case  of  chartered  ships  in  general,  the  ship  is 
under  the  control  of  the  captain  appointed  by  the  owner,  and 
the  captain  acts  as  a  middle  man  between  his  owner  and  the 
freighter;  having  a  lien  upon  the  goods  for  his  freight,  and 
answerable  to  the  owner  for  his  conduct,  and  for  the  most  part 
engaged  only  to  perform  a  stipulated  service,  and  not  bound  to 
obey  the  commands  of  the  charterer  generally.     ♦     *    ♦ 

t  390  ]  Oaselee,  contra,  after  observing  that  in  the  former  case  of 

Inglis  V.  Usherwood  it  was  conceded  that  the  question  depended 
altogether  upon  the  Bussian  law  ;  and  that  if  the  case  were  not 
controlled  by  that  law,  the  delivery  being  on  board  a  chartered 
ship,  the  right  of  stopping  in  transitu  would  no  longer  exist ; 
contended,  that  the  case  of  Fowler  v.  APTaggart^  there  cited, 
was  directly  in  point  upon  the  subject ;  and  repeated  the  same 

[  *^i  ]  arguments  which  he  had  *  urged  in  the  former  case.  And,  in 
answer  to  the  arguments  now  advanced,  observed  further,  that 
the  length  of  time  for  which  a  ship  is  chartered  cannot  vary  the 
case,  nor  the  circumstance  of  the  freight  having  been  paid  to  the 
owner,  which  cannot  be  known  to  the  world  in  general.  The 
ground  of  distinction  between  a  delivery  on  board  a  chartered  and 
a  general  ship  is  that  in  the  former  case  the  party  has  the 
exclusive  possession,  and  the  captain  is  his  sole  agent  pro 
ternpore;  and  in  the  latter  the  possession  till  delivery  to  the 
vendee  is  in  the  carrier,  who  is  a  middle  man;  although  for 
some  purposes  a  delivery  even  to  a  general  carrier,  if  named  by 
the  vendee,  will  bind  the  latter  to  stand  to  any  loss  which  may 
happen  while  the  goods  are  in  transitu.    ♦     ♦    ♦ 

t  392  ]  Marryat  in  reply.     *     *     * 

Cur.  adv.  raft. 

[  393  ]       Lawrence,  J.  now  delivered  the  judgment  of  the  Court :  t 

t  Tlua  included  only  the  opinion  Bar.  Mr.  Justioe  QsosB  was  pro- 
of Grose  and  Le  Blano,  Justices,  vented  by  indisposition  from  attend- 
and  his  own ;  Lord  Ellekboroxjoh,  ing  in  Court  this  day ;  which  ooca- 
Ch.  J.,  having  been  concerned  as  sioned  the  opinion  to  be  delivered  by 
counsel  in  the  cause  when  at  the  Mr.  Justice  Lawrence. 
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This  is  an  action  of  trover,  brought  by  the  plaintiffs,  merchants  Bohtlikok 
at  Petersburgh  in  Russia,  against  the  defendants,  \^ho  are  the  ixqlis. 
assignees  of  Crane  a  bankrupt,  to  recover  the  value  of  100  casks 
of  tallow.  The  cause  was  tried  at  Guildhall  at  the  Sittings  after 
last  Hilary  Term,  when  a  verdict  was  found  for  the  plaintiffs  for 
2,200Z.  damages,  subject  to  the  opinion  of  the  Court  upon  a  case, 
which  it  will  not  be  necessary  to  read,  as  it  does  not  differ  from 
that  of  Inglia  v.  Ushenvood,  1  East,  615,  as  to  those  facts  on 
which  we  have  formed  our  judgment :  it  will  therefore  be 
sufficient  in  the  course  of  what  I  shall  say  to  state  generally  *the  [  ^394  ] 
circumstances,  on  the  ground  of  which  our  opinion  is  founded. 
Two  questions  have  been  made  for  the  opinion  of  the  Court. 
The  first  is.  Whether  the  opinion  of  the  judges  of  the  custom- 
house court  be  admissible  in  evidence  ?  The  second  is.  Whether 
the  plaintiffs  be  entitled  to  recover  ?  In  the  view  we  have  of  the 
subject,  it  is  not  necessary  to  say  anything  on  the  first  question, 
as  to  the  admissibility  of  the  evidence,  except  to  state  that  upon 
that  question  we  form  no  opinion.  The  last  question  will  turn 
upon  this  point,  Whether  the  goods,  which  are  the  subject  of 
this  action,  were  stopped  (or,  what  is  tantamount  to  it,  demanded 
hy  any  one  authorised  by  the  consignors  to  receive  them  from 
the  persons  in  whose  possession  they  were)  while  in  transitu :  for 
it  shaU  never  be  permitted  to  a  carrier  by  not  deHvering  the 
goods  to  vary  the  property,  and  decide  to  whom  they  shall 
belong. 

The  circumstances  of  the  case  as  applicable  to  this  point  are 
shortly  these:  Crane  the  bankrupt,  a  merchant  in  London, 
entered  into  an  agreement  with  Usherwood,  the  master  of  a  ship, 
for  that  ship  going  to  Petersburgh,  and  there  receiving  from  the 
factors  of  the  bankrupt  a  quantity  of  merchandize  of  various 
descriptions,  and  proceeding  from  thence  to  London,  in  considera- 
tion of  certain  freight  to  be  paid  per  ton,  half  on  the  unloading, 
and  the  remainder  in  three  months ;  for  which  goods  the  master 
was  to  sign  the  usual  bills  of  lading,  and  Crane  was  fully  to  load 
the  ship.  In  consequence  of  this  agreement  the  ship  sailed  to 
Petersburgh,  and  was  loaded  by  Bohtlingk  &  Co.  on  the  accour.t 
and  risk  of  Crane ;  and  one  part  of  the  bill  of  lading  directing 
the  goods  to  be  delivered  to  Crane  or  his  assigns  was  sent  to 

B.B. — ^VOL.  VU.  K  K 
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BoHTLiNOK  him ;  the  other  part,  in  consequence  of  the  plaintiff's  having  in- 
iNOLis.  formation  of  Crane's  insolvency,  was  afterwards  sent  to  Mr. 
[  *895  ]  Schneider  their, agent,  with  directions  not  to  *deliver  that  part 
to  Crane,  unless  he  gave  sufficient  security  for  the  amount  of  the 
goods.  And  the  plaintiffs  at  the  same  time  that  they  sent  this 
part  of  the  bill  of  lading  to  Schneider,  informed  Crane  of  their 
having  so  done,  and  required  him  in  case  he  did  not  give  the 
security  to  deUver  to  Schneider  the  bill  of  lading  that  had  been 
sent  to  him.  Crane.  In  fact  Crane  had  become  a  bankrupt 
before  the  goods  were  delivered  on  board  the  ship  in  Russia,  but 
after  their  purchase;  and  on  the  arrival  of  the  ship  in  the 
Thames,  Schneider  demanded  the  goods  of  the  master,  who 
refused  to  deUver  them  to  him,  and  delivered  them  to  the 
defendants. 

For  the  benefit  of  trade  a  rule  has  been  introduced  into  the 
common  law,  enabling  the  consignor  in  case  of  the  insolvency  of 
the  consignee  to  stop  the  goods  consigned  before  they  come  into 
the  possession  of  the  consignee ;  which  possession  Mr.  Justice 
BuLLER,  in  Ellis  v.  Hunt^^  says  means  an  actual  possession. 
That  the  possession  of  a  carrier  is  not  such  a  possession  has 
been  repeatedly  determined;  and  the  question  now. is.  Whether 
the  possession  of  the  master  be  any  thing  more  than  the 
possession  of  a  carrier,  and  not  the  actual  possession  of  the 
bankrupt?  As  to  this,  it  appears  that  Usherwood  the  master 
contracted  with  the  bankrupt  to  proceed  from  hence  to  Peters- 
burgh,  and  to  bring  in  his  ship  a  cargo  of  goods,  which  Crane 
engaged  should  amount  to  the  tonnage  of  the  ship ;  which  does 
not  differ  from  a  similar  contract  entered  into  by  the  consignor 
by  the  directions  of  the  consignee  at  the  loading  port,  for  the 
conveyance  of  the  ^oods  from  him  to  the  vendee :  in  which  case 
it  would  hardly  be  contended  that  a  delivery  by  the  consignor  to 
the  master  of  the  ship  for  the  purpose  of  carriage  would  be  such 
a  delivery  to  the  vendee  as  to  prevent  the  right  of  stoppage  in 
[  *396  ]  transitu.  In  each  case  the  *freight  would  be  to  be  paid  by  the 
consignee :  in  each  case  the  ship  would  be  hired  by  him :  and 
there  would  be  no  difference,  except  that  in  this  case  the  ship  in 
consequence  of  the  agreement  goes  from  England  to  fetch  the 

t  1  E.  E.  743,  747  (3  T.  B.  464). 
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cargo ;  in  the  other  case  the  vessel  would  bring  it  immediately  bohtlikqk 
from  the  loading  port :  both  in  the  one  case  and  in  the  other  the  iNauB. 
contract  is  with  the  master  for  the  carriage  of  goods  from  one 
place  to  another ;  and  until  the  arrival  of  the  goods  at  their  port 
of  destination  and  delivery  to  the  consignee,  they  are  in  their 
passage  or  transit  from  the  consignor  to  the  consignee.  If  a 
man  contract  with  the  owner  of  a  general  ship  to  take  goods, 
which  are  equal  to  half  the  tonnage  of  the  ship,  and  the  master 
complete  the  loading  of  his  ship  with  the  goods  of  others,  there 
would  be  no  question  but  that  there  might  be  such  stoppage : 
and  surely  it  will  not  be  said  that  the  right  of  stoppage  depends 
on  the  quantity  of  the  goods  consigned.  In  support  of  the 
defendants'  claim  the  case  of  Fowler  v.  M^Taggart\  has  been 
relied  on.  The  more  proper  name  of  that  case  is  Fowler  v. 
Kymer  k  al.,  which  was  tried  before  Mr.  Justice  Grose  at  Bristol: 
but  that  case  is  very  distinguishable  from  this.  There  the 
bankrupts  Hunter  k  Co.  were  in  possession  of  a  ship  let  to  them 
for  a  term  of  three  years,  at  52Z.  10^.  per  month,  they  finding 
stock  and  provisions  for  the  ship,  and  paying  the  master; 
during  which  time  they  were  to  have  the  entire  disposition  of  the 
ship  and  the  complete  control  over  her.  The  ship  had  been  one 
voyage  to  Aleiiandria,  and  had  the  goods  put  on  board  her,  to 
carry  them  on  another  voyage  to  the  place ;  not  for  the  purpose 
of  conveying  them  from  the  plaintiffs  to  the  bankrupts,  but  that 
they  might  be  sent  by  the  bankrupts  upon  a  mercantile  adventure, 
for  which  they  had  bought  them.  There  the  delivery  was  com- 
plete ;  and  the  *facts  of  that  case  differ  widely  from  this,  where  [  *it)7  j 
Crane  had  no  control  over  the  ship,  and  had  merely  contracted 
with  the  master  to  employ  his  ship  in  fetching  goods  for  him. 

The  case  of  Stokes  v.  La  Riviere  and  Lawley  I  is  much  stronger 
than  this.  The  plaintiff,  being  a  ribbon  weaver,  Messrs.  Duhem 
of  Lisle  who  had  just  arrived  in  London  applied  to  him  for  a 
quantity  of  ribbons,  who  on  a  favourable  account  by  the  defen- 
dants of  their  circumstances  packed  up  goods  to  the  amount  of 
186Z.  8«.  9d.,  and  delivered  them  to  the  defendants  to  be  for- 
warded to  Lisle.    These  goods,  with  others  purchased  in  like 

t  1  East,  522.  authentic  extant  report  of  the  caae 

I  This  statement Js  itself  the  moflt     of  Stoku  ▼.  La  Riviert. — li.  C. 

X  K  2 
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BoHTUKGK   manner  of  Twigge,  Ellis,  &  Edwards,  gauze  weavers,  to  the 
iNGLiB.      amount  of  650?.,  were  forwarded  on  or  about  the  12th  of  May  to 
Messrs.  Bine  &  Overman,  the  defendants'   correspondents  at 
Ostend,  with  directions  to  send  them  to  the  order  of  Messrs. 
Duhem.    On  the  receipt  of  which  goods,  viz.  on  the  29th  of  May, 
Bine  &  Overman  wrote  to  Duhems  an  acknowledgment,  and  that 
they  waited  their  directions.     On  the  12th  of  June  the  Duhems 
stopped  payment ;   and  by  an  instrument  signed  the  18th  of 
August  consented  to  Twigge's  taking  back  his  gauzes,  amounting 
to  419Z.  18«.  2M.    But  not  having  fulfilled  some  engagement 
with  the  defendants,  and  being  considerably  indebted  to  them, 
the  defendants  countermanded  the  orders  they  had  given  to  Bine, 
Overman,  &  Co.,  as  to  the  delivery  of  the  goods,  by  letter  of  the 
81st  of  May,  and  directed  them  to  alter  the  marks,  and  to  deliver 
them  to  their  order ;  which  was  accordingly  done,  and  they  were 
afterwards  disposed  of  in  satisfaction  of  the  defendants'  demand. 
They  contending,  that  immediately  upon  the  delivery  of  the 
goods  by  the  plaintiff  to  them,  the  property  vested  in  Messrs. 
Duhem,  and  that  they  the  defendants  had  a  right  to  retain  them. 
[♦398]      This  cause  was  tried  at  Guildhall  on   Saturday  the  *18th  of 
December,  1784,  when  Lord  Mansfield  said ;  "the  fact  I  take 
to  be  this:  The  Duhems  bought  goods  of  the  plaintiff,  which 
were  ordered  to  be  delivered  to  the  defendants  to  be  shipped  to 
Duhems,  who  are  since  become  insolvent,  after  the  goods  were 
sent  to  a  factor  at  Ostend.    The  defendants  who  have  got  them 
back  again  stand  as  they  originally  did.    No  point  is  more  clear 
than  that  if  goods  are  sold,  and  the  price  not  paid,  the  seller 
may  stop  them  in  transitu ;  I  mean  in  every  sort  of  passage  to 
the  hands  of  the  buyers.    There  have  been  a  hundred  cases  of 
this  sort.     Ships  in  harbour,  carriers,  bills,  have  been  stopped. 
In  short,  where  the  goods  are  in  transitu  the  seller  has  that  pro- 
prietory lien.    The  goods  are  in  the  hands  of  the  defendants  to 
be  conveyed :  the  owner  may  get  them  back  again." 

The  case  of  Inglis  v.  Usherwood  is  perfectly  consistent  with 
the  opinion  we  have  formed.  That  case  did  not  decide,  as  was 
supposed  in  the  argument,  that  the  transit  was  complete  on  the 
delivery  of  the  goods  on  board  this  ship ;  for  it  was  determined 
on  the  ground,  that  the  Bussian  laws  authorised  the  taking  of 
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the  goods,  even  if  the  delivery  had  been  complete.    In  that  case    BoHTLnfOK 

liord  Kenton  says ;  "  giving  the  plaintiff  the  full  benefit  of  the      Inous. 

argument,  that  the  delivery  of  the  goods  on  board  a  chartered 

ship  was  a  delivery  to  the  bankrupt,  still  the  Russian  ordinance 

takes  it  out  of  the  rule."    Mr.  Justice  Gbosb  uses  more  general 

expressions,  from  whence  it  may  be  inferred,  that  he  considered 

the  ship  as  one,  a  delivery  on  board  of  which  was  a  deUvery  to 

the  defendant :  but  that  is  not  the  true  way  in  which  his  opinion 

is  to  be  understood.     The  case  of  Fowler  v.  Kymer  and  M'Taggart 

had  been  cited,  in  reference  to  which  he  was  speaking :  and  he  is 

not  to  be  taken  as  laying  down  any  proposition  beyond  what 

was  established  by  that  case :  and  supposing  ♦the  delivery  to  be      [  •sas  ] 

similar  to  that  in  Fowler  v.  Kymer,  he  took  the  same  ground 

that  Lord  Kenyon  did,  and  decided,  that  notwithstanding  such 

delivery  the  goods  by  the  law  of  Russia  were  in  transitu.    In  the 

account  of  what  I  am  stated  to  have  said,  I  observe  that,  without 

naming  the  case,  I  recognized  the  authority  of  Fowler  v.  Kymer 

to  the  extent  that  case  goes ;  namely,  that  if  one  purchase  goods 

here  to  be  sent  abroad,  and  they  are  delivered  on  board  a 

chartered  ship  in  a  port  of  this  kingdom,  such  delivery  is  in 

effect  a  delivery  to  the  vendee :  and  I  gave  it  as  my  opinion,  that 

if  the  delivery  in  the  case  then  before  us  were  a  deUvery,  which 

in  this  country  would  have  been  a  delivery  to  the  vendee ;  still, 

according  to  the  laws  of  Bussia,  the  goods  might  be  stopped. 

And  my  brother  Lb  Blanc's  opinion  goes  entirely  on  the  laws  of 

Bussia;   without  inquiring  how  far  the  case  then  before  the 

Court  was  distinguishable  from  those  cited  in  any  other  respect. 

Por  these  reasons  I  am  of  opinion  that  the  postea  should  be 

deUvered  to  the  plaintiffs ;  in  which  opinion  my  brothers  Gross 

and  Lb  Blanc  concur.    In  the  view  we  have  of  the  subject  it  is 

not  necessary  to  say  any  thing  on  the  other  point,  as  to  the 

admissibility ^in  evidence  of  the  opinion  of  the  judges  of  the 

Bussian^  custom-house ;    with    respect    to  which  we  form  no 

opinion. 

Postea  to  the  plaintiffs^ 
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K.   B.  EASTER  TERM. 


}f^^-  THE    KING  V.  TERROTT. 

^J—  (3  East,  506—516.) 

[  ^^  j  Where  the  commanding  officer  in  barracks  had  distinct  apartments 

allotted  to  him,  one  in  particular  for  transacting  the  business  of  the 
regiment,  and  the  others  fitted  up  for  the  accommodation  of  Imnself 
and  his  family,  who  resided  there  with  him,  containing  amongst  others 
a  kitchen,  wash-house,  and  coach-house,  together  with  a  stable  yard 
and  garden ;  held  that  he  was  rateable  to  the  relief  of  the  poor  for  the 
same,  haying  a  beneficial  enjoyment  of  them  beyond  his  neoessary 
accommodation  as  an  officer  for  the  purpose  of  public  service. 

The  defendant  appealed  to  the  quarter  sessions  of  the  borough 

of  Portsmouth  against  a  rate  made  for  the  relief  of  the  poor  of 

[  •507 .1      the  parish  of  Portsmouth,  within  the  *liberties  of  the  borough, 

in  the  county  of   Southampton.    The  sessions  confirmed  the 

rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  appellant  is  a  lieutenant-colonel  in  his  Majesty's  Royal 
Eegiment  of  Artillery,  and  is,  and  during  the  following  periods, 
was  commanding  officer  of  the  Royal  Artillery  at  Portsmouth, 
viz.  from  the  year  1795  to  August,  1799,  and  from  October,  1800, 
to  the  present  time.  The  premises  in  respect  of  which  the 
appellant  is  rated  are  the  property  of  the  Grown,  and  part  of  a 
barrack  called  the  Golewort  Garden  Barrack,  and  until  1801  it 
was  appropriated  to  the  use  of  the  privates  of  the  regiment ;  the 
officers,  and  amongst  others  the  appellant,  having  quarters  in  an 
adjoining  building  under  the  same  roof.  In  1801  the  Board  of 
Ordnance  directed  a  quarter  with  offices  to  be  fitted  up  for  a 
field  officer  ;  in  consequence  of  which  the  privates  were  removed 
to  another  building  in  the  same  barrack  yard,  and  the  building, 
at  a  considerable  expense  to  the  Grown,  was  altered  to  its  present 
form.  The  building  in  which  the  appellant  resides  consists  of 
two  stories  with  four  rooms  in  each  floor,  besides  attics.  The 
rooms  on  the  ground  floor  are  thus  appropriated  ;  one  room  as  a 
store  room,  another  as  a  quarter  for  the  adjutant,  a  third  as  an 
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office  for  a  commanding  officer  to  transact  the  business  of  the  The  Kino 
regiment,  and  the  fourth  as  the  appellant's  kitchen.  The  whole  tebbott. 
of  the  first  floor  and  the  attics  are  the  residence  of  the  com- 
manding officer  of  the  artillery  for  the  time  being,  together  with 
a  kitchen,  wash-house,  and  other  offices,  coach-house,  stable- 
yard,  and  small  garden  or  drying-ground.  The  appellant  resides 
there  with  his  wife,  family,  and  servants ;  two  of  the  latter,  a 
man  servant  who  is  one  of  the  private  soldiers  of  the  artillery 
and  his  wife  who  is  cook  to  the  colonel,  sleep  *in  the  attic,  and  [  **^®  ] 
the  other  female  servant  sleeps  in  one  of  the  rooms  on  the  first 
floor.  The  rate  is  made  for  the  whole  of  the  premises  used  by 
the  appellant.  The  outer  door  of  the  building  opens  into  a 
passage  between  the  office  and  the  room  used  as  a  store-room. 
There  is  however  no  communication  with  that  room  or  the 
adjutant's  quarter  by  means  of  the  door  or  passage,  nor  are  they 
otherwise  connected  with  the  apartments  of  the  appellant  than 
being  under  some  of  the  rooms ;  the  entrance  into  them  being 
through  the  door  of  the  adjoining  building,  in  which  the  other 
officers  have  apartments.  The  part  used  by  the  appellant  is  in 
every  respect  separate  and  distinct  from  the  rest,  there  being  no 
communication  between  it  and  any  other  apartments,  and  the 
outer  door  above  mentioned  leading  only  to  the  appellant's  apart- 
ments, and  being  subject  to  his  control ;  except  that  the  store- 
house and  adjutant's  quarter  are  under  two  of  the  rooms  of  the 
colonel's  quarter;  and  except  the  office  being  public  for  the 
duties  of  the  service  at  such  hours  as  the  commanding  officer 
pleases.  At  the  time  of  fitting  up  the  building,  chairs,  tables, 
fire  grates,  and  the  usual  barrack  furniture  were  supplied  by  the 
Crown  ;  beds,  and  the  residue  by  the  appellant.  The  appellant 
is  liable  to  be  ordered  elsewhere  upon  service  at  any  moment  at 
the  pleasure  of  the  Grown.  In  1799  he  was  ordered  and  went 
to  the  Holder.  On  that  occasion  the  command  devolved  to 
Lieutenant-Colonel  Seward,  who  during  his  absence  resided  in 
the  apartment  in  which  the  appellant  resided  before  his  depar- 
ture, and  which  he  returned  to  on  being  again  ordered  to  Ports- 
mouth to  take  the  command.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  appellant  were  liable  to  be  rated  in 
respect  of  any  part  of  the  premises  ?    If  he  were,  the  rates  to 
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The  King    *stand :  if  not,  the  rates  to  be  amended  by  striking  out  his 

TsBHOTT.     assessment. 
[♦5oy] 

Erskine,  Lens,  Serjt.  and  Gaselee,  in  support  of  the  rate, 
admitted  that  the  property  of  the  Grown  was  not  rateable  in  the 
occupation  of  the  servants  of  the  Crown,  occuping  it  merely  as 
such  ;  but  contended  that  it  was  rateable  when  occupied  by  them 
benefically  for  their  own  purposes,  and  when  they  had  a  distinct 
personal  enjoyment  of  it  beyond  what  the  necessity  of  their 
])ublic  or  official  duties  required.  This  distinction  is  fully 
established  in  the  cases  of  Greenwich  f  and  Chelsea  I  Hospitals, 
the  officers  of  which  were  holden  to  be  taxable  and  rateable  for 
the  separate  apartments  enjoyed  by  themselves  and  families ;  in 
Ilexv,  Mattliews,^  where  the  appellant  was  rated  for  the  keeper's 
lodge  and  two  acres  of  land  in  Windsor  Great  Park,  which  he 
occupied  by  virtue  of  his  office ;  and  in  other  cases  to  the  same 
effect  there  cited:  So  in  Lord  Bute  v.  GrindaU,']  where  the 
ranger  of  a  royal  park  was  deemed  rateable  for  the  occupation  of 
inclosed  lands  within  the  park,  though  the  produce  was  partly 
raised  and  saved  at  the  King's  expense,  and  partly  used  by  him. 
On  the  other  hand,  where  the  occupation  has  been  exclusively 
for  the  benefit  of  the  Crown  or  public,  there  the  property  has 
been  holden  not  liable  to  be  rated  ;  as  in  Lord  Awlierst  v.  Lord 
So7ner8,%  where  stables  were  rented  by  the  colonel  of  a  regiment 
for  the  use  of  the  regiment,  by  order  of  the  Grown :  So  in 
Holford  V.  Copeland^W  where  the  Masters  in  Chancery  were 
I  'oio  ]  shewn  to  *occupy  their  respective  apartments  in  Southampton 
Buildings,  merely  for  the  purpose  of  transacting  public  business 
relating  to  the  suitors  of  the  Court.  But  there  Lord  Alvanley, 
in  delivering  the  judgment  of  the  Court,  observed,  with  respect 
to  the  porter  who  lodged  in  an  apartment  there  to  take  care  of 
the  rooms,  that  it  would  be  safer  that  he  should  not  have  his 
wife  and  family  with  him.    And  in  Rex  y.  Cattail  the  school- 

t  Cited  in  R.  v.  St  Luke' 9  Hoapital,  §  Oald.  1 . 

2  Burr.  1059.  ||  1  E.  E.  220  (1  T.  E,  338). 

t  Eyre  v.  Smallpace,  E.  23  Geo.  ^  1  B.  E.  497  (2  T.  E.  372). 

U.  B.  E.  cited  ib.  and  1062,  1064,  ft  3  Bos.  &  P.  129. 

and  1  Conat.  100.  Jt  3  E.  E.  193  (6  T.  E.  332). 
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master  of  a  charity  school  was  deemed  rateable  for  the  personal  tks  Kixo 
occupation  by  himself  and  his  family  of  the  house  and  garden  terbott. 
belonging  to  the  school.  It  cannot  make  any  difference  that  the 
appellant  was  removeable  at  pleasure;  for  that  circumstance 
occurred  in  several  of  the  cases  before  mentioned.!  Neither  is 
there  any  distinction  in  this  respect  between  civil  and  military 
offices ;  for  in  Eex  v.  HurdiSyl  the  master  gunner  at  Seaforth, 
who  occupied  the  battery-house  there,  which  he  held  with  his 
office  at  the  pleasure  of  the  Crown,  was  deemed  rateable, 
though  one  of  the  rooms  of  the  house  was  appropriated  to 
and  occupied  by  the  under  gunner,  the  appellant  occupying  the 
rest  as  his  dwelling-house.  Now  here  the  apartments  occupied 
bv  Lieut.-Col.  Terrott  were  distinct  from  the  rest  of  the  barracks, 
and  were  expressly  calculated  for  the  accommodation  of  a  family, 
with  all  convenient  offices  and  outlets  for  their  private  use,  such 
as  coach-house,  drying-yard,  garden,  much  beyond  what  was 
necessary  for  his  residence  as  an  individual  officer  placed  there 
.or  ^Ury  .emoe  only.  ThU  was  .ueh  .  re.idL  ..  ™. 
calculated  to  bring  additional  burthens  on  the  parish  by  settling 
servants  and  apprentices  there. 

C.  Warren  and  Ryder ^  contra y  said  that  the  only  case  which  L  3ii  ] 
pressed  at  all  upon  the  present  was  R.  v.  Hurdis ;  but  that  was 
decided  solely  upon  the  ground  that  the  sessions  had  precluded 
any  question  by  finding  that  Wood,  the  master  gunner,  was  the 
occupier  of  the  battery-house :  and  Lord  Kenyon,  in  delivering 
his  opinion,  expressly  said  that  soldiers  could  not  be  said  to  be  the 
occupiers  of  their  barracks  in  the  legal  signification  of  the  word  ; 
they  being  no  more  than  mere  servants.  There  is  a  main 
distinction  between  military  and  civil  officers  in  this  respect. 
The  acceptance  of  their  offices  by  the  latter  is  voluntary,  and 
their  residence  in  houses  appropriated  for  their  service  is  neces- 
sarily beneficial,  and  like  an  increase  of  emolument.  But  a 
military  officer  has  no  option  to  refuse  a  command  of  this  sort, 
but  is  compellable  to  reside  wherever  he  is  appointed  by  the 
Crown,  and  removable  again  at  pleasure.    It  would  be  a  great 

t  And  vide  B.  v.  Munday,  1  East,         J  1  E.  E.  765  (3  T.  E.  497). 
484. 
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The  Eixo  hardship  and  inconTenience  if  such  an  one  were  liable  to  be 
Tebkott.  rated  at  every  place  where  he  might  happen  to  be  quartered  in 
the  course  of  the  year.  It  is  very  difficult  in  these  cases  to 
distinguish  between  what  is  personal  and  what  is  military 
accommodation.  It  cannot  be  contended  that  the  defendant 
would  be  rateable  for  necessary  accommodation  for  himself  in 
the  barracks  ;  for  then,  by  the  same  rule,  every  common  soldier 
would  be  liable  to  be  rated  for  his  lodging  and  the  use  of  the 
mess-room.  It  is  more  convenient  and  reasonable  that  the  line 
of  distinction  should  be  drawn  upon  the  necessity  of  the  resi- 
dence, a  fact  which  is  easily  ascertainable. 

(Lord  Ellenborough  :  That  distinction  will  hardly  hold  ;  for  an 
ecclesiastic  cannot  resign  his  benefice  without  the  consent  of  the 
ordinary ;  and  he  is  as  much  bound  to  residence  as  this  party.) 

But  an   officer  is  more  in  the  nature  of  a  servant,  and  his 
[  ♦512  ]      residence  in  the  barracks  is  not  given  him  *for  his  personal 
accommodation,  but  for  the  necessary  discharge  of  his  military 
duty. 

(Lord  Ellenborough  observed  that  a  coach-house  could  not 
be  considered  as  a  building  intended  for  public  military  purposes.) 

That  and  the  other  buildings  were  added  by  the  order  of 
Government,  whose  property  they  are ;  they  were  not  built  by 
the  defendant  upon  his  own  account.  The  occupation  of  these, 
which  are  provided  for  him  by  the  Crown,  does  not  shew  any 
ability  in  the  officer  to  pay  the  rate,  which  is  the  ground  of 
rating  in  other  cases.  Then  if  an  occupation  merely  as  an 
officer  would  not  make  the  defendant  liable  to  the  rate,  the 
circumstance  of  his  being  married  and  having  his  wife  reside 
with  him  in  the  same  apartments  he  would  otherwise  have  had 
cannot  alter  the  character  in  which  he  resides.  The  question 
must  turn  on  the  residence  being  in  barracks  qua  barracks,  and 
not  on  the  commodiousness  of  it.  To  make  a  person  rateable  as 
occupier,  he  must  occupy  in  his  own  right,  and  not  as  a  servant 
of  another,  and  he  must  have  some  interest,  such  as  tenant  at 
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'will  at  least,  in  the  premises :  but  Lord  Coke  defines  a  tenancy    The  Kinc. 


r. 


at  will  to  be  a  tenancy  determinable  at  the  will  of  either  party ;  teiui^tt. 
bat  this  officer  had  no  option  to  determine  his  occupation.  In 
Rex  V.  Field f\  one  who  was  employed  by  the  Philanthropic  Society 
to  superintend  the  children  at  annual  wages  was  holden  not 
rateable  for  her  apartments  which  she  occupied  in  the  house. 

(Lord  Ellenborough  :     She  was  a  mere  servant,  and  had  no 
right  to  bring  her  family  to  reside  there.) 

Here  the  officer  has  no  control  over  the  house  except  for  the 

purpose  of  his  residence  there;   he  could  not  have  let  the 

apartments  or  put  any  other  persons  than   his  own  family 

there. 

Cur.  adv.  vult. 

LoBD  Ellbkbobouoh,  Ch.  J.  now  delivered  the  judgment  of  the       [  .>13  2 
Court : 

The  question  in  this  case  is,  Whether  the  appellant  Lieut-Col. 
Terrott  is  to  be  considered  as  an  occupier  of  the  premises  for 
which  he  has  been  rated  ?  (Here  his  Lordship  stated  from  the 
case  the  situation  of  the  premises,  and  the  manner  in  which  they 
were  occupied  by  Colonel  Terrott  and  his  family.)  These  apart- 
ments and  premises  appear  to  have  been  put  into  their  present 
form  at  a  considerable  expense  by  Government,  in  the  year  1801  > 
for  the  accommodation  of  the  commanding  officer  of  artillery  at 
Portsmouth  barracks,  and  the  appellant  has  ever  since  resided 
therein.  Of  the  eight  rooms,  besides  attics,  one  room  is  a  store 
room,  another  a  quarter  for  the  adjutant,  and  a  third  an 
office  for  the  commanding  officer  to  transact  the  business  of  the 
regiment :  the  rest  of  the  rooms  and  offices  are  all  devoted  to 
the  personal  use  and  accommodation  of  the  commanding  officer. 
If  the  permanency  and  duration  of  the  occupation  and  the 
quantity  of  interest  which  the  occupier  has  in  the  subject  of  such 
occupation  were  not,  as  laid  down  by  Buller,  J.  in  Lord  Bute  v. 
Grindall,  1  Term  Bep.  848, 1  generally  immaterial,  it  would  still 
form  no  question  in  the  present  instance,  as  the  appellant  haa 

t  5  T.  E.  587.  t  1  E.  B.  220. 
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i  HE  Ki>-o    had  a  long,  and  has  a  still  continuing  occupation  (supposing  him 
ijiiBaoTT.     to  be  in  law  an  occupier  at  all)  of  the  subject  for  which  he  is 
now  rated^  that  is,  from  1801  to  the  present  time.    And  the 
legislature  contemplated  the  situation  and  ability,  at  the  time,  of 
the  party  subjected  to  this  rate,  which  was  by  the  12th  section  of 
the  stat.  43  Eliz.  directed  to  be  a  weekly  sum ;  such  sum  imposed 
therefore  of  course  with  a  reference  to  actual  ability  at  the 
weekly  or  other  short  periods  at  which  the  rate  is  made,  and  not 
as  to  what  it  might  be  at  any  subsequent  period.    The  principle 
[  ♦oil  ]       to  be  collected  from  all  the  cases  on  the  subject  *is,  that  if  the 
party  rated  have  the  use  of  the  building  or  other  subject  of  the 
rate  as  a  mere  servant  of  the  crown,  or  of  any  public  body,  or  in 
Any  other  respect  for  the  mere  exercise  of  public  duty  therein, 
and  have  no  beneficial  occupation  of  or  emolument  resulting  from 
it  in  any  personal  and  private  respect,  then  he  is  not  rateable. 
The  property  of  the  Crown  in  the  beneficial  occupation  of  a 
subject,  whether  he  be  a  civil  officer  of  the  Crown,  as  in  Lord 
Bute's  case  (who  was  ranger  of  the  New  Park  near  Bichmond,) 
and  in  the  case  of  the  comptroller  of  Chelsea  Hospital,  Eyre  v. 
Smallpace^  2  Burr.  1059,  or  as  a  military  officer,  as  in  Ilurdis's 
case,  he  is  in  each  case  equally  rateable.    For  in  these  cases 
€ach  of  the  persons  rated  had  a  degree  of  personal  benefit 
and  accommodation  from  the  property  enjoyed  by  him  ultrd  the 
mere  public  use  of  the  thing;  and  which  excess  of  personal 
benefit  and  accommodation  idtra  the  public  use  may  be  con- 
sidered as  so  much  of  salary  and  emolument  annexed  to  the 
office,  and  enjoyed  in  respect  of  it  by  the  officer  for  the  time 
being.    But  if  the  use  of  or  residence  upon  the  property  be  either 
as  the  servant  of  the  Crown  and  for  pubUc  purposes  only,  as  in 
Lord  Soviers's  case,  or  as  a  mere  public  officer  or  servant,  or  of 
any  other  description,  such  as  the  superintendant  of  the  Philan- 
thropic Society,  Rex  v.  Fields  5  Term  Bep.  587,  the  trustees  of 
a  meeting-house,  the  servants  at  St.  Luke's,  the  Masters  in 
Cihancery  in  respect  of  their  public  offices ;  in  all  such  cases,  the 
parties  having  the  immediate  use  of  the  property  merely  for  such 
purposes,  are  not  rateable ;  because  the  occupation  is  throughout 
that  of  the  public,  and  of  which  pubUc  occupation  the  individuals 
are  only  the  means  and  instruments.    It  is  said  that  if  the  com- 
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manding  officer  be  rated  for  the  degree  of  private  accommodation    Ths  Einc; 

mm 

he  enjoys  in  a  building  of  this  description,  *why  not  the  soldiers     tbbbott. 
in  their  barracks  for  the  accommodation  they  enjoy  there  ?    I      [  •sis  "». 
am  not  aware  that  private  soldiers  have  any  accommodations  in 
barracks  beyond  what  are  required  for  the  mere  ordinary  usea 
and  purposes  of  animal  nature,  I  mean  for  sleeping,  and  eatings 
and  the  like :  but  if  their  barracks  should  supply  even  them  with 
any  accommodation  of  a  beneficial  and  valuable  and  not  strictly 
of  a  necessary  nature,  the  analogy  between  the  two  cases  would 
rather  afford  perhaps  a  ground  for  including  them,  under  such 
circumstances,  in  the  rate,  than  for  excluding  an  occupier  of  the 
present  description  from  it.    The  reason  of  the  thing,  and  the 
sound  and  established  construction  of  the  statute  subjects  every 
person  who  has  the  beneficial  use  of  any  local  visible  property 
in  a  parish  to  this  species  of  public  contribution.    The  parish  ia 
liable  to  be  burthened  with  settlements  of  them  and  of  their 
children  :  a  part  of  the  prop^y  antecedently  contributing  to  the 
poor-rate  is  by  being  thus  built  upon  and  appropriated  to  such 
public  purposes  effectually  withdrawn  from  its  liability  to  con- 
tribute, unless  the  nature  and  quality  of  the  occupation  thereof 
restores  and  throws  it  back  again  either  in  the  whole  or  in  part 
within  the  scope  and  reach  of  this  species  of  parochial  contribu- 
tion.    And  the  immediate  occupant   has   in  fact   nothing  to 
complain  of ;  for  I  believe  it  never  has  occurred  in  experience  thai 
the  quantum  of  the  mere  rate  upon  an  occupier  of  this  kind  haa 
exceeded  in  amount  the  benefit  and  advantage  derived  to  him 
from  his  occupation.    Whether  the  commanding  officer  could 
withdraw  himself  from  the  rate,  by  contracting  his  occupation  in 
some  proportionable  degree  within  the  same  narrow  limits  of 
merely  necessary  enjoyment  with  the  soldier  in  his  barracks, 
will  be  a  question  to  be  decided  when  it  shall  *occur.    It  is      [  ♦eifi 
enough  for  us  to  say  at  present  that  upon  the  principles  laid 
down  and  acted  upon  in  the  cases  already  referred  to,  the  com- 
manding officer  in  question  has  such  a  beneficial  occupation  of 
these  apartments  and  other  conveniences  as  to  render  him  rate- 
able for  the  same,  and  that  this  rate  of  course  should  stand,  and 
the  rule  for  amending  the  same  be  discharged. 
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CAMFIELD    V.    GILBEET. 

(3  East,  516—525,  see  p.  S92  jpost.) 


CUEWEN  V.   SALKELD. 

1803. 
Jfay  10.  (3  East,  538—545.) 

.  ...    ^  The  lord  of  a  manor,  to  wHom  a  grant  of  a  market  is  made  infra 

*-         ■'  vlilam  de  W.  may  hold  it  any  where  infra  vUlam  de  W. ;  and  whetiier 

villa  extend  to  the  town  of  W.  or  the  township  or  parish  of  W.  the  lord 
has  a  right  to  remove  the  market-plaoe  from  one  situation  to  another 
within  the  precinct  of  his  grant.  And  though  he  should  have  holden 
it  for  above  twenty  years  within  the  township  of  W.  when  the  grant 
only  gave  it  him  within  the  town  properly  so  called  at  the  time,  yet  if 
he  afterwards  give  notice  of  the  removal  to  another  place  in  the  town- 
ship, the  public  have  no  right  to  go  tipon  his  soil  and  freehold  in  the  old 
market-place ;  and  any  person  going  there  is  liable  to  an  action  of  tres- 
pass by  the  lord. 

To  trespass  for  breaking  and  entering  the  plaintiff*  s  close, 
*  *  and  selling  and  disposing  of  potatoes  there,  the  defendant 
23leaded  the  general  issue ;  and  also  that  before  and  at  the  time 
of  the  trespasses  being  committed,  there  was  a  public  open 
market  held  in  and  upon  the  place  in  question  on  Wednesday  in 
every  week  for  the  sale  of  potatoes ;  and  justified  the  breaking 
and  entering  at  such  time  and  upon  such  occasion.  [The  repli- 
cation, after  stating  by  way  of  inducement  that  the  market  for 
the  sale  of  potatoes  had  been  lawfully  removed,  traversed  the 
statement  in  the  plea ;  on  which  traverse  issue  was  taken  by 
the  rejoinder.]  At  the  trial  before  Chambre,  J.  at  Carlisle,  a 
I  '^ao  ]  verdict  was  *taken  for  the  plaintiff  with  nominal  damages, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  manor  and  parish  of  Workington,  which  are  co-extensive, 
comprise,  amongst  other  districts,  the  township  of  Workington, 
of  which  the  town  of  Workington  is  a  part.  In  the  15th  year  of 
Queen  Elizabeth,  the  Queen  by  her  charter  granted  as  follows : 
''  Concessimus  et  licentiam  dedimus,  ac  pro  nobis,  hasredibus  et 
successoribus  nostris,  Henrico  Curwen  militi,  domino  villsB  et 
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manerii  de  Workington  in  comitatu  CumbrisB,  quod  ipse  et  Cubwbn 
hasredes  sui  habeant,  teneant,  et  custodiant,  &c.  infra  villam  salkisld. 
prsedictam  annatim  in  perpetuum,  qualibetseptimana  per  annum, 
unum  mercatum,  viz.  die  Mercurii ;  ac  etiam  duas  ferias  sive 
nundinas  per  annum  singulis  annis  in  perpetuum,  &c. ;  una 
cum  curia  pedis  pulverizati,  &c. ;  ac  cum  omnibus  libertatibus  et 
liberis  consuetudinibus  ad  hujusmodi  ferias,  nundinas,  mercatum, 
et  curiam  pedis  pulverizati  pertinentibus  seu  spectantibus,  &c. 
Habendum,  tenendum,  utendum,  et  gaudendum  praefato  H° 
Curwen  ac  hseredibus,  &c.  Et  quod  tempore  nundinarum  et 
feriarum  praedictarum,  et  earum  alterius,  ballivi  praedicti  ff 
Curwen  et  hseredum  suorum,  &c.  habeant,  percipiant,  et  coUigant 
custumas  et  theolonia  per  legem  vel  consuetudinem  regni,  &c.  in 
mercato  aut  feriis  prsedictis  debita  vel  consueta,  de  omnibus  mer- 
candizis  et  catallis  tam  infra  libertates  ejusdem  villas  quam  extra 
venditis  sive  emptis,  sine  interruptione  seu  impedimento  nostri, 
hasredum,  vel  successorum  nostrorum  aut  aliorum  quorum- 
cumque.  Et  insuper  concessimus,  &c.  prsefato  H?  Curwen  et 
haeredibus  suis  omnia  et  omnimodis  ordinationem,  gubernationem, 
et  assignationem  stallarum  et  placearum,  et  totum  regimen 
earundem  feriarum  et  earum  cujuslibet  pereundem  H™  Curwen," 
&c.  By  another  charter  of  the  2  Jac.  II.,  after  reciting  the 
letters  patent  of  Queen  ^Elizabeth,  and  that  the  market  and  fairs  [  "nio  ] 
thereby  granted  had  not  for  many  years  been  used,  the  King 
proceeds  to  grant,  ratify,  and  confirm  the  same  to  Henry 
Curwen,  Esq.  and  his  heirs  in  the  same  words  and  as  ample 
manner  as  before,  "infra  villam  de  Workington:  et  ordinationem, 
gubernationem,  et  assignationem  stallarum  et  placearum,  et 
totum  regimen  eorundem  mercatorum  et  feriarum,"  &c. 

Under  these  grants  a  market  for  all  sorts  of  articles  continued 
to  be  regularly  held  in  a  part  of  the  town  of  Workington  called 
the  Old  Market-place  till  30  years  since,  when  the  com  market 
first,  and  five  years  afterwards  the  potato  market,  were  appointed 
to  be  held  in  '*  The  Square,"  being  the  place  in  question,  by  the 
late  H.  Curwen,  Esq.,  owner  of  the  said  market,  and  also  owner 
of  the  soil  and  freehold  of  the  place  in  question,  and  under  and 
from  whom  the  present  plaintiff  claims.  Until  1767  there  were 
no  houses  or  buildings  erected  upon  the  place  in  question  ;  but 
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CuBwsir  in  that  year  H.  Curwen,  then  the  owner  of  the  soil  of  the  place 
salkeld.  ^^  question  and  of  the  land  immediately  adjoining  thereto,  formed 
the  intention  of  making  the  place  in  question,  which  had  till  that 
time  been  inclosed  ground  within  the  township  of  Workington, 
not  built  upon,  or  being  any  part  of  the  town  of  Workington, 
into  a  market-place  and  square  :  and  with  that  intention,  in  1767 
began  to  make,  and  from  thence  from  time  to  time  until  1777 
continued  to  make,  grants  to  different  persons  of  different  parcels 
of  land  immediately  joining  the  place  in  question,  for  the  pur- 
pose of  building  houses  upon.  All  these  grants  were  made  for  a 
valuable  consideration  and  in  fee  simple.  And  in  one  of  them, 
dated  the  15th  of  September,  1772,  the  land  thereby  granted  is 
described  as  situate  at  the  head-end  of  Portland-street  in  Work- 

i.  •541  ]  ington  aforesaid,  and  containing  12  yards  in  length  of  *front  to 
the  intended  square  or  market-place,  &c.  And  the  said  grant 
also  contains  a  covenant  by  the  said  H.  Curwen,  that  neither  he 
nor  his  heirs  shall  at  any  time  hereafter  build  any  house  or 
houses  in  the  intended  market-place  or  square  between  the  first 
above-mentioned  parcel  of  ground  and  the  buildings  of  J.  J. 
(excepting  a  market-house,  moot  hall,  or  other  public  building 
for  the  ornament  or  use  of  the  said  market  or  square).  And  the 
other  grants  made  to  the  different  persons  contain  similar 
descriptions  of  the  land  and  similar  covenants  with  reference  to 
the  said  market-place  or  square.  Before  the  end  of  1777 
H.  Curwen  had  granted  all  the  land  adjoining  the  place  in 
question  for  the  purposes  aforesaid,  except  such  parts  as  were 
left  for  streets  leading  into  and  out  of  the  place  in  question,  and 
houses  were  accordingly  built  upon  the  land  so  granted,  and  a 
square  and  market-place  formed  in  the  place  in  question,  in 
addition  to  or  continuation  of  the  streets  of  the  said  town  of 
Workington;  and  the  said  square  and  market-place  was  ap- 
pointed by  the  said  H.  Curwen  to  be  the  only  place  for  the 
exposing  to  sale  and  buying  and  selling  corn  and  potatoes  in  his 
said  market.  And  the  said  square  and  market-place  from  thence- 
forth until  the  time  of  issuing  the  notice  hereinafter  mentioned 
was  used  by  the  public  resorting  there  as  the  sole  market  for 
com  and  potatoes.  On  the  26th  of  May,  1802,  the  plaintiff 
issued  the  following  notice,  which  was  publicly  proclaimed  in 
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open  market.     "  Whereas  John  Christian  Curwen,  Esq.,  lord  of     Cubwkn 
the  manor  of  Workington,  and  owner  of  the  market  by  charter,     salkkld; 
has  found  it  expedient  for  the  public  convenience  that  the  market 
for  potatoes  should  be  removed  from  the  place  where  they  have 
been  exposed  to  sale  in  the  square,  and  to  be  hereafter  set  down 
and  exposed  in  the  new  street  called  Washington-street ; — *Notice      [  ♦642  ] 
is  hereby  given  by  Mr.  Curwen  the  present  proprietor  of  the 
market,  that  on  Wednesday  the  2d  of  June,  1802,  and  for  every 
other  market-day  following  until  other  notice  be  given,  the  place 
for  the  potatoe  market  will  be  held  in  the  said  new  street  called 
Washington-street,  and  that  the  said  proprietor  of  the  market  is 
determined  after  this  pubUc  notice  according  to  the  authorities 
vested  in  him  by  law  to  bring  actions  or  otherwise  prosecute  all 
and  every  other  person  and  persons  who  should  presume  to  set 
down  any  cact  or  cacts,  or  any  other  thing  containing  potatoes 
for  sale,  or  set  up  any  table,  or  erect  any  stand  for  the  purpose 
of  exposing  such  potatoes  in  any  other  place  where  he  is  the 
proprietor  of  the  soil,  save  in  Washington-street  only,  without 
his  leave  first  of  all  obtained  for  that  purpose."    At  the  time  of 
giving  the  above  notice,  and  until  and  at  the  time  of  committing 
the  trespasses,  a  fit  and  convenient  place  for  the  potatoe  market 
was  set  out  in  the  place  called  Washington-street  by  the  plaintijff 
on  his  soil  and  freehold  there,  the  same  being  a  new  street  which 
the  plaintiff  was  then  forming  within  the  township  of  Workington 
as  an  addition  to  or  continuation  of  the  streets  of  the  town  of 
Workington,  but  upon  ground  which  had  till  that  time  been  a 
piece  of  inclosed  ground,  not  built  upon  or  being  any  part  of  the 
town  of  Workington.    On  the  2nd  of  June,  being  on  a  Wednesday, 
the  defendant  knowing  of  the  said  notice  committed  the  tres- 
passes in  the  Square,  as  above  complained  against  him.    That 
the  market  for  the  sale  of  corn  continued  to  be  held  in  and  upon 
the  place  in  question  until,  upon,  and  ever  since  the  said  26th 
May  before  mentioned,  and  still  does  continue  to  be  held  there ; 
and  the  plaintiff  has  from  time  to  time  and  at  various  times  since 
the  day  of  committing  the  trespasses  ^received  toll  for  com  sold      r  #543 1 
there  on  those  days  since  the  day  of  committing  the  trespasses. 
The  question  for  the  opinion  of  the  Court  was.  Whether  at  the 
time  of  the  trespasses  being  committed  there  was  a  public  open 
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CuBWEM     market  in  and  upon  the  place  in  question  for  the  sale  of  potatoes. 
^ALKELD.     K  the  Court  shall  be  of  opinion  that  there  was  no  such  public 

open  market,  then  the  present  verdict  to  stand ;  if  otherwise,  to 

be  entered  for  the  defendant. ' 

Christian,  jun.  contended  for  the  plaintiffs  right  to  hold  tha 
market  wherever  he  pleased  infra  viliam  according  to  the  terma 
of  the  grant.  VUla  does  not  merely  imply  a  contiguity  of  houses^ 
but  may  mean  a  district  within  a  manor  or  township.  Bract, 
lib.  4,  c.  31  ;  Fortes,  de  laud  c.  24.  In  this  sense  the  town  of 
Workington  means  the  township  of  Workington,  as  a  vill  and 
manor  may  be  co-extensive,  Fleta,  lib.  6,  c.  51,  or  a  vill  and 
parish.    Wrey  v.  Vesper, \  and  Winclicomh y.  Goddard.l 

The  Court  here  called  on  the  defendant's  counsel  to  know^ 
upon  what  ground  he  meant  to  contend  for  the  right  of  any 
person  to  hold  a  market  in  this  place  against  the  will  of  the 
lord.  That  supposing  the  lord  had  a  grant  of  a  market,  there 
could  be  no  doubt  but  that  it  was  competent  to  him  to  hold  ife 
any  where  within  the  precinct  named  in  the  grant.  But  if  he 
had  no  grant,  or  the  place  where  the  market  had  been  holden 
were  not  within  the  grant,  then  could  any  person  obtrude  an 
usurped  market  upon  the  lord,  or  compel  him  to  continue  a 
usurpation  which  he  was  willing  to  disclaim  ? 

[  544  ]  Littledale,  for  the  defendant,  said  that,  taking  viUa,  in  the 

sense  in  which  it  must  be  understood  with  reference  to  the 
subject  matter,  to  mean  the  town,  in  which  sense  it  is  explained 
in  Go.  Litt.  115,  b,  and  to  which  only  a  grant  of  a  market  can 
apply,  the  name  being  derived  from  vehiUa,  quod  in  earn 
convehantur  fructus ;  then  neither  the  Square  nor  Washington- 
street  being  within  the  town  at  the  time  of  the  grants,  the 
market  which  has  been  holden  in  the  Square  is  an  usurpation^ 
which  having  continued  for  above  twenty  years  is  good  on  the 
part  of  the  public  as  against  the  lord,  though  not  as  against  the 
Crown,  if  the  Attomey-Oeneral  thought  it  advisable  to  interfere 
by  way  of  information.  And  as  against  the  lord,  the  defendant 
after  the  public  user  for  so  long  time  is  not  bound  to  shew  the 

t  Cro.  Jac.  263.  %  Cto.  Eliz.  837. 
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origm  of  it,  but  it  will  be  presumed  to  be  good ;  at  least  it  will     Cubwen 
not  lie  in  the  mouth  of  the  lord  to  shew  his  own  usurpation.  Salksld. 

(Lawrence,  J. :  Here  the  origin  is  shewn,  and  therefore  there 
can  be  no  presumption.) 

But  supposing  the  original  place  to  be  within  the  grant ; 
although  the  lord  might  have  had  an  option  to  place  it  at  first 
wherever  he  pleased  within  the  precinct,  yet  it  will  not  follow 
that  having  once  appointed  it  to  be  holden  at  a  certain  place, 
he  can  afterwards  remove  it  to  another,  though  within  the 
same  precinct.  The  rights  of  other  persons  are  implicated  to 
whom  grants  have  been  made  by  the  lord. 

Lord  Ellbnborough,  Ch.  J. : 

If  the  lord  have  a  grant  of  a  market  within  a  certain  place, 
though  he  have  at  one  time  appointed  it  in  one  situation,  he 
may  certainly  remove  it  afterwards  to  another  situation  within 
the  place  named  in  his  grant.  This  was  long  ago  settled  in 
Dixon  V.  Robinson, f  and  in  modern  times  has  been  acted  upon 
in  the  *ca8e  of  Manchester  market.  There  is  nothing  in  reason  [  •SiS  ] 
to  prevent  the  lord  from  changing  the  place  within  the  precinct 
of  his  grant,  taking  care  at  the  same  time  to  accommodate  the 
public.  Neither  is  there  any  authority  which  says,  that  having 
once  fixed  it  he  is  compellable  ever  after  to  keep  it  in  the  same 
place.  In  many  instances  there  may  be  great  public  convenience 
in  the  owner  having  liberty  to  remove  it ;  for  the  buildings  in  a 
growing  town  may  take  a  different  direction  away  from  the  old 
market-place.  If  the  lord  in  the  exercise  of  his  right  be  guilty 
of  any  abuse  of  the  franchise,  there  may  be  a  remedy  of  another 
nature.  The  right  of  removal  however  is  incident  to  his  grant, 
if  he  be  not  tied  down  to  a  particular  spot  by  the  terms  of  it. 
Till  it  be  removed,  the  public  have  a  right  to  go  to  the  place 
appointed  without  being  deemed  trespassers ;  but  after  the  lord 
has  removed  it,  of  which  public  notice  was  given  in  this  place, 
the  public  have  no  longer  a  right  to  go  there  upon  his  soil.  If  a 
private  injury  have  been  sustained  by  any  individual  who  has 
been  deceived  by  the  lord  having  holden  out  to  him  a  particular 

t  3  Mod.  108. 
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CuBWEN     site  for  the  market-place,  in  order  to  induce  him  to  purchase  or 

Salkbld.    build  there  for  the  convenience  of  it,  that  may  be  the  subject  of 

an  action  to  recover  damages  for  the  particular  injury  sustained 

by  that  individual,  but  does  not  preclude  the  lord's  general  right 

to  remove  the  market. 

Per  Curiam  :  Postea  to  the  plaintiff. 


MARSDEN>.   REID. 

1803.  (3  East,  572—580.) 

May  20. 

Where  goods  are  insured  for  a  voyage  "  at  and  from  A.  to  B.,  G.  and 

D.,"  the  meaning  is  that  the  voyage  is  from  A.  to  all  or  any  of  the  places 

^         ^  named ;  though  if  the  ship  go  to  more  than  one  of  them,  she  must  take 

them  in  the  order  named  in  the  policy. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
the  ship  Franklyn,  '*  at  and  from  Liverpool  to  Palermo,  Messina, 
Naples,  and  Leghorn,  provided  the  French  should  not  be  at 
Leghorn."  The  plaintiff  declared  as  upon  a  loss  by  capture, 
and  the  defendant  paid  the  premium  into  Court.  It  appeared 
that  soon  after  the  period  of  effecting  the  policy  intelligence  was 
received  that  Leghorn  was  in  the  hands  of  the  French ;  and  that 
the  ship  took  in  goods  and  cleared  out  for  Naples  only,  and  had 
no  goods  for  any  other  place  on  board :  and  that  she  was  after- 
wards captured  with  the  goods  insured  on  board  by  the  French 
in  the  Bay  of  Biscay,  and  consequently  before  the  dividing  point. 
The  plaintiff  recovered  a  verdict  at  the  Sittings  after  last  Term 
at  Guildhall ;  to  set  aside  which  a  rule  nisi  was  obtained  on  two 
grounds ; 

1st,  That  the  ship  was  represented  to  be  an  American,  by  the 
broker  who  effected  the  policy,  to  the  first  under- writer  to  whom 
it  was  offered  for  subscription;  upon  the  faith  and  credit  of 
whose  name  and  judgment,  that  the  risk  was  safe  and  the 
premium  adapted  to  it,  the  subsequent  underwriters  must,  it  was 
contended,  be  taken  to  have  subscribed  the  policy,  and  therefore 
that  they  were  entitled  to  avail  themselves  of  all  representations 
made  to  him,  although  not  afterwards  repeated  to  any  of  the 
rest.  And  the  question  intended  to  have  been  raised  upon  this 
part  of  the  case  was,  Whether  taking  the  defendant  to  have  under- 
written the  policy  subsequent  to  another  of  the  underwriters  to 
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whom  such  representation  was  made,  and  which  representation 
was  not  substantiated  in  proof,  the  ^defendant  might  not  avail 
himself  of  it  as  part  of  the  contract  of  insurance,  although  in 
fact  it  were  not  known  to  him  at  the  time  of  his  subscription. 
It  appeared  however  upon  examination  of  the  policy  that  the 
defendant's  name  stood  before  that  of  the  person  to  whom  the 
representation  was  made :  and  upon  further  inquiry  it  appeared 
that  the  names  of  the  underwriters  in  the  order  in  which  they 
had  originally  been  applied  to  and  had  agreed  to  underwrite, 
(and  which  was  different  from  that  in  which  their  names 
appeared  on  the  policy),  were  minuted  at  the  time  upon  a 
separate  slip  f  of  paper,  in  which  list  the  name  of  the  person  to 
whom  the  representation  was  made  was  the  first.  This  paper 
was  therefore  tendered  in  evidence  to  shew  the  order  in  which 
the  underwriters  had  in  truth  engaged,  for  the  purpose  of  letting 
in  the  evidence  of  the  false  representation  made  to  the  first 
underwriter  in  fact,  that  the  ship  was  American.  But  Lord 
Ellenbobouoh,  Gh.  J.  at  the  trial,  and  the  Court  afterwards  upon 
the  discussion  of  the  rule  for  setting  aside  the  verdict,  were  of 
opinion  that  the  paper  in  question  could  not  be  received  in  evi- 
dence for  this  purpose  for  want  of  a  stamp ;  the  effect  of  the 
evidence  being  to  shew  through  the  medium  of  a  writing,  that  the 
contract  entered  into  between  these  parties  was  different  from 
that  which  it  appeared  to  be  upon  the  face  of  the  policy  itself, 
inasmuch  as  the  true  contract  was  to  be  evidenced  by  the  order 
in  which  the  underwriters  had  engaged,  as  appeared  by  the 
paper  produced.  Though  the  Court  intimated  upon  the  general 
question,  that  if  it  had  appeared  that  a  material  fact  had  been 


Mabsdbn 
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[  •STS  ] 


t  If  this  was  the  piece  of  paper 
now  technically  known  aa  the  Blip, 
the  ruling  on  this  point  does  not 
accord  with  what  is  now  the  settled 
law.  It  is  true  that  a  plaintiff  can- 
not recover  upon  a  contract  which  he 
can  only  prove  through  the  medium 
of  the  unstamped  slip.  But  the  de- 
fendant in  an  action  on  the  policy 
may  show  by  means  of  the  slip  that 
the  policy  does  not  contain  the  true 
terms  of  the  contract.  The  rule  es- 
tablished by  the  modem  cases  is  that 
the  slip  may  be  used  as  evidence  in 


any  way  except  to  establish  the  con- 
tract sought  to  be  enforced.  See 
Cory  V.  PaUm  (1872,  1874)  7  Q.  B. 
304,  9  Q.  B.  577,  41  L.  J.  Q.  B. 
195  n.,  43  L.  J.  a  B.  181,  26  L.  T. 
161,  30  L.  T.  758 ;  Lishman  v. 
NoHhem  Maritime  Ina,  Co.  (1873-5) 
L.  R.  8  C.  P.  216,  10  C.  P.  179,  42 
L.  J.  C.  P.  108,  44  L.  J.  C.  P.  185, 
28  L.  T.  165,  32  L.  T.  170;  lonidea 
V.  Pacific,  <fcc.,  Co.  (1871, 1872)  L.R. 
6  Q.  B.  674,  7  a  R  517,  41  L.  J. 
Q.  B.  33,  190,  25  L.  T.  490,  26  L.  T. 
738. — A.  C. 
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MAII8DE2I    represented  to  the  first  underwriter  to  induce  him  to  subecribe 

mm 

Bkid.       the  policy,  it  should  be  taken  to  have  been  made  to  all  the  rest 

[  574  ]       without  the  necessity  of  repeating  it  to  each. 

The  second  principal  ground  of  objection  to  the  verdict  was, 
that  there  was  no  inception  of  the  voyage  insured,  which  was  to 
Palermo,  Messina,  and  Naples,  in  the  order  in  which  they  stand 
in  the  policy,  according  to  Beatson  v.  Haworth  ;t  whereas  here  it 
appeared  that  the  vessel  never  intended  to  go  to  Palermo  or 
Messina,  but  only  to  Naples,  for  which  place  she  took  in  her 
loading  and  cleared  out. 

Erskine,  Park,  and  Oaselee  shewed  cause  against  the  rule, 
and  distinguished  this  at  all  events  from  the  case  cited,  because 
the  loss  happened  here  before  the  dividing  point ;  and  therefore 
at  most  there  could  only  be  said  to  have  been  an  intention  to 
deviate  never  executed  ;  and  that  too  only  evidenced  by  the  ship 
having  cleared  out  for  Naples  only,  which  she  might  do,  and 
still  intend  to  go  there  by  the  way  of  Palermo  and  Messina,  for 
letters,  refreshment,  consignments,  &c.  It  differs  therefore  from 
Wooldridge  v.  Boydell,l  where  though  the  loss  happened  before 
the  dividing  point,  yet  it  appeared  by  the  oath  of  the  owner 
himself  that  the  ship  never  intended  to  go  to  Cadiz  for  which  she 
was  insured,  but  sailed  upon  another  distinct  voyage.  The  case  of 
Beatson  v.  Haworth  only  decided  that  where  a  voyage  was 
described  in  the  policy  from  Gottenburgh  to  Leith  and  Cockenzie, 
and  the  ship  had  taken  in  goods  for  both  those  places,  it  was  not 
competent  to  the  assured  to  reverse  ihe  order  in  which  the 
termini  ad  qnos  were  placed  in  the  policy,  and  to  go  to  Cockenzie 
first,  intending  afterwards  to  proceed  to  Leith.  But  the  true 
construction  of  such  a  policy  is,  that  the  ship  may  go  to  either  of 
[K7o  ]  the  termini  without  touching  at  the  others,  though  *if  she  go  to 
more  than  one,  she  must  take  them  in  the  order  in  which  they 
stand  in  the  policy.  If  therefore  the  ship  after  going  to  Naples 
were  to  go  back  to  Palermo  or  Messina,  that  would  be  a  devia- 
tion, as  in  Clason  v.  Simmonds,^  the  authority  of  which  was 
confirmed  by  Lord  Thurlow  in  a  Scotch  appeal  in  the  House  of 
Lords.  This  was  in  effect  an  insurance  from  Liverpool  to  Naples, 

+  3  B.  B.  258  (6  T.  B.  531).  §  Cited  from  a  note  in  Beatton  v. 

t  Dougl.  16.  Haworthy  3  B.  E.  260  (6  T.  B.  (My 
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"with  liberty  to  touch  at  Palermo  uid  Messina ;  and  though  there  Mawdkk 
were  no  intention  to  touch  at  the  intermediate  places,  the  under-  skid. 
nmters  could  not  complain,  as  it  diminished  their  risk  by  so 
much :  the  risk  which  a  ship  must  necessarily  incur  by  putting 
into  any  port,  not  only  from  the  accidents  of  navigation,  fire, 
embargoes,  unskilful  pilotage,  and  the  like,  but  from  the  prolong- 
ation of  the  time  during  which  the  underwriters  are  upon  the 
policy ;  the  premium  being  always  proportioned  to  the  number 
of  places  to  which  a  ship  is  distined. 

GarraWf  Oihbs,  and  OUes^  in  support  of  the  rule,  after 
premising  that  the  fact  was  proved  and  clearly  understood  at 
the  trial  that  the  ship  when  she  sailed  was  destined  for  Naples 
only,  contended  that  this  case  was  governed  by  that  of  Beatson  v. 
Haworth,  which  was  that  the  voyage  insured  must  be  pursued  in 
the  order  described  in  the  poUcy;  that  in  effect  the  voyage 
insured  here  was  to  Naples  (Leghorn  being  in  the  hands  of  the 
Prench)  by  the  way  of  Palermo  and  Messina. 

(Le  Blanc,  J. :  Suppose  the  ship  had  cleared  out  for  Palermo 
only,  and  manifestly  intended  to  go  there  only  and  no  further, 
was  it  the  intention  of  the  underwriter  that  the  policy  should  not 
attach  unless  she  went  on  to  all  the  other  places  ?) 

Though  it  were  competent  *to  the  assured  upon  such  a  policy  [  •576  ] 
to  go  to  Palermo  only,  or  after  going  to  Palermo  to  stop  at 
Messina,  without  proceeding  to  Naples,  because  the  order  described 
in  the  policy  would  still  be  preserved  as  far  as  the  voyage  was 
pursued  ;  yet  it  was  not  cbmpetent  for  him  to  omit  either  of  the 
places  first  named  and  to  go  direct  to  the  further  terminus ;  for 
by  so  doing  the  course  of  the  voyage  insured  is  altered,  and  another 
course  substituted  in  the  room  of  it.  And  it  is  no  answer  to  say 
that  the  voyage  substituted  is  better  for  the  underwriters ;  he 
is  to  judge  of  that  when  he  enters  into  the  contract,  and  it  is  a 
sufficient  defence  for  him  if  the  voyage  proceeded  on  be  different 
from  that  which  he  contracted  to  insure.  In  Beatson  v.  Haworth 
the  loss  happened  while  the  ship  was  at  Cockenzie,  to  which  she 
had  first  proceeded  out  of  the  order  of  the  termini  named  in  the 
policy,  and   therefore  that   judgment  must  have  gone  on  the 
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Mabbden     general  ground  that  it  was  not  competent  to  the  aBsured  to  proceed 
_  ^*         first  to  the  place  last-named. 

(LoBD  Ellenbobouoh  :  It  appeared  there  that  the  ship  wa» 
to  proceed  afterwards  to  Leith,  for  she  had  goods  on  board  for 
that  port.  To  have  made  the  cases  the  same,  there  should  have 
been  a  cargo  laden  for  Cockenzie  only ;  and  then  I  do  not  see 
that  they  could  have  been  distinguished.) 

That  was  a  question  of  deviation.  But  here  the  ship  never  sailed 
upon  the  voyage  insured  to  Palermo  and  Messina  and  so  on  to 
Naples,  but  direct  to  Naples,  and  therefore  it  is  no  question  of  a 
deviation,  meditated  and  not  executed,  in  which  case  only  the  dis* 
tinction  can  be  made  that  the  loss  happened  before  the  dividing 
point,  but  there  was  no  inception  of  the  voyage  insured,  and 
then  the  loss  happening  before  the  dividing  point  is  immaterial, 
according  to  Wooldridge  v.  BoydeU.  Suppose  a  voyage  insured 
[  *577  ]  from  London  to  the  *coast  of  Africa  and  the  West  Indies,  that 
would  not  protect  a  ship  which  sailed  direct  to  the  West  Indies, 
though  the  course  down  channel  would  serve  for  both.  For  how 
could  it  be  known  that  the  underwriter  did  not  consider  the  more 
circuitous  as  the  safer  course :  or  supposing  it  a  matter  of 
caprice  in  the  underwriter,  still  the  assured  is  bound  by  the 
terms  of  the  policy.  Where  it  is  meant  that  the  assured  should 
have  an  option  to  touch  or  not  at  intermediate  places,  there 
is  a  common  form  of  policy  adapted  to  such  a  contract,  which 
runs  thus;  "from  A.  to  C,  with  liberty  to  touch,  &c.  at  B." 

Lord  Ellenbobouoh,  Ch.  J. : 

This  is  not  a  question  of  deviation ;  to  raise  which  it  must  be 
assumed  that  the  voyage  insured  was  commenced,  and  that  the 
ship  afterwards  went  out  of  her  track  on  that  voyage.  But  there 
is  no  question  of  that  sort  here ;  the  loss  happened  before  the 
dividing  point  to  any  of  the  places  named  in  the  policy:  the 
only  question  is,  Whether  there  were  any  inception  of  the  voyage 
insured?  and  I  am  clear  that  there  was.  I  think  that  the 
voyage  insured  to  Palermo,  Messina,  and  Naples,  meant  a 
voyage  to  all  or  any  of  the  places  named;  with  this  reserve 
only,  that  if  the  ship  went  to  more  than  one  place  she  must  visit 
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them  in  the  order  described  in  the  policy.  That  was  the  clear  mabsdkk 
meaning  of  the  parties.  The  assured  must  only  not  invert  the  ^:^^^ 
order  of  the  places  as  they  stand  in  the  policy.  And  that  is  in 
truth  all  that  was  decided  in  the  case  of  BeaUon  v.  Haworth; 
where  it  must  be  remembered  that  the  vessel  had  taken  in  cargo 
for  both  the  places  named,  Leith  and  Gockenzie,  and  it  was 
assumed  that  she  put  into  Gockenzie  first  in  her  way  on  to 
Leith,  where  she  was  to  discharge  the  rest  of  her  cargo.  There 
might  have  been  a  question  here,  Whether,  supposing  *the  [•678] 
intention  of  going  only  to  Naples  shewed  a  non-inception  of  the 
voyage  insured,  that  non-inception  were  clearly  made  out? 
because,  though  the  cargo  were  only  taken  in  for  Naples,  yet 
non  constat  that  the  vessel  might  not  have  called  at  the  inter- 
mediate places  in  her  way.  However,  I  do  not  presume  that 
such  was  the  intention ;  I  think  it  more  likely  that  it  was  not 
so :  but  the  party  who  disputes  that  such  was  the  intention  must 
shew  it  by  evidence.  For  the  purpose,  however,  of  this  argu- 
ment I  will  assume  it  as  a  fact  that  the  ship  was  only  going  to 
Naples,  and  then  I  say  that  upon  the  true  construction  of  such 
an  insurance  as  this  the  assured  is  at  hberty  to  drop  any  of  the 
places  named ;  but  that  if  he  go  to  more  than  one  he  must  take 
them  in  the  order  named  in  the  poUcy. 

Gbose,  J. : 

This  is  a  question  of  inception  of  the  voyage :  and  though  non 
constat  that  the  ship  was  not  upon  her  voyage  to  Naples,  by  way 
of  Palermo  and  Messina,  when  she  was  captured,  yet  I  will  take 
the  fact  to  be  that  she  was  on  her  voyage  to  Naples  only.  Then 
it  is  objected  that  this  was  not  the  same  voyage  described  in  the 
policy.  But  it  could  not  be  denied  that  if  the  ship  had  sailed 
for  Palermo  only,  as  put  by  my  brother  Lb  Blanc  in  the  course 
of  the  argument,  it  would  have  been  within  the  policy :  and  if  so, 
I  cannot  distinguish  that  case  in  principle  from  this :  for  the 
objection  would  equally  hold  that  it  was  not  the  same  voyage 
described.  But  I  agree  with  the  construction  put  by  my  Lord 
on  the  words  of  the  policy. 

Lawrence,  J. : 

It  is  wonderful,  considering  how  much  property  is  at  stake 
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Mabsskm  upon  instruments  of  this  description,  that  they  should  be  dravn 
reid.  up  with  so  much  laxitj'  as  they  *are,  and  that  those  who  are 
[  *679  ]  interested  should  not  apply  to  some  man  whose  habits  of  life  and 
professional  skill  will  enable  him  to  adapt  the  words  of  the  policy 
to  the  intention  professed  by  the  parties.  In  construing  these 
instruments  we  must  always  look  for  what  was  the  intention  of 
the  parties,  without  confining  ourselves  to  a  strict  granmiatical 
construction;  for  it  is  impossible  in  many  instances  so  to 
construe  them,  without  departing  widely  from  the  object  in- 
tended. Thus  we  find  that  a  policy  meant  to  cover  a  risk  on 
goods  only  will  have  words  relating  for  the  most  part  to  an 
insurance  on  ship,  to  which  it  would  extend  but  for  some  loose 
memorandum :  and  a  policy  meant  to  cover  respondentia  interest 
will  contain  no  mention  of  respondentia  except  in  the  margin. 
The  question  here  then  is,  What  was  the  intention  of  the  parties 
to  this  instrument  ?  was  it  to  insure  a  voyage  round  by  Palermo 
and  Messina  to  Naples,  or  that  the  assured  might,  if  he  pleased, 
proceed  directly  to  Naples  without  stopping  at  either  of  those 
places  ?  and  why  are  we  to  suppose  that  the  underwriters  meant 
to  stipulate  that  at  all  events  the  ship  should  take  the  circuitous 
instead  of  the  direct  course?  Is  it  nut  rather  to  be  presumed 
that  if  the  question  had  been  put  to  the  underwriters  whether 
they  meant  to  insist  that  the  ship  should  go  round  about  by  each 
of  the  places  named  to  Naples,  they  would  have  answered  in  the 
negative,  because  if  she  went  the  direct  course  to  Naples,  it 
would  lessen  their  risk.  It  is  ^admitted  that  if  the  ship  had 
cleared  out  for  the  first  place  named  in  the  policy,  the  risk  would 
have  commenced,  although  there  had  been  no  intention  of  prose- 
cuting the  voyage  further.  Then  there  is  an  end  of  the  objec- 
tion that  the  voyage  commenced  is  not  identified  with  the  voyage 
insured.  And  the  case  of  Beatson  v.  Haworth  only  decided  that 
[  *580  ]  if  ^the  ship  go  to  more  than  one  of  several  places  named  in  the 
policy  she  must  take  them  in  the  order  named  in  the  policy. 

Le  Blakc,  J. : 

I  am  of  the  same  opinion.  The  meaning  of  the  policy  is  that 
the  ship  may  go  to  Naples,  with  liberty  to  go  there  by  the  way  of 
the  intermediate  places,  Palermo  and  Messina.  She  did  there- 
lore  sail  upon  the  voyage  insured,  which  puts  an  end  to  any 
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question  as  to  the  non-inception  of  the  voyage.  And  that  gets  Mabsdbn 
rid  of  the  application  of  the  case  of  Beatson  v.  Haworth,  which  bbid. 
was  throughout  argued  and  considered  as  a  question  of  devia- 
tion; and  no  question  was  made  as  the  non-inception  of  the 
voyage;  but  the  ground  of  the  decision  was  that  the  ship, 
insured  for  Leith  and  Cockenzie,  meaning  to  go  to  Leith,  went 
first  into  Cockenzie  in  her  way  to  Leith:  it  was  therefore 
considered  as  an  actual  deviation  from  the  voyage  insured, 
being  out  of  the  order  named  in  the  policy,  where  the  intention 
clearly  was  to  go  to  both,  and  it  was  assumed  that  she  was  going 
on  to  Leith  from  Cockenzie.  The  other  cases  cited  do  not 
interfere  with  our  decision  here,  which  turns  on  the  intention  of 
the  parties  in  making  this  contract.  And  if  we  were  to  construe 
it  otherwise  it  would  be  quite  beside  the  usual  understanding  of 
the  mercantile  world  and  the  intention  of  these  parties. 

Rule  discharged. 


THE    KING  V.  RICK  i803. 

(3  East,  581-584.)  ^!?^^- 

If  one  kill  another  in  a  deliberate  duel,  under  provocation  of  charges        i  531  j 
against  his  character  and  conduct,  however  grievous,  it  is  murder  in 
him  and  his  second,  and  therefore  the  bare  incitement  to  fight,  though 
under  such  provocation,  is  in  itself  a  very  high  misdemeanor,  though  no 
consequence  ensue  thereon  against  the  peace. 

The  defendant,  a  lieutenant  in  the  navy,  was  brought  up  in 
custody  on  this  day  to  receive  sentence,  after  judgment  by 
default  upon  an  information  filed  against  him  for  having  sent  a 
letter  to  his  superior  officer,  provoking  him  to  fight  a  duel  with 
him,  in  consequence  of  certain  charges  thrown  out  against  him  by 
the  other  reflecting  upon  his  character  and  conduct  while  serving 
as  an  officer  under  him,  and  of  certain  acts  done  by  the  superior 
officer  tending  to  degrade  the  defendant  in  the  eyes  of  the  crew. 

Gbosb,  J.  in  passing  sentence  upon  the  defendant  censured 
strongly  several  circumstances  of  provocation  on  the  part  of  the 
prosecutor,  which  had  led  to  the  challenge  given  by  the  defen- 
dant. And  as  to  the  o£fence  itself  he  observed :  This  ofience  in 
modern  times  is  so  frequent,  that  it  is  become  alarming  to  the 
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The  Kiko  pablic,  and  induces  me  to  suspect,  that  men  either  are  not  aware 
Bice.  of  the  consequences  the  offence  may  lead  to,  or  are  become 
insensible  to  the  mischiefs  of  them.  That  fighting  a  duel  is  a 
grevious  breach  of  the  peace  is  undoubted,  and  that  it  ought  to 
be  so  considered  is  as  clear ;  inasmuch  as  it  may  lead  to  one  of 
the  worst  of  crimes,  murder ;  the  murder  of  one  probably,  and 
possibly  of  more.  I  lay  stress  upon  the  word  murder,  because  I 
fear  some  are  ignorant,  and  others  will  perversely  not  under- 
stand, that  to  kill  a  man  in  a  duel  amounts  to  the  crime  of 
deliberate  murder,  whether  he  that  gave  or  he  that  accepted  the 
challenge  fall.  To  every  lawyer  this  is  a  proposition  perfectly 
[  •682  ]  clear ;  but  *that  others  who  are  not  of  the  profession  may  as 
perfectly  be  assured  of  it,  I  will  read  only  a  passage  or  two  from 
the  most  able  writers  upon  the  subject,  to  shew  that  it  is  a 
doctrine  not  of  modem  date,  but  coeval  with  the  first  institution 
of  our  laws.  By  Sir  Matthew  Hale,  as  correct,  as  learned,  and 
as  humane  a  Judge  as  ever  graced  a  bench  of  justice,  we  find  it 
laid  down,!  that  if  A.  challenge  G.  to  meet  in  the  field  to  fight, 
and  G.  decline  it  as  much  as  he  can,  but  is  threatened  by  A.  to 
be  posted  for  a  coward  (an  ingredient  to  be  found,  I  fear,  in  this 
case  in  substance,  though  not  in  terms),  if  he  meet  not;  and 
thereupon  A.  and  B.  his  second,  and  G.  and  D.  his  second,  meet 
and  fight,  and  G.  kill  A. ;  this  is  murder  in  G.  and  D.  his  second, 
and  so  ruled  in  Taverner's  case ;  X  in  which  case,  tried  before  this 
Gourt  of  E.  B.  in  this  place,  it  appeared  that  the  deceased  was 
the  challenger,  and  that  the  prisoner  accepted  the  challenge,  as 
the  case  terms  it,  upon  very  forcible  provocation.  Sir  Edwabd 
GoKE,  the  Lord  Ghief  Justice,  laid  down  the  law  thus  ;§  ''  This  is 
a  plain  case,  and  without  any  question ;  if  one  kill  another  in 
fight,  upon  the  provocation  of  him  which  is  killed,  this  is 
murder."  Of  the  same  opinion  were  the  rest  of  the  Court.  In 
this  case,  it  is  to  be  observed,  that  the  second,  one  Thomas 
Musgrave,  as  well  as  the  principal,  was  indicted,  and  the  second 
was  outlawed.  This  precedent  may  well  deter  others  from 
taking  upon  them  so  illegal  and  improper  an  office.  And  such 
has  been  the  law  recognized  at  different  times  down  to  the 
present  moment,  as  we  may  observe  by  what  is  laid  down  by  a 

t  1  Kale's  P.  C.  452.      %  1  Bol.  Bep.  360;  3  Bulstr.  171.      §  3  Bulstr.  172. 
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very  learned  and  able  Judge  t  of  the  last  reign ;  his  words  are,  The  Kimo 
**  that  in  all  poBsible  cases  deliberate  ^homicide  upon  a  principle  riok. 
of  revenge,  is  murder ;  for  no  man  under  the  protection  of  the  [  «5gs  ] 
law  is  to  be  the  avenger  of  his  own  wrongs.  If  they  are  of  such 
a  nature,  for  which  the  laws  of  society  will  give  him  an  adequate 
remedy,  thither  he  ought  to  resort ;  but  be  they  ,of  what  nature 
soever,  he  ought  to  bear  his  lot  with  patience,  and  remember 
that  vengeance  belongeth  only  to  the  Most  High."  Then  he 
goes  on:  "Upon  this  principle,  deliberate  duelling,  if  death 
ensueth,  is  in  the  eye  of  the  law  murder ;  for  duels  are  generally 
founded  in  deep  revenge ;  and  though  a  person  should  be  drawn 
into  a  duel,  not  upon  a  motive  so  criminal,  but  merely  upon  the 
punctilio  of  what  the  swordsmen  falsely  call  honour,  that  will 
not  excuse ;  for  he  that  deliberately  seeketh  the  blood  of  another 
on  a  private  quarrel  acteth  in  defiance  of  all  laws  human  and 
divine,  whatever  his  motive  may  be."  Here  too  we  may  note 
this  excellent  man's  opinion  upon  that  punctilio  of  honour,  by  the 
rules  of  which  some  men  affect  to  palliate  and  others  to  justify 
crimes  of  the  blackest  dye,  the  grossest  frauds,  gambling,  seduc- 
tion, adultery,  murder.  Such  was  and  is  the  law  of  honour,  and 
no  man  who  will  attend  to  the  subject  can  doubt  of  it.  In  this 
case,  if  the  prosecutor  had  not  obeyed  the  law,  by  consulting  his 
own  honour,  and  not  the  false  honour  of  swordsmen,  and  either 
party  had  fallen,  the  other  would  have  undoubtedly  been  guilty 
of  murder,  and  liable  to  an  ignominious  and  fatal  sentence :  from 
which  had  it  been  his  fortune  to  escape,  either  from  absence  of 
witnesses  or  any  other  means  that  sometimes  occur  to  cause  a 
failure  of  pubUc  justice,  the  remainder  of  his  life  must  have  been 
clouded  with  the  dreadful  remembrance  that  for  the  purpose  of 
giving  or  receiving  that  miserable  thing  falsely  called  satisfaction, 
he  had  unnecessarily  imbrued  his  hands  in  the  blood  of  a  ^brother  [  *584  ] 
officer.  Fortunately  for  the  defendant,  that  crime  he  has  not  to 
atone  for ;  he  is  to  receive  sentence  only  for  attempting  to  pro- 
voke a  duel ;  the  punishment  for  this  offence,  as  a  misdemeanor, 
is  discretionary,  and  must  be  guided  by  such  circumstances  of 
aggravation  or  mitigation  as  are  to  be  found  in  the  offence. 
He  then  adverted  to  the  particular  circumstances  of  the  case, 

t  Mr.  Justice  Foster  is  lus  Crown  Law,  296. 
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The  Kino  amongst  which  were  several  of  a  nature  to  mitigate  very  materi- 
llicE.  ^Uy  the  ofifence,  accompanied  by  affidavits  of  the  defendant's 
general  merits  as  an  officer  from  many  respectable  officers  of  the 
Navy;  though  there  still  remained,  as  he  observed,  much  for 
which  atonement  should  be  made  to  the  public  for  the  intended 
violation  of  its  peace.  Wherefore  upon  the  whole  the  Court, 
taking  into  consideration  the  imprisonment  already  suffered  by 
the  defendant  (who  had  been  brought  up  early  in  the  Term,  and 
comniitted  to  custody  in  the  mean  time),  adjudged  him  to  pay  a 
fine  of  100{.  and  to  be  imprisoned  for  one  calendar  month,  and 
at  the  expiration  of  that  time  to  give  security  to  keep  the  peace 
for  three  years,  himself  in  1,000/.  and  two  sureties  in  2507.  each, 
and  to  be  further  imprisoned  till  such  fine  were  paid  and  such 
securities  given. 


1803.  WALLEY  V.  MONTGOMERY,  t 

^^^'  (3  East,  685-592.) 

r  *g-  1  Where  the  consignor  of  goods  abroad  advised  the  consignee  by  letter 

that  he  had  chartered  a  certain  ship  on  his  account,  and  inclosed  hiin  an 
invoice  of  the  goods  laden  on  board,  which  were  therein  expressed  to  be 
for  account  and  risk  of  the  consignee,  and  also  a  bill  of  lading  in  the 
usual  form,  expressing  the  delivery  to  be  made  to  order,  &c.  he  paying 
freight  for  the  said  goods  according  to  charter-party ;  and  the  letter  of 
advice  also  informed  the  consignee  that  the  consignor  had  drawn  bills 
on  him  at  three  months  for  the  value  of  the  cargo :  held  that  the  invoice 
and  bill  of  lading  sent  to  the  consignee,  and  the  delivery  of  the  goods  to 
the  captain,  vested  the  property  in  the  consignee,  subject  only  to  be 
devested  by  the  consignor's  right  to  stop  the  goods  in  transitu  in  case  of 
the  insolvency  of  the  other.  And  the  consignor's  agent  having  obtained 
possession  of  the  cargo  under  another  bill  of  lading,  and  having  refused 
to  deliver  it  up  \mless  the  consignee  would  make  immediate  payment^ 
which  he  declined  doing,  but  offered  his  acceptances  at  three  months  in 
the  manner  before  stipulated ;  held  that  the  consignee  might  maintain 
trover  against  such  agent  without  having  tendered  jMiyment  of  the 
fi-eight  either  to  him  or  the  captain,  the  defendant  having  possessed 
himself  of  the  goods  wrongfully. 

In  trover  for  a  cargo  of  timber  of  the  value  of  above  800/. ;  it 
appeared  in  evidence  at  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  the  sittings  in  London  after  last  Term,  that  the  plaintiff,  a 

t  The  key  to  the  train  of  cases  be  found  in  Shepherd  v.  Harrison 
relating  to  the  property  of  goods  (1871)  L.  R.  5  H.  L.  116.  126,  40 
consigned  under  bills  of  lading  will     L.  J.  Q.  B.  148,  24  L.  T.  857.    Later 
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merchant  at  Liverpool,  gave  an  order  for  the  timber  to  Schumann 
&  Ck).,  merchants,  residing  at  Memel;  in  pursuance  of  which 
Schumann  &  Co.  informed  the  plaintiff  by  letter  of  the  1st  of 
May,  1802,  that  they  had  chartered  on  his  account  the  ship 
Esther,  Captain  Bose,  of  Liverpool ;  and  on  the  15th  of  May 
they  wrote  him  another  letter,  inclosing  him  the  bill  of  lading 
and  invoice  of  the  timber  after  mentioned,  and  saying  that 
they  had  sent  the  charter-party  in  a  letter  which  Captain  Bose 
would  deliver ;  and  advising  the  plaintiff  further  that  they  had 
drawn  on  him  certain  bills  at  three  months  for  the  value  of  the 
timber.  The  invoice  inclosed  was  of  this  tenor :  ''  Memel,  4th 
May,  1802.  Livoice  of  a  cargo  of  timber  shipped  by  order  and 
for  account  and  risk  of  Mr.  T.  Walley  at  Liverpool,  in  the  Esther, 
Captain  Bose."  And  the  bill  of  lading  was  dated  14th  of  May» 
1802,  and  mentioned  the  shipping  of  the  cargo  in  the  usual  form, 
"  to  be  delivered  unto  order  or  assigns,  he  or  they  paying  freight 
for  the  said  goods  according  to  charter-party ;  "  which  was  signed 
by  Bose  the  captain,  and  indorsed  in  blank  by  Schumann  &  Co. 
The  charter-party,  though  produced,  could  not  be  proved  at  the 
trial  for  want  of  the  subscribing  witness.  Schumann  &  Co.  sent 
another  bill  *of  lading  of  the  timber  to  the  defendant  at  the 
same  time,  who  appeared  from  the  circumstances  to  have  acted 
as  their  agent,  though  he  did  not  avow  himself  to  be  acting  in 
that  character  at  the  time  ;  by  virtue  of  which  bill  of  lading  the 
defendant  obtained  the  delivery  of  the  timber  from  the  captain 
before  the  plaintiff  was  apprised  of  the  circumstance,  or  had 
made  any  demand  of  the  same  under  his  own  bill  of  lading :  but 
on  the  21st  of  June,  two  days  after  the  arrival  of  the  timber, 
finding  that  the  defendant  had  obtained  possession  of  it,  he 
applied  to  him,  offering  to  accept  the  bills  drawn  on  him  by 
Schumann  &  Co.  and  demanding  the  timber,  which  the  defen- 
dant refused,  unless  the  plaintiff  would  pay  for  it  immediately. 
The  plaintiff  however  declined  such  a  mode  of  payment,  insisting 
on  the  mode  stipulated  for  by  Schumann  &  Co.  in  their  letter  to 
him,  by  giving  his  acceptances  at  three  months ;  in  consequence 
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are  Oabarron  v.  Kreefi  (1875) 
L.  R  10  Ex.  274,  44  L.  J.  Ex.  238, 
33  L.  T.  365;  Ogg  v.  Shuter  (1875) 
1  C.  P.  D.  47,  45  L.  J.  0.  P.  45,  33 


L.  T.  492;  Ux  parte  Dever,  In  re 
8u$€  (1884)  13  Q.  B.  D.  766,  51  L.  T. 
437 ;  Read  v.  Payne  (1885)  53  L.  T. 
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of  which  the  defendant  retained  possession,  and  afterwards  Eold 
the  cargo  under  the  authority  of  Schumann  &  Co.  Upon  the 
refusal  of  the  defendant,  the  plaintiff  demanded  the  cargo  from 
the  captain,  telling  him  that  he  was  ready  to  perform  his  part  of 
the  contract ;  but  the  captain  said,  that  he  had  before  delivered 
it  to  the  defendant,  conceiving  that  he  acted  by  the  authority  of 
the  shippers :  but  there  was  no  proof  of  any  tender  of  the  freight 
having  been  made  to  the  captain,  for  want  of  which  the  plaintiff 
was  nonsuited. 


Gibbs  and  Park  shewed  cause  against  a  rule  for  setting  aside 
the  nonsuit  and  granting  a  new  trial,  and  contended  that  no 
legal  title  to  the  timber  vested  in  the  plaintiff,  so  as  to  enable 
him  to  maintain  trover  for  it.  For  1st,  the  bill  of  lading  to  the 
plaintiff  was  only  conditional,  "  he  paying  freight  for  the  said 
[  •687  ]  goods  according  to  charter-party."  It  *was  incumbent  on  him 
therefore  to  shew  that  he  had  at  least  tendered  the  freight,  with- 
out which  he  could  not  make  title  to  the  timber  under  the  bill  of 
lading.  But  2ndly,  independent  of  that  objection,  the  plaintiff 
cannot  maintain  trover  against  this  defendant  who  claims  under 
another  bill  of  lading  from  the  shippers  of  equal  validity  with 
that  sent  to  the  plaintiff;  and  the  defendant  having  first 
obtained  the  goods  by  virtue  of  a  lawful  authority,  his  possession 
is  lawful,  and  he  cannot  be  treated  as  a  wrongdoer.  There  is  no 
legal  precedence  of  one  bill  of  lading  before  another  of  the  same 
set,  but  whichever  holder  first  gets  possession  without  fraud  is 
entitled  to  the  priority,  according  to  Caldwell  v.  Ball  A  Even 
considering  the  defendant  as  standing  in  the  place  of  Schumann 
&  Co.,  which  was  not  proved  at  the  trial,  still  the  contract 
between  the  plaintiff  and  them  was  only  executory  ;  for  he  was 
not  to  have  the  consignment  but  upon  the  terms  of  accepting 
bills  at  three  months;  which  was  not  done:  and  though  his 
offering  to  comply  with  his  part  might  give  him  a  remedy  against 
them  for  a  breach  of  contract  in  not  delivering  the  timber,  yet 
their  property  in  it  either  as  the  original  shippers,  or  by  virtue 
of  the  defendant's  prior  possession  under  a  legal  bill  of  lading, 
could  not  be  thereby  devested,  or  pass  to  the  plaintiff,  so  as  to 
enable  him  to  maintain  trover. 

t  1  B.  E.  187  (1  T.  B.  205). 
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Erskine,  Garrow,  and  Scarlett,  contra,  in  answer  to  the 
objection  made  at  the  trial  of  the  plaintiff's  not  having  tendered 
the  freight,  said,  that  it  did  not  lie  in  the  mouth  of  the  present 
defendant,  however  it  might  have  been  urged  by  the  captain  if 
the  action  had  been  brought  against  *him.  But  in  truth  the 
captain,  who  was  examined  as  a  witness  at  the  trial,  made  no 
objection  of  that  kind  when  the  cargo  was  demanded  of  him ; 
but  said,  that  if  the  defendant  had  not  obtained  the  possession 
of  the  cargo,  as  by  the  authority  of  Schumann  &  Co.,  he  (the 
captain)  should  not  have  objected  to  deliver  it  to  the  plaintiff 
upon  the  faith  of  his  afterwards  paying  the  freight.  At  any  rate 
the  defendant  cannot  make  the  objection;  for  supposing  the 
plaintiff  to  have  the  best  title  to  the  cargo,  the  defendant 
who  is  a  wrong-doer  cannot  create  to  himself  a  hen  by  his  own 
voluntary  act,  and  make  himself  the  creditor  of  the  plaintiff,  by 
paying  money  for  his  use  without  his  consent.  In  Lempriere  v. 
Pasley,\  where  goods  were  delivered  to  a  party  claiming  them 
wrongfully,  who  paid  freight  and  other  charges  for  them,  it  was 
holden  that  he  could  not  detain  them  for  those  expenses  against 
the  rightful  owners.  The  captain  may  refuse  to  part  with  the 
cargo  till  he  has  received  the  freight ;  but  if  he  let  it  out  of  his 
possession  the  lien  is  gone,  and  he  must  resort  to  his  action ; 
and  no  third  person  can  set  up  the  lien  again  in  his  name. 
Neither  will  any  injustice  be  worked  by  the  recovery  of  the 
plaintiff  in  this  respect ;  for  if  the  defendant  have  not  paid  the 
freight,  the  captain  will  have  his  remedy  against  the  plaintiff 
after  he  is  possessed  of  the  cargo ;  and  if  the  defendant  have 
paid  it,  when  he  is  dispossessed  of  the  cargo  by  judgment  of  law 
the  payment  will  be  without  consideration,  and  he  may  recover 
it  back  again,  and  then  the  captain  will  be  entitled  to  receive  it 
from  the  plaintiff.  Then  as  to  the  merits  of  the  case,  the  whole 
of  the  defendant's  argument  turns  on  assuming  that  he  was  an 
innocent  holder  of  the  bill  of  lading  for  a  valuable  ^consideration, 
and  without  notice  of  the  plaintiff's  title :  in  which  case  if  he 
got  possession  of  the  goods  first,  he  would  be  preferred  to  the 
plaintiff.  But  it  is  clear  from  the  whole  transaction  that  the 
defendant  acted  as  the  agent  and  instrument  of  Schumann  &  Co., 

t  2  T.  B.  485. 
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and  therefore  cannot  stand  in  a  better  situation  than  they. 
13ien  as  between  them  and  the  plaintiff,  the  invoice  and  bill  of 
lading  sent  to  the  latter  was  a  complete  transfer  of  the  legal 
property  in  the  goods ;  for  it  appears  thereby  that  the  goods 
were  shipped  at  the  plaintiff's  risk  ;  and  he  having  offered  to  do 
all  that  he  had  contracted  for,  namely,  to  give  his  acceptances  at 
three  months,  may  consequently  maintain  trover  for  them.  The 
conversion  by  the  defendant  was  not  the  taking  the  goods  out  of 
the  ship,  but  the  subsequent  refusal  by  him  to  deliver  them  up 
on  the  plaintiffs  demand,  and  the  actual  sale  of  them  since. 
Considering  the  defendant  as  the  agent  of  Schumann  &  Co., 
nothing  could  justify  him  in  stopping  the  goods  in  trarmtu  to 
the  plaintiff  but  the  insolvency  of  the  latter,  which  is  not  sug- 
gested. It  was  at  all  events  a  question  for  the  jury  whether  the 
defendant  were  not  the  agent  of  Schumann  &  Co. 

Lord  Ellenborough,  Ch.  J. : 

If  it  were  not  for  one  piece  of  evidence  which  was  mentioned 
late  in  the  cause,  and  to  which  my  attention  was  not  before  par- 
ticularly directed,  I  should  still  be  inclined  to  think  that  the 
plaintiff  was  not  entitled  to  recover ;  and  that  is  the  invoice  ;  by 
which  it  appears  that  the  goods  were  shipped  for  account  and  at 
the  risk  of  the  plaintiff :  that  is  a  material  piece  of  evidence  on  a 
question,  in  whom  was  the  property  of  the  goods  at  the  time  of 
their  arrival  here ;  whether  then  vested  in  the  plaintiff,  subject 
to  a  defeazance  in  case  of  the  non-performance  by  him  of  certain 
conditions  on  *which  the  consignment  was  made,  or  whether  vto 
vest  in  him  at  a  subsequent  time  on  performance  of  those  con- 
ditions ?  Laying  the  invoice  out  of  the  question,  I  should  still 
have  been  of  the  same  opinion  as  before  upon  the  letter  of 
advice  and  the  bill  of  lading,  that  they  were  conditional.  Two 
things  were  required  of  the  plaintiff  to  be  done,  first,  the 
acceptance  of  the  bills  drawn  on  him  at  three  months,  which 
having  been  tendered  to  be  performed  on  his  part  must  be  taken 
as  done :  secondly,  the  payment  of  the  freight,  which  was  neither 
made  nor  tendered.  I  will  not  consider  whether  the  defendant 
were  the  agent  of  Schumann  &  Co. ;  for  whether  so  or  not,  he 
cannot  be  considered  as  a  wrong-doer  if  he  have  obtained  posses- 
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sion  of  the  cargo  under  a  competent  bill  of  lading  and  upon  a 
performance  of  the  conditions,  which  the  plaintiff  neglected  to 
perform.  If,  having  no  notice  of  a  better  title,  he  were  not  a 
iivTong-doer  when  he  received  the  goods,  and  he  has  paid  the 
freight  and  performed  the  conditions  required  of  him,  the  goods 
cannot  be  taken  out  of  his  hands  without  paying  those  charges. 
But  taking  him  to  be  the  agent  of  Schumann  &  Co.  and  bound 
by  their  engagement,  yet  he  had  a  right  in  their  name  to  stipu- 
late for  the  performance  of  the  two  conditions  on  which  the 
shipment  and  delivery  of  the  goods  were  to  be  made  to  the 
plaintiff,  namely,  the  acceptance  of  the  bills,  and  the  payment  of 
the  freight.  And  though  the  defendant  cannot  object  to  the  non- 
acceptance  of  the  bills  which  was  offered  to  be  done  by  the  plain- 
tiff, yet  he  may  make  his  stand  in  point  of  law  on  the  non- 
performance of  the  other  condition,  without  which  the  plaintiff 
could  not  be  entitled  to  recover  if  the  question  rested  there. 
But  here  I  think  the  invoice  vested  the  property  in  the  plaintiff ; 
for  if  there  had  been  a  loss  at  sea,  that  loss  ^must  have  been 
borne  by  him.  Then  if  the  property  were  vested  in  him,  subject 
only  to  a  defeazance  if  he  did  not  perform  the  conditions 
required  of  him,  I  think  the  plaintiff  would  be  entitled  to  recover. 
The  doctrine  in  the  case  of  Lempriere  v.  Pasley  only  applies  to 
the  case  of  a  mere  wrong-doer  possessing  himself  of  the  goods  of 
another  without  authority,  and  paying  freight  for  them:  but 
without  the  invoice  in  this  case  the  act  of  the  defendant  even  as 
the  agent  of  Schumann  &  Go.  would  not  have  been  tortious,  the 
plaintiff  not  having  performed  the  conditions  required  by  the 
letter  of  advice  and  the  bill  of  lading :  the  invoice  however  vested 
the  property  in  him. 
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Grosb,  J. : 

In  order  to  sustain  this  action  the  plaintiff  must  prove  the 
property  in  himself,  and  a  conversion  by  the  defendant.  The 
property  of  the  goods  was  once  in  Schumann  ic  Co. :  but  by  the 
bill  of  lading  and  invoice  sent  to  the  plaintiff,  and  the  delivery  to 
the  captain,  the  property  passed  from  them  to  the  plaintiff  to 
every  purpose  except  as  to  the  right  of  stopping  the  goods  in 
trarmtu  to  the  vendee :  there  is  no  pretence,  however,  for  saying 
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that  they  were  stopped  in  this  case  under  an  exercise  of  that 
right.  For  as  far  as  concerns  the  acceptances  of  the  bills  of 
exchange  drawn  on  him  the  plaintiff  was  ready  and  offered  to 
give  them ;  and  as  to  the  payment  of  the  freight,  that  was  & 
question  between  the  captain  and  the  plaintiff,  with  which  the 
defendant  had  no  right  to  concern  himself.  The  defendant  must 
either  have  been  a  purchaser  for  a  valuable  consideration,  or  tha 
agent  of  Schumann  &  Go.  As  a  purchaser  for  a  valuable  con- 
sideration, the  captain  could  not  be  considered  as  his  agent  under 
the  bill  of  lading,  so  as  to  entitle  him  to  claim  what  was  due  to 
the  captain.  But  in  truth  there  is  no  pretence  for  saying  that 
he  *waB  a  purchaser  for  a  valuable  consideration.  He  was  the 
mere  agent  of  Schumann  &  Co.,  out  of  whom  the  property  was 
devested  by  the  bill  of  lading  and  invoice,  and  the  delivery  to 
the  captain  for  every  purpose  except  that  of  stopping  in  transitu. 
The  defendant  therefore  had  no  title.  But  it  is  said  that  he  had 
a  right  to  retain  for  the  freight,  and  that  the  plaintiff  should 
have  tendered  it.  The  defendant,  however,  had  no  right  to  pay^ 
freight  for  the  plaintiff.  No  man  can  make  another  his  debtor 
against  his  will.  The  plaintiff  was  bound  to  pay  the  captain  hia 
freight,  and  the  captain  was  bound  to  deliver  the  goods  to  the 
plaintiff ;  but  there  was  no  duty  in  the  plaintiff  to  pay  the  defen- 
dant the  freight;  because  he  was  a  tortfeasor:  standing  as. 
Schumann  &  Co.  he  was  detaining  the  goods  from  the  plaintiffs 
after  having  passed  the  property  to  him;  which  he  must  be 
taken  to  have  done  according  to  Lickbarrow  v.  Mason ^f  and  other 
cases.  Then  the  defendant  having  no  right  to  receive  the  freight, 
the  refusal  by  him  to  deliver  the  goods  to  the  plaintiff  was  a. 
conversion. 


Lawrence,  J. : 

After  what  has  been  already  observed,  it  is  not  necessary  to 
say  more  than  ihat  the  property  was  vested  in  the  plaintiff,  and 
the  defendant  converted  it. 


Lb  Blanc,  J.  declared  himself  of  the  same  opinion. 

Rule  absoUUe^ 
t  1  B.  B.  425  (2  T.  B.  63). 
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A  parol  agreement  for  an  easement  though  followed  by  possession        [  107  ] 
cannot  operate  as  a  grant,  but  is  a  mere  lioenoe,  and  reyooable.'f' 

In  an  action  on  the  case  for  diverting  a  water-course  from  the 
plaintiff's  mill,  the  declaration  stated  that  whereas  the  plaintiff 
on  the  Ist  of  January,  1808,  and  long  before,  was  and  still  is 
lawfuUy  possessed  of  a  certain  cotton  mill,  with  the  appur- 
tenances, situate  at  Addingham  in  *the  county  of  York,  near  to  [  *108  ] 
iwo  certain  rivulets  there  called  the  Town  Beck  and  the  Back 
Beck,  the  water  of  which  rivulet  called  the  Back  Beck  until  the 
interruption  complained  of  had  flowed  into  and  still  of  right 
ought  to  flow  into  the  Town  Beck  by  means  of  a  certain  tunnel 
or  goit  there  above  the  plaintiff's  wear  there  erected  across  the 
Town  Beck  a  little  above  the  said  mill ;  and  the  plaintiff  by 
reason  of  his  possession  of  the  said  mill,  during  all  the  time  of 
working  the  same,  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  the  use  and  benefit  of  both  the  said  rivulets  called 
the  Town  Beck  and  Back  Beck :  yet  the  defendant  knowing  the 
premises,  and  to  deprive  the  plaintiff  of  part  of  the  use  and  bene- 
fit of  his  said  mill  with  the  appurtenances,  whilst  the  plaintiff 
was  so  possessed  thereof  as  aforesaid  at,  &c.  cut  a  channel,  <&c. 
whereby  the  water  of  the  Back  Beck  was  diverted  from  running 
into  the  said  tunnel  or  goit,  and  so  to  the  mill,  and  the  plaintiff 
was  prevented  from  working  his  said  mill,  &c. 

At  the  trial  before  Rooke,  J.  at  the  last  assizes  at  York,  it 
appeared  in  evidence  that  the  tunnel  or  goit  which  was  made 
and  fixed  into  the  ground  with  stone-work,  had  been  made  in 

t  A  full  review  of  the  authorities  forniance,eeej9fcJfanti«T.  CooX:e(1887) 

will  be  found  in  HewlinsY.  Shippam  35  Ch.  D.  681,  56  L.  J.  Ch.  662,  56 

(1826)  5  B.  &  Or.  221;  and  Wood  v.  L.  T.   900;   Flimmer  v.  Mayor   of 

LeadhiUer  (1845)  13  M.  &  W.  838.  14  WdlingUm,  N.  Z.  (18*4)  9  App.  Ca. 

L.  J.  Ex.  161.    And  as  to  the  appli-  699,  53  L.  J.  P.  C.  104,  aed  ju.— 

cation  of  the  doctrine  of  part  per-  B.  G. 
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Fbkttuan  part  over  an  old  road  purchased  by  the  defendant  about  eight 
Smith.  years  ago  for  a  guinea,  who  at  that  time  agreed  for  the  sama 
price  to  let  the  plaintiff  lay  the  tunnel  there  for  the  purpose  of 
conveying  the  water  to  the  mill ;  that  the  defendant  even 
assisted  at  the  making  of  the  tunnel  under  the  plaintiff's  direc* 
tions ;  but  no  conveyance  was  made  of  the  land  to  the  plaintiff. 
The  guinea  was  afterwards  tendered  to  the  defendant,  but  he  re- 
fused to  receive  it  or  to  give  his  assent  to  the  continuance  of  th& 
tunnel,  and  made  the  obstruction  complained  of.  It  waa 
objected  on  the  part  of  the  defendant,  that  the  plaintiff  ought  to 
be  non-suited,  this  being  a  right  claimed  in  or  over  the  land^ 
r  ♦KW  ]  *which  could  not  pass  by  parol  licence  without  deed,  and  the  de- 
claration states  that  the  plaintiff  had  a  right  to  the  goit  by  reason 
of  his  possession  of  the  mill,  whereas  it  appeared  that  he  had  it 
by  virtue  of  the  agreement.  But  the  learned  Judge  refused  to 
nonsuit  the  plaintiff,  on  the  ground  that  as  the  agreement  was. 
made  in  respect  of  the  mill,  and  as  it  might  be  disputable 
whether  if  the  mill  were  taken  away  the  plaintiff  could  have  a. 
right  to  the  water  for  other  purposes,  the  declaration  stated  the 
right  with  sufficient  correctness,  and  his  claim  might  be  sup- 
ported without  deed :  but  reserved  the  point.  The  defendant 
then  called  witnesses,  and  there  was  a  verdict  for  the  plaintiff' 
with  nominal  damages. 

Park  and  Topping  shewed  cause  shortly  against  a  rule 
for  setting  aside  the  verdict  and  entering  a  nonsuit,  on  the 
ground  that  it  was  sufficient  for  the  plaintiff  against  a  wrong-doer 
to  declare  upon  his  possession  of  the  mill  with  the  appurtenances. 
But 

Lord  Ellbnborouoh,  Ch.  J.  said,  that  such  an  allegation 
could  not  be  sustained  without  shewing  that  the  appurtenances 
were  legally  such.  Now  here  the  title  to  have  the  water  flowing 
in  the  tunnel  over  the  defendant's  land  could  not  pass  by  parol 
licence  without  deed ;  and  the  plaintiff  could  not  be  entitled  to 
it,  as  stated  in  the  declaration,  by  reason  of  his  possession  of  the 
mill,  but  he  had  it  hy  the  licence  of  the  defendant,  or  by  contract 
with  him ;   and  if  by  licence,  it  was  revocable  at  any  time.    The 
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enjoyment  with  the  defendant's  assent  was  not  left  as  evidence  to    Fentihan 
the  jury  to  presume  a  grant ;  but  it  was  supposed  that  it  gave  a       SMirn. 
title  in  point  of  law,  which  it  clearly  did  not. 

Per  Curiam  : 

Rule  absolute. 

Cockellf  Serjt.,  Holroyd^  and  Hardy,  were  to  have  supported 
the  role. 


ROBERTSON  and  THOMSON  v.  FRENCH.  im. 

(4  East,  130—142.)  Juns27. 

Where  by  a  policy  of  insurance  ship  and  goods  were  inBured  "  at  and  r  230  1 
from  all  and  every  port,  &o,  on  the  coast  of  Brazil,  and  after  the  17th 
September  to  the  Cape  of  Qood  Hope,  beginning  the  adrenture  upon  tbe 
goods  from  the  loading  thereof  aboard  the  said  ship  at  all  or  every  port, 
&c.  on  the  coast  of  Brazil,  and  from  the  17th  September,  1800;  and 
upon  the  ship  in  the  same  manner,"  with  liberty  to  sail  to,  &o.  any 
places  backwards  or  forwards  under  the  Portuguese  Government,  Ac.  at 
a  premium  of  four  guineas  per  cent,  to  return  3^.  10a.  should  the  ship 
have  arrived  or  the  risk  have  otherwise  ceased  on  or  before  the  17th  of 
September :  held  that  the  policy  could  only  have  attached  on  homeward- 
bound  cargo,  laden  on  board  at  the  coast  of  Brasdl ;  and  that  it  did  not 
cover  a  cargo  originally  taken  in  at  the  Cape  of  Good  Hope,  and  which 
continued  on  board  after  the  17th  of  September,  while  the  ship  was  on 
the  coast  of  Brazil  and  afterwards  on  her  return  to  the  Cape.  Neither 
did  the  policy  ever  attach  upon  the  ship  itself;  no  goods  having  been 
laden  on  board  at  the  coast  of  BraziL  Policies  of  insurance  are  to  be 
construed  by  the  same  rules  as  other  instruments,  unless  where,  by  the 
known  usage  of  trade,  or  the  like,  certain  words  have  acquired  a  peculiar 
sense  distinct  from  their  ordinary  and  popular  sense.  In  an  action  on  a 
policy,  the  property  of  the  ship  may  be  proved  by  parol  evidence  of  the 
possession  of  tiie  assured,  unless  disproved  by  the  production  of  the 
written  documents  of  the  ship  imder  the  Register  Acts.  And  held  that 
such  parol  evidence  of  ownership,  arising  from  possession  at  a  particular 
period,  was  not  disproved  by  shewing  a  prior  register  in  the  name  of 
another  and  a  subsequent  register  to  the  same  person. 

Tms  was  an  action  on  a  policy  of  insorance,!  effected  by  the 
plaintiffs  as  agents,  '*  lost  or  not  lost,  at  and  from  all,  any,  or 
every  port  and  place  where  and  whatsoever  on  the  coast  of  Brazil, 
and  after  the  llth  day  of  September,  to  the  Cape  of  Good  Hope, 
upon  any  kind  of  goods  and  merchandizes,  and  also  upon  the 

t  The  words  in  italics  were  written,  the  rest  of  the  policy  set  out  was  in 
the  usual  printed  form. 
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BoBBBTsoK  body,  &c.  of  the  ship  Chesterfield,  &c. ;  beguming  the  adventure 
Fbbnoh.  upon  the  said  goods  and  merchandizes  from  the  loading  thereof 
aboard  the  said  ship,  at  ali,  any,  or  every  port  and  place  where  and 
whatsoever  on  the  coast  of  Brazil,  and  from  tht  llth  day  of  Sep- 
tember, 1800,  and  upon  the  said  ship,  <&c.  in  the  same  manner ; 
and  so  shall  continue  and  endure  during  her  abode  there  upon 
the  said  ship,  &c.  and  further  until  the  said  ship,  &c.  and  goods, 
&c.  shall  be  arrived  at  Simon's  Bay  or  Table  Bay,  both  or  either, 
iffith  liberty  to  call  at  St.  Helena  or  elsewhere,  upon  the  said  ship, 
&c.  and  upon  the  goods,  &c.  until  the  same  be  there  discharged, 
&c.  And  it  shall  be  lawful  for  the  said  ship,  &c.  in  this  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places 
[  •ISi  ]  whatsoever,  particularly  backwards  and  forwards,  *and  to  and  from 
those  under  the  Portuguese  Government,  or  any  port,  place,  island, 
or  elsewhere  on  the  coast  of  South  America,  unthout  being  deemed 
any  deviation,  and  without  prejudice  to  this  insurance.  The  said 
ship,  &c.  goods,  &c.  valued  at  15,6802.,  being  upon  goods, 
ship,  and  freight  separately  valued  as  under.  And  in  case  of  cap- 
ture, detention,  or  seizure,  by  any  power  whatever,  to  pay  a  total  loss 
upon  receiving  documents  of  her  being  carried  into  port,  and  with- 
out inquiry  into  the  regularity  or  irregularity  of  her  proceedings  ;  and 
with  liberty  to  sell,  barter,  exchange,  load,  or  unload  the  interest  in 
part  or  whole  at  the  island  St.  Catharine,  or  elsewhere,  where  and 
whatsoever.  Touching  the  adventures  and  perils,  &c.  (This 
part  of  the  policy  was  in  the  common  form.)  At  the  rate  of 
four  guineas  per  cent.,  to  return  three  pounds  and  ten  shillings 
should  the  ship  have  arrived,  or  this' risk  othencise  have  ceased,  on 
or  before  the  llth  of  September.  In  witness,  &c."  At  the  bottom 
of  the  policy,  the  goods  were  valued  at  18,8162. ;  ship  at  1,5502.; 
and  freight  at  8142.  The  plaintiffs  declared  as  agents  of  Robert- 
son and  Walker,  upon  a  loss  by  the  arrest  and  restraint  of  the 
King's  ships.  And  at  the  trial  t  before  Lord  Ellenborough,  Ch. 
J.  at  the  sittings  after  last  Hilary  Term,  at  Guildhall,  it  was  ad- 
mitted that  the  goods  were  of  the  value  insured,  and  had  been 

t  Upon  the  first  trial,  the  plaintifP  the  coast  of  Brazil.    The  Court,  for 

was  nonsuited  on  the  opening  of  his  the  purpose  of  haying  the  whole  case 

counsel  at  Guildhall,  it  beiug  stated  before  them,  awarded  a  new  trial; 

that  the  goods  were  put  on  board  at  and  this  was  the  second  trial, 
the  Cape  of  Good  Hope,  and  not  on 
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put  on  board  the  ship  Chesterfield  at  the  Cape  of  Good  Hope.  Robirtsok 
Much  of  the  evidence  turned  upon  the  question,  Whether  the  French. 
object  of  the  voyage  were  to  trade  with  the  Spanish  settlements 
in  South  America ;  Spain  being  then  at  war  with  *thi8  country?  [  •iss  ] 
or,  Whether  it  were  only  in  contravention  of  the  trading  laws  of 
Portugal  ?  But  nothing  turned  upon  that  point  in  the  case  as 
presented  for  the  consideration  of  this  Court.  It  is  sufficient  to 
state,  that  after  the  cargo  had  been  taken  in  at  the  Cape  of  Good 
Hope,  the  ship  went  from  thence,  on  the  7th  of  February,  1800, 
to  Benguela,  on  the  coast  of  Africa,  and  afterwards  to  St.  Catha- 
rine, on  the  coast  of  Brazil,  on  the  80th  of  May ;  then  to  Bio 
Janeiro  on  the  27th  of  July ;  staid  there  upwards  of  two  months, 
and  remained  on  the  coast  till  the  latter  end  of  November,  when, 
on  suspicion  of  illicit  trading  with  the  Spanish  enemy,  she  was 
taken  possession  of  by  some  of  his  Majesty's  ships  of  war,  and 
carried  again  to  the  Cape,  with  the  original  cargo  on  board, 
where  she  was  libelled  by  the  captors  in  the  Yice-Admiralty 
Court  there,  on  which  the  assured  abandoned  to  the  under- 
writers ;  and  the  ship,  after  being  liberated  by  the  sentence  of 
the  Court,  was  sold  there,  and  has  since  arrived  in  England, 
about  October,  1802.  On  the  part  of  the  plaintiffs  another 
policy,  subscribed  by  this  defendant,  was  offered  in  evidence,  as 
being  on  the  same  subject-matter,  between  the  same  parties,  and 
on  the  same  continued  risk ;  for  the  purpose  of  shewing  that,  in 
point  of  fact,  the  defendant  had  contracted  with  the  present 
plaintiffs  to  insure  the  same  subject  from  the  17th  of  March  to 
the  17th  of  September,  1800,  being  the  period  of  the  commence- 
ment of  the  present  policy  as  to  time.  This  was  objected  to  on 
the  part  of  the  defendant,  on  the  ground  that  the  one  policy 
could  not  be  read  in  explanation  of  the  other  :  and  Lord  Ellen- 
BOROUOH  only  admitted  it  as  evidence  of  the  fact  of  such  a  policy 
having  been  effected.  With  respect  to  the  plaintifTs  title  to  the 
ship,  the  evidence,  upon  which  the  objection  was  founded  by  the 
^defendant's  counsel,  was  that  of  Captain  Brooks,  the  com-  [  *133  ] 
mander  of  the  ship  Chesterfield ;  who  proved  that  at  the  Cape  of 
Good  Hope  he  had  sold  her  to  Robertson  and  Walker,  the  two 
persons  in  whom  the  interest  is  averred  to  be ;  that  he  (Brooks) 
and  Mortlock  the  supercargo,  had  also  shares  in  the  ship,  and 
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BoBEBTBON  that  he  was  put  in  possession  by  one  Lawrence  Williams ;  that 
Fbbnch.  ^^^  power  which  he  (Brooks)  had  to  dispose  of  the  ship  was  in 
writing ;  whereupon  it  was  objected  at  the  trial  that  no  interest 
was  shewn  in  the  parties  interested  in  the  insurance ;  for  Brooks 
proved  that  they  claimed  by  sale  from  him,  which  must  be  in 
writing  by  the  Register  Acts,  and  therefore  the  bill  of  sale  should 
be  produced.  The  defendant  afterwards  gave  in  evidence,  for 
another  purpose,  the  answer  of  the  plaintiffs  to  a  bill  filed  in 
Chancery ;  in  which  answer  it  appeared  that  Lawrence  Williams 
was  the  owner  of  the  ship  when  she  left  England.  And  he  also 
read  in  evidence  the  sentence  of  the  Yice-Admiralty  Court  at  the 
Cape  of  Good  Hope,  (now  under  appeal  before  the  Lords  of  the 
Privy  Council,)  by  which  the  property  in  the  ship  was  adjudged 
to  be  in  the  person  claiming,  to  whom  in  the  declaration  it  is 
averred  to  belong,  and  was  directed  to  be  restored  to  them ;  but 
that  there  was  just  cause  of  seizure  at  the  time.  It  also  appeared 
from  the  register-book  of  the  Custom-house  that  up  to  April, 
1799,  L.  Williams  was  the  registered  owner ;  and  that  in  August, 
1802,  there  was  a  subsequent  register  to  the  same  person  as  sole 
owner ;  and  that  the  ship  was  sold  at  the  Cape  under  a  decree  of 
the  Yice-Admiralty  Court  there.  The  plaintiffs  recovered  a 
verdict ;  and  in  the  last  term  a  rule  nisi  was  obtained  for  setting 
aside  the  verdict  and  entering  a  nonsuit,  upon  two  objections ; 
1st,  with  respect  to  the  interest  of  the  assured ;  and,  2nd,  that 
[  *134  ]  neither  *the  ship  nor  the  goods  on  board  were  covered  by  the 
policy  in  question.  The  case  was  argued  at  very  great  length  by 
Erskine,  Garrow,  Park,  and  Giles,  for  the  plaintiffs;  and  by 
Oibbs,  Adam,  and  Marryatt,  for  the  defendant.  The  greater  part 
of  the  arguments  having  turned  upon  the  critical  and  grammati- 
•  cal  construction  of  the  words  of  the  policy,  and  the  judgment  of 
the  Court  touching  upon  the  leading  points,  it  is  unnecessary  to 
detail  them  here.  The  principal  case  adverted  to,  as  illustrative 
of  the  meaning  of  the  common  printed  words  in  a  policy  on 
goods  "  beginning  the  adventure  upon  the  said  goods,  &c.  from 
the  loading  thereof  aboard  the  said  ship,"  at,  &c.,  was  Hodgson 
V.  Richardson,  f  which  shewed,  as  the  defendant's  counsel  insisted, 
that  the  policy  only  attached  on  goods  actually  put  on  board  at 

t  1  Blac.  Bap.  463. 
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the  place  named  whereat  the  risk  was  to  commence.  On  the  Bobebtbon 
other  hand  it  was  contended,  that  ''from  the  loading  thereof  fbbkch. 
aboard,"  &c.  meant  from  the  fact  of  the  goods  being  on  board  at 
such  a  place ;  and  that  in  the  case  mentioned,  the  fact  being 
clear  that  the  goods  had  been  pat  on  board  at  Leghorn  five 
months  before,  and  not  at  Genoa,  into  which  the  ship  had  after- 
wards pnt  after  losing  her  convoy,  and  at  which  place  the  policy 
was  to  commence,  if  it  had  not  been  admitted  on  all  sides  that, 
primd  facie f  at  least  goods  so  circumstanced  might  be  covered  by 
the  general  words  of  the  policy,  the  plaintiff  must  have  been 
immediately  nonsuited ;  and  it  was  fruitless  to  inquire  into  the 
question  of  fraudulent  concealment  from  the  underwriter  of  the 
time  during  which  the  cargo,  which  was  of  a  perishable  nature, 
had  been  on  board,  and  upon  which  the  judgment  of  the  Court 

ultimately  turned. 

Cur,  adv.  vulU 

Lord  Ellenbobough,    Ch.  J.  now  delivered  the  judgment  of       [  135  ] 
the  Court : 

This  rule  was  moved  for  on  the  part  of  the  defendant  on  two 
grounds  ;  first,  that  the  plaintiffs  had  not  given  suf&cient  proof 
that  the  interest  in  the  ship  was  in  Bobertson  and  Walker,  in 
whom  such  interest  is  by  the  declaration  averred  to  be.  Secondly, 
That  the  policy  on  this  ship  and  cargo  never  attached;  the 
adventure  on  the  cargo  being  by  the  terms  of  the  policy  made  to 
commence  from  the  loading  the  goods  aboard  the  ship  on  the 
coast  of  Brazil;  an  event  which,  as  it  was  contended  by  the 
defendant,  never  happened,  inasmuch  as  the  goods  were  not 
loaded  there,  but  at  the  Cape  of  Good  Hope.  And  it  was  also 
contended  on  the  part  of  the  defendant,  that  the  adventure  on 
the  ship,  being  by  the  terms  of  the  policy  made  to  begin  in  the 
same  manner  with  that  on  the  goods,  could  of  course  have 
no  commencement,  if  that  on  the  goods  never  attached.  (After 
stating  the  policy  as  before  mentioned,  his  Lordship  proceeded :) 

In  the  course  of  the  argument  it  seems  to  have  been  assumed 
that  some  peculiar  rules  of  construction  apply  to  the  terms  of 
a  policy  of  assurance  which  are  not  equally  applicable  to  the 
terms  of  other  instruments  and  in  all  other  cases :  it  is  therefore 
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RoBBRTBOK  propei  to  state  upon  this  head,  that  t  the  same  rule  of  oonstrac- 
Fbknch.  tion  which  applies  to  all  other  instruments  applies  eqnally  to 
this  instrument  of  a  policy  of  insurance,  viz.  that  it  is  to  be 
construed  according  to  its  sense  and  meaning,  as  collected  in  the 
first  place  from  the  terms  used  in  it,  which  terms  are  themselves 
to  be  understood  in  their  plain,  ordinary,  and  popular  sense, 
unless  they  have  generally  in  respect  to  the  subject  matter,  as 
by  the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
[  *186  ]  sense  distinct  from  the  popular  sense  of  the  same  *words ;  or 
unless  the  context  evidently  points  out  that  they  must  in  the 
particular  instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties  to  that  contract,  be  understood  in  some 
other  special  and  peculiar  sense.  The  only  difference  between 
policies  of  assurance,  and  other  instruments  in  this  respect,  is, 
that  the  greater  part  of  the  printed  language  of  them,  being 
invariable  and  uniform,  has  acquired  from  use  and  practice  a 
known  and  definite  meaning,  and  that  the  words  superadded  in 
writing  (subject  indeed  always  to  be  governed  in  point  of 
construction  by  the  language  and  terms  with  which  they  are 
accompanied)  are  entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole,  to 
have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for  the 
expression  of  their  meaning,  and  the  printed  words  are  a  general 
formula  adapted  equally  to  their  case  and  that  of  all  other 
contracting  parties  upon  similiar  occasions  and  subjects. 

As  to  the  first  point  made  in  this  case  on  the  part  of  the 
defendant,  viz.  that  the  ownership  alleged  was  not  sufficiently 
proved  :  it  was  proved  by  the  captain  (Brooks)  in  the  ordinary 
way,  that  the  owners  by  whom,  as  such,  he  was  appointed  and 
employed,  were  the  persons  in  whom  the  ownership  is  by  the 
declaration  averred  to  be.  And  though  it  afterwards  appeared 
by  his  answers  on  cross  examination,  that  the  ownership  was 
derived  to  those  persons  under  a  bill  of  sale  executed  by  himself 

t  The  passage  which  follows  upon  Standard  Marine  Insurance  Co,  (1889) 
the  rule  of  construction  is  quoted  by  22  Q.  B.  D.  499,  501,  58  L.  J.  Q.  B. 
Lord   Justice    Bowen   in    Hart  v.      284,  60  L.  T.  649.— B.  C. 
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as  attorney  to  one  Lawrence  Williams,  the  former  owner,  it  did  Bobkbtsok 
not  on  that  account  become  necessary  for  the  plaintiffs  to  pro-  fbxkch. 
dnce  that  bill  of  sale,  or  the  ship's  register,  or  to  give  any  farther 
proof  of  *sach  their  property ;  the  mere  fact  of  their  ^possession  [  *137  ] 
as  owners  being  sufficient  primd  facie  evidence  of  ownership, 
without  the  aid  of  any  documentary  proof  or  title  deeds  on  the 
subject,  until  such  further  evidence  should  be  rendered  necessary 
in  support  of  the  primd  facie  case  of  ownership  which  they  made, 
in  consequence  of  the  adduction  of  some  contrary  proof  on  the 
other  side.  No  such  contrary  proof  was  however  in  this  case 
given  on  the  part  of  the  defendant.  For  the  prior  register  in 
the  name  of  Lawrence  Williams  as  owner  in  1799,  and  a  sub- 
sequent register  to  the  same  person  upon  a  sale  at  the  Gape  in 
1802,  under  a  decree  of  the  Court  of  Vice- Admiralty,  and  which 
were  given  in  evidence  by  the  defendant,  were  perfectly  con- 
sistent with  a  title  in  other  persons  in  the  mean  time,  agree- 
able to  the  averment  in  the  declaration. 

As  to  the  second  point  made  in  this  case,  viz.  that  the  policy 
on  the  ship  and  goods  never  attached :  it  is  asserted  on  the  part 
of  the  defendant,  that  the  adventure  in  question  as  to  its 
commencement,  according  to  the  natural  and  obvious  meaning 
of  the  language  and  terms  of  the  policy,  depends  upon  and  is 
limited  by  the  co-existence  and  concurrence  of  three  several 
circumstances,  viz.  one  of  place,  one  of  time,  and  one  of  event 
or  fact.  And  first  of  place,  that  it  is  to  attach  on  the  coast  of 
Brazil :  secondly  of  time,  that  it  should  attach  there  after  the 
17th  of  September :  and  thirdly  of  event,  that  the  goods  should 
have  been  then  loaden  at  some  port  or  place  on  the  coast  of 
Brazil.  The  adventure  upon  the  ship  is  in  terms  declared  to 
begin  ''  in  the  same  manner,"  i.e.  at  the  time,  and  place,  and 
after  the  happening  of  the  events  before  described  and  specified 
in  respect  to  the  cargo.  But  it  is  argued  on  the  part  of  the 
plaintiffiB,  that  the  latter  circumstance  of  event,  or  fact,  as  I 
have  termed  it,  does  not  affect  the  commencement  of  this  adven- 
ture; and  that  the  words,  ''from  the  loading  thereof  ^aboard  [*138] 
the  said  ship,"  are  either  to  be  rejected  wholly ;  in  which  case 
the  policy  will  stand  thus,  **  beginning  the  adventure  upon  the 
said  goods  and  merchandizes  at  all,  any,  or  every  port  and  place 
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Robertson  where  and  whatsoever  on  the  coaBt  of  Brazil/'  without  regard  to 
French.  ^^®  place  at  which  such  goods  may  have  been  in  fact  antecedently 
laden ;  or  that  the  words,  '*  from  the  loading  thereol  aboard  the 
said  ship  at/'  are  to  be  understood  from  the  time  of  the  ship's 
being  with  the  goods  loaden  on  board  her,  or  having  such  her 
cargo  on  board  her,  at  the  place  mentioned  in  the  policy,  i.e.  in 
this  case,  at  the  coast  of  Brazil.  The  objection  to  the  first  of 
these  constructions  (besides  the  difficulty  of  whollyjrejecting  words 
having  an  apparently  significant  meaning,  and  referring  dis- 
tinctly to  an  act  to  be  done  at  a  given  place)  is  stated  to  be  this^ 
that  if  the  cargo  insured  be  understood  to  be  generally  a  cargo 
at,  or  a  cargo  on  board  on  the  coast,  and  not  one  actually  and 
originally  taken  in  upon  the  coast,  the  policy  would  in  that  case 
cover  the  risk  on  two  successive  cargoes,  i.e.  on  the  outward 
cargo  with  which  the  ship  should  be  in  a  loaded  state  on  the 
coast  after  the  17th  of  September,  and  the  homeward  or  that 
which  it  should  take  in  there;  and  that  it  would  not  be  just 
towards  the  underwriter  so  to  •construe  the  words,  as  to  cover 
thereby  at  his  risk  two  successive  cargoes,  when  one  original 
cargo  only,  according  to  all  the  ordinary  usages  of  trade  and 
practice  of  insurance  as  appUed  to  such  form  of  words  must  be 
understood  to  be  meant,  in  addition  to  the  liberty  of  sale,  barter^ 
and  exchange  given  by  a  subsequent  part  of  the  policy:, and. 
further  to  reject  emphatical  words,  in  order. to  accomplish:  a. 
construction  so  much  to  the  apparent,  disadvantage  of  the  under- 
writer. And  indeed  if  only  o^e  original  cargo  were  meant  to  be. 
[  *139  ]  covered,  a  Brazil  cargo  appears  .*to  have  the  best  claim  to  be 
considered  as  that  one.  For  it  would  be  pr^sterousto  consider 
the  policy  as  meant,  in  preference  to  any  other  one  cargo,  to.  cover 
a  cargo  taken  in  at  the  Cape  of  Good  Hope,  and  which  should, 
remain  unprotected,  as  far  as  this  policy  is  concerned,  wherever, 
it  should  be,  till  the  17th  oi  September,  and  from  that  day,  il  it 
were  then  on  the  coast  of  Brazil*  dau)uld  be  protected  there,  and. 
during  the  course  of  its  barter,  sale,  and  exchange  at  the  island 
of  St.  Catharine  and  elsewhere,  and. during  its  re-conveyance 
afterwards  back  to  the  Gape  from  wliich  it  had  originally: 
proceeded.  The  same  objection  in  a  great  measure  applies 
to  the  second  construction,  which  without  wholly  rejecting  the : 
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words  "  from  the  loading  thereof  aboard  the  ship/'  considers  the    Robbbtbok 
goods  as  the  subject  of   insurance  when,   after  the  17th  of      fbbngh. 
September,  they  should  be  in  a  loaded  state  at  the  coast  of 
Brazil;    for  this  construction  would  equally  exclude  the  pos- 
sibility of  covering  by  this  policy  an  homeward  cargo  taken  in  at 
the  coast  of  Brazil  to  be  carried  to  the  Cape,  provided  the  ship 
should  have  arrived  on  the  coast  of  Brazil  with  an  original  cargo 
on  board ;  unless  indeed  two  successive  cargoes  could  be  covered 
by  a  policy  tsonceived  in  these  terms.    But  the  most  natural 
construction  of  the  words,  if  the  immediate  letter  of  them  were 
less  directly  applicable  to  a  cargo  taken  in  on  the  coast,  seems  to 
be  to  make  them  apply  to  a  cargo  to  be  carried  to  the  terminus  ad 
quern,  upon  and  within  the  immediate  limits  of  the  voyage 
described  in  the  policy,  rather  than  to  a  cargo  conveyed,  as  it 
should  seem,  in  a  course  of  useless  circuity  from  the  place  from 
which  the  ship  originally  proceeded  before  the  voyage  in  question 
had  commenced;  continuing,  except  inasmuch  as  it  might  be 
altered  by  barter,  sale,  and  exchange,   on  board  during  the 
voyage,  and  to  be  delivered  *at  the  place  at  which  the  voyage      [  •no  ] 
is  at  last  appointed  to  terminate.    But  the  question  naturally 
occurs.  Is  there  anything  to  be  found  in  the  policy  which  assigns 
to  these  words  a  sense,  thus  apparently  different    from  the 
ordinary  grammatical  sense  of  them  ?    And  looking  as  we  are 
obliged  to  do  to  the  poUcy,  and  to  the  policy  alone,  in  order  to 
collect  the  intention  of  the  parties  as  to  the  commencement  and 
duration  of  the  adventure  thereby  protected,  we  cannot  feel  our- 
selves at  liberty  to  disjoin  in  point  of  effect  and  construction  the 
words,  '^  at  all  or  any  port  or  place  on  the  coast  of  Brazil,"  from 
the  words,  *'  from  the  loading  thereof  aboard  the  said  ship,"  by 
which    they    are  immediately  preceded,  and    with  which    by 
immediate  context  they  appear  to  us  to  be  necessarily  united. 
If  the  same  words  had  not  been  thus  incorporated  with  the  body 
of  the  text  of  the  printed  words,  and  made  to  form  therewith 
one  entire  and  continued  chain  of  words,  and  one  unbroken 
sentence  of  intelligible  expressions  all  applicable  to  the  same 
subject-matter,  it  might  perhaps  have  been  open  to  us  to  have 
given  them  a  different  meaning,  and  to  have  considered  them  as 
words  written  in  the  margin  of  the  policy,  (and  applying,  there- 
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BoBESTsoN  fore,  indefinely  to  the  whole  of  the  policy,  and  not  to  any 
Fkksch.  particular  part  of  it,)  are  usually  considered ;  that  is,  as  con- 
trolling the  sense  of  such  parts  of  the  printed  policy  to  which,  in 
sound  construction  and  by  reasonable  reference,  they  may  appear 
to  apply.  As,  for  instance,  where  the  word  ''  ship  "  is  written 
in  the  margin  of  the  policy,  or  "  freight,"  or  "  goods : "  in  such 
case  the  general  terms  of  the  policy,  applicable  to  other  subjects 
besides  the  particular  one  mentioned  in  the  margin,  are  thereby 
considered  as  narrowed  in  point  of  construction  to  that  one. 
And  this  is  done  in  cases  where  the  subject  meant  to  be  insured 
[  •141  ]  is  still  more  remote  from  *"  ship  and  goods,"  the  only  subjects 
of  insurance  in  the  printed  policy;  viz.  where  the  object  of 
the  insurance,  as  declared  by  the  marginal  memorandum,  is, 
money  lent  on  bottomree  or  respondentia^  or  the  like :  the  mean- 
ing of  which  marginal  memorandum  may  be  translated  thus : — 
We  mean  to  insure  the  subject  so  named, ''  freight "  for  instance, 
arising  and  accruing  during  the  limits  of  the  voyage  within 
described,  from  the  carriage  of  goods  on  board  the  ship  within 
mentioned,  against  the  perils  within  enumerated,  and  upon  the 
premium  herein  specified.  In  other  words,  we  adopt  the  general 
language  of  the  policy,  as  far  as  it  may  serve  to  effectuate  this 
object,  and  no  further.  Had,  indeed,  the  subject-matter  of  the 
insurance  itself,  or  the  character,  situation,  and  description  of 
the  persons  making  it,  or  any  other  circumstance  attending  the 
insurance  pointed  out  and  required  a  narrower  rule  of  construc- 
tion, the  ordinary  effect  of  these  words  might  perhaps  have  been 
in  such  case  controlled:  but  can  any  such  restrictive  rule  of 
construction  be  applied  to  the  words  ''  at  all,  &c.  ports  and  places 
on  the  coast  of  Brazil,"  as  they  occur  here,  without  shaking  the 
fundamental  rules  of  construction  as  applicable  to  all  deeds  and 
instruments  whatsoever  ?  Feeling,  therefore,  the  impossibility  of 
assigning  to  these  words  any  other  place  in  or  with  reference  to 
this  contract  than  what  the  parties  themselves  have  done  ;  and 
feeling  the  impossibility  of  assigning  to  them  in  that  place,  and 
with  the  context  which  attends  them,  any  other  meaning  than 
what  they  obviously  and  in  their  plain  grammatical  sense  import, 
we  are  obliged  to  say  that  the  adventure  could  only  attach  on 
goods  and  ship  after  a  loading  of  goods  had  taken  place  on  the 
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coast  of  Brazil :  and  as  that  circumstance  or  event  never  took   Bobbbtson 
place  in  the  present  instance,  that  the  policy  *of  course  never      fbesch. 
attached  at  all.     It  certainly  was  in  the  contemplation  of  the      [  *H2  ] 
parties  that  the  risk  meant  to  be  insured  might  have  ceased 
before  the  17th  of  September,  1800,  and  a  return  of  premium  is 
provided  in  that  event :  but  I  do  not  think  that  the  construction 
of  the  rest  of  the  policy  is  so  materially  affected  by  this  stipula^ 
tion  as  to  require  any  particular  observations  upon  it.     Upon  the 
whole,  we  are  of  opinion  that  this  rule,  which  calls  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered,  must  be  made  absolute. 

Rule  absolute. 


LEGH  V.   HEWITT.  isos. 

(4  East,  154—162.)  Jum2S. 

In  an  action  against  a  tencmt  upon  promises  that  he  would  occupy  the  r  1 54  i 
farm  in  a  good  and  Husbandlike  manner  according  to  the  custom  of  the 
country,  an  allegation  that  he  had  treated  the  estate  contrary  to  good 
husbandry  and  the  custom  of  the  country,  is  proved  by  shewing  that  he 
had  treated  it  contrary  to  the  prevalent  course  of  good  husbandry  in 
that  neighbourhood,  as  by  tilling  half  his  farm  at  once,  when  no  other 
farmer  there  tilled  more  than  a  third;  though  many  tilled  only  a  fourth. 
And  it  is  not  sufficient  to  shew  any  specific  definite  custom  or  usage  in 
respect  to  the  quantity  tilled. 

The  plaintiff  declared  in  assumpsit,  for  that  whereas  on  the 
'2nd  of  February,  1801,  the  defendant  was  tenant  to  him  of  a 
-certain  farm  at  Lymm  and  High  Legh  in  the  county  of  Chester, 
-containing  55  Cheshire  acres,  in  consideration  thereof  he  promised 
that  during  his  tenancy  of  the  premises  he  would  use  and  occupy 
the  same  in  a  good  and  husbandlike  manner,  according  to  the 
•custom  of  the  country  where  the  said  premises  lie :  and  then 
^assigned  breaches,  1st,  that  during  such  tenancy  the  defendant 
wrongfully,  &c.  and  contrary  to  good  husbandry  and  the  custom 
of  the  said  country  ploughed  up  and  converted  into  tUlage  divers, 
to  wit,  five  Cheshire  acres  of  grass  land,  parcel  of  the  said 
*premises,  which  according  to  good  husbandry  and  the  custom  [  ♦155  ] 
of  the  said  country  ought  not  to  have  been  ploughed  up,  &c. ; 
and  the  defendant  afterwards  took  divers  and  excessive  crops  of 
grain  therefrom.    2nd,  That  whereas  according  to  good  husbandry 
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LsoH  and  the  custom  of  the  country  the  defendant  as  tenant  ought  not 
Hbwitt.  to  have  had  at  any  one  time  more  than  a  certain  part,  to  wit, 
one-third  of  the  said  premises  in  tillage,  yet  he  wrongfully,  &c. 
kept  in  tillage  a  larger  part,  to  wit,  one-half  at  the  same  time, 
contrary  to  good  husbandry  and  the  custom  of  the  coimtry,  and 
took  excessive  crops  of  grain  therefrom.  A  8rd  breach  was  for 
having  more  at  one  time  than  a  third  part  of  the  arable  part  of 
the  premises  sown  with  wheat,  contrary  to  good  husbandry  and 
the  custom  of  the  country  :  by  reason  of  which  misconduct  and 
breaches  of  contract  the  estate  was  impoverished,  &c.  to  the 
plaintiff's  damage  of  5002.  The  promises  were  laid  in  the  same 
manner  in  the  second  count,  and  the  breaches  alleged  generallyr 
The  third  count  laid  the  promises  to  be,  that  the  defendant  would 
use  and  occupy  the  premises  in  a  tenantlike  manner,  and  would 
not,  during  his  tenancy,  or  in  the  year  when  the  same  should 
determine,  take  from  the  premises  any  greater  crops  of  com  than 
by  the  custom  of  the  said  country  should  and  ought  to  be  by  him 
taken.  There  were  also  the  common  money  counts  added. 
Plea,  Non  assumpsit.  At  the  trial  at  the  last  Chester  assizes, 
before  the  Chief  Justice,  the  plaintiff's  counsel  put  his  case  on 
the  implied  assumpsit,  founded  on  the  course  of  good  husbandry 
as  known  and  practised  in  that  part  of  the  country  ;  and  many 
witnesses  were  called,  who  established  that  by  the  practice  of 
good  husbandmen  in  the  neighbourhood  not  more  than  one-third 
of  a  farm,  in  a  cold  soil  like  this,  was  ever  kept  in  tillage  at  the 
[  *156  ]  same  time ;  and  in  most  *other  instances,  where  the  soil  wa& 
warm,  not  above  a  fourth  ;  and  that  not  more  than  one-third  of 
what  was  in  tillage  ought  to  be  laid  down  in  wheat.  Whereas 
the  defendant,  who  had  quitted  the  farm  in  May,  1802,  was 
proved  in  1801  to  have  had  half  of  it  (viz.  something  more  than 
27  acres)  in  tillage  in  that  year,  of  which  11  acres  were  sown 
with  wheat.  It  appeared,  however,  that  this  practice  was 
governed  by  covenants  in  the  leases  of  the  respective  tenants 
whose  mode  of  cultivation  was  spoken  of ; .  and  the  witnesses 
could  not  speak  to  any  custom  of  the  country  independent  of  the 
obligation  of  covenants :  but  they  all  agreed  that  a  practice  like 
that  of  the  defendant  was  contrary  to  the  course  of  good  hus- 
bandry, and  exceedingly  prejudicial  to  an  estate;  and  that  in 
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fact  the  plaintiff's  farm  had  been  materially  deteriorated  under  Lmh 
the  defendant's  management.  It  was  further  proved  that  the  hxwitt. 
defendant,  in  a  conversation  with  the  incoming  tenant,  had 
admitted  that  he  shoold  not  have  ploughed  np  the  grass  field 
mentioned  in  the  first  count  if  he  had  staid  in  the  farm,  without 
marling  it,  which  would  have  cost  him  502.  But  there  was  no 
evidence  appUcable  to  the  third  count,  to  shew  that  the  defendant 
had  taken  off  a  greater  proportion  of  the  com  that  was  sown 
than  he  was  entitled  to  as  an  offgoing  tenant.  After  the  plain- 
tiff's evidence  was  closed,  it  was  objected  by  the  defendant's 
counsel,  that  the  plaintiff  ought  to  be  nonsuited,  as  there  was 
no  evidence  of  any  such  custom  of  the  country  as  was  alleged  in 
the  declaration ;  but  the  Court  was  of  opinion  that  the  evidence, 
though  sUght,  ought  to  go  to  the  jury.  When  the  plaintiff's 
counsel  contended  that  it  was  not  necessary  for  him  to  prove  any 
custom,  but  that  it  was  sufficient  for  him  to  shew  that  the 
defendant  had  not  managed  his  farm  in  a  husbandlike  manner. 
The  *Court,  however,  thought  that,  as  the  declaration  was  [•157] 
framed,  the  plaintiff  had  founded  his  action  upon  what  he  called 
the  custom  of  the  country,  and  that  it  was  necessary  for  him  to 
prove  it.  The  jury,  hearing  this  opinion  delivered,  after  the 
defendant's  counsel  had  urged  to  them  that  there  was  no  evidence 
of  such  a  custom,  being  satisfied  on  that  head,  found  a  verdict 
for  the  defendant,  without  waiting  to  have  the  evidence  summed 
up,  or  receiving  the  direction  of  the  Court  in  point  of  law  upon 
the  effect  of  it.  And  therefore  the  Chief  Justice,  in  his  report  of 
the  trial  to  this  Court,  (upon  a  rule  nisi  obtained  for  setting  aside 
the  verdict  and  having  a  new  trial,)  considering  that  the  jury 
were  influenced  by  the  opinion  which  had  been  thrown  out  by 
the  Court  in  the  course  of  the  trial,  in  answer  to  what  was  con- 
tended for  by  the  plaintiff's  counsel,  concluded  with  stating  that, 
if  it  were  not  necessary  for  the  plaintiff  to  prove  any  custom,  he 
thought  there  ought  to  be  a  new  trial. 

Manley  and  Wigley  shewed  cause  against  the  rule  : 

The  allegation  that  the  defendant  undertook  to  manage  the 
farm  according  to  the  custom  of  the  country,  which  is  in  the  two 
first  counts,  to  which  only  the  evidence  of  mismanagement 
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Leoh  applied,  is  a  material  allegation,  and  essentially  different  from  a 
Hewitt,  simple  allegation  that  the  farm  was  managed  contrary  to  good 
husbandry  :  for  upon  such  a  declaration,  if  an  established  course 
of  husbandry  in  that  part  of  the  country  had  been  proved  from 
which  the  defendant  had  departed,  it  would  have  been  no  defence 
for  him  to  have  shewn  that  he  had.  conducted  the  farm  upon  good 
principles  of  husbandry  used  and  approved  in  other  places.  The 
[  •iss  ]  custom  as  laid  is  part  of  the  specific  contract,  for  *the  breach  of 
which  the  action  is  brought,  and  was  therefore  necessary  to  be 
proved.  And  in  Powley  v.  Walker,^  which  was  the  first  case  of 
this  kind  reported,  it  is  even  said  that  the  law  will  infer  such  a 
promise  from  the  bare  relation  of  landlord  and  tenant :  much 
more  therefore  is  it  material  where  it  is  expressly  stipulated  in 
the  terms  of  the  letting.  Here  the  jury  were  satisfied  that  there 
was  no  such  custom,  and  consequently  there  could  be  no  breach 
of  it. 

Gibbs,  Topping y  and  J.  ClarkCy  contra  : 

It  was  not  necessary  in  this  form  of  declaring  to  prove  that 
an}^  known  certain  custom  or  course  of  husbandry  existed  in  that 
part  of  the  country :  in  strictness  there  could  be  no  legal  custom 
as  applicable  to  such  a  subject :  but  taking  the  allegation  in  its 
popular  and  lax  sense,  and  according  to  the  general  understand- 
ing of  mankind  on  the  subject,  it  was  sufficient  to  prove  that  the 
defendant's  treatment  of  the  farm  was  against  the  known  good 
rules  and  prevalent  course  of  husbandry  as  generally  practised  in 
that  country,  with  all  its  modifications  and  variations.  It  was 
enough  to  shew,  that  though  some  farmers  might  put  a  fourth 
and  some  a  third  of  their  lands  in  tillage  every  year,  yet  none 
put  so  much  as  half,  which  the  defendant  had  done.  The 
promise  of  cultivating  the  farm  according  to  the  custom  of  the 
country  is  laid  with  reference  to  and  explanatory  of  the  promise 
to  use  and  occupy  it  in  a  good  and  husbandlike  manner ;  that  is, 
*'  one  entire  term,  to  occupy,  &c.  in  a  good  and  husbandlike 
manner  according  to  the  custom,''  &c. :  and  it  is  not  laid  as  two 
distinct  allegations  to  occupy  in  ''a  husbandlike  manner  and 
according  to  the  custom,"  &c. 

t  2  E.  R.  619  (5  T.  B.  373). 


VOL.  \u.]  1803.     K.  B.     4  EAST,  159— IGO.  549 

Lord  Ellbnborouoh,  Ch.  J.  :  Lbgh 

The  jury  have  found  a  verdict  for  the  defendant  under  an  Hewitt. 
impression  that  the  words  in  the  declaration,  "  according  to  the  t  '*  J 
custom  of  the  country,"  required  a  more  strict  and  specific  proof 
in  respect  of  the  relative  quantity  of  land  allowed  to  be  annually 
in  tillage  than  I  think  they  demanded.  The  words  are,  that  the 
defendant  promised  to  ''  use  and  occupy  the  premises  in  a  good 
and  husbandlike  manner  according  to  the  custom  of  the  country 
where  the  said  premises  lie."  By  which  I  understand  the  parties 
to  have  meant  no  more  than  this,  that  the  tenant  should  conform 
to  the  prevalent  usage  of  the  country  where  the  lands  lie.  From 
the  subject-matter  of  the  contract  it  is  evident  that  the  word 
custom,  as  here  used,  cannot  mean  a  custom  in  the  strict  legal 
signification  of  the  word ;  for  that  must  be  taken  with  reference 
to  some  defined  limit  or  space  which  is  essential  to  every  custom 
properly  so  called.  But  no  particular  place  is  here  assigned  to 
it ;  nor  is  it  capable  here  of  being  so  applied.  What  shall  be 
considered  in  farming  as  a  good  and  husbandlike  manner  must 
vary  exceedingly  according  to  soil,  climate,  and  situation.!  And 
therefore  the  custom  of  the  country  with  reference  to  good 
husbandry  must  be  applied  to  the  approved  habits  of  husbandry 
in  the  neighbourhood  under  circumstances  of  the  like  nature 
That  is  the  fair  and  natural  meaning  of  the  words  of  the  contract 
as  laid.  And  perhaps  a  contract  to  occupy  an  estate  in  a  good 
and  husbandlike  manner  simply  would  have  imposed  the  same 
duty  on  a  tenant;  because  the  same  sort  of  evidence,  drawn 
from  the  approved  practice  of  that  part  of  the  country,  would 
have  been  brought  forward  to  shew  what  was  good  husbandry. 
It  would  not  indeed  have  been  conclusive  against  a  tenant  under 
such  a  form  of  declaring,  to  shew  that  he  had  not  managed  the 
estate  according  *to  the  custom  of  the  country,  without  the  [*160] 
addition  of  these  words,  but  still  they  must  be  understood  in  the 
manner  I  have  before  mentioned.  But  evidence  that  an  estate 
had  been  managed  according  to  the  custom  of  the  country  would 
be  always  a  medium  of  proof  that  it  had  been  treated  in  a  good 
and  husbandlike  manner.    Now  here  there  was  no  evidence  of 

t  This  is  quoted  by  Lord  Black-      9  App.  Ca.  815,  824,  62  L.  T.  147.— 
bum  in  Wegtropp  v.  ElUgott  (1884)      E.  C. 
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Lboh  any  custom  of  the  country  to  allow  so  much  as  half  the  farm  to 
Hewitt.  ^  ^  tillage  at  once ;  for  in  no  instance  was  there  more  than  a 
third.  Here  therefore  there  was  clear  evidence  of  mismanage- 
ment, contrary  to  the  custom  of  the  country  in  good  husbandry  ; 
and  the  verdict  being  founded  in  misapprehension  there  must  be 
a  new  trial. 

Grose,  J. : 

This  is  a  promise  to  occupy  the  land  conformably  to  the 
prevalent  good  management  of  it  in  that  part  of  the  country. 
Without  a  lease,  no  landlord  would  let  his  estate  upon  any  other 
terms.  Then  the  question  is.  Whether  the  defendant  did  manage 
the  farm  in  such  a  manner?  And  that  is  negatived  most 
explicitly  by  the  evidence.  Some  farmers  put  a  fourth,  some  as 
much  as  a  third  of  their  land  in  tillage  at  a  time :  but  nobody 
did  or  can  entertain  a  doubt  but  that  ploughing  half  the  estate  in 
one  year  was  bad  management.  The  jury  were  misled  by  what 
was  said  in  the  course  of  the  trial,  that  the  custom  of  the  country 
as  alleged  in  the  declaration  must  be  shewn  to  be  founded  on  a 
precise  usage  obtaining  throughout  that  part  of  the  country :  for 
upon  the  merits  of  the  case  nothing  can  be  more  dishonest  than 
the  defendant's  conduct  appears  to  have  been ;  and  there  is  no 
doubt  what  the  verdict  would  have  been  had  not  the  jury  con- 
ceived themselves  bound  by  the  opinion  delivered  on  the  form  of 
the  declaration. 

[  161  ]       Lawrbncb,  J. : 

From  what  has  passed  upon  the  discussion  of  the  case  here,  it 
is  evident  that  the  necessity  of  proving  a  precise  custom  of  the 
country  in  respect  to  the  course  of  husbandry  was  insisted  upon 
before  the  jury,  and  made  part  of  the  case  for  their  consideration 
at  the  trial ;  for  even  now  it  has  been  pressed  in  argument,  that 
in  order  to  maintain  the  declaration  it  was  incumbent  on  the 
plaintiff  to  prove  a  definite  known  custom  or  course  of  husbandry 
in  that  country,  and  that  the  estate  was  not  treated  by  the 
defendant  according  to  that  known  custom :  but  that  was  not 
necessary:  it  was  suflScient  to  shew  what  was  the  prevalent 
course  of  good  management  there,  which  was  the  course  of 
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management  according  to  good  hasbandry  which  the  defendant       Leoh 
undertook  to  observe ;  and  by  proving  that  the  estate  was  not  so     heWitt. 
managed,  the  plaintiff  made  out  what  he  undertook  to  do, 
namely,  that  the  estate  was  treated  in  a  manner  ''  contrary  to 
good  husbandry  and  the  custom  of  the  country." 

Le  Blanc,  J. : 

The  jury  went  on  the  ground  that  the  words  ''  custom  of  the 

country  "  were  to  be  taken  in  a  precise  sense,  as  denoting  a 

certain  known  uniform  course  of  husbandry  there  established ; 

but  I  think  the  words  of  the  declaration  altogether  mean  no  more 

than  if  the  promise  had  been  laid  to  be  simply  to  manage  the 

farm  in  a  good  and  husbandlike  manner,  which  must  always  be 

taken  with  reference  to  the  usage  and  mode  of  cultivation  in  that 

part  of  the  country  where  the  lands  lie.    For  instance,  it  would 

be  no  breach  of  such  a  contract  in  Devonshire  to  shew  that  the 

farm  had  not  been  managed  according  to  the  course  of  good 

husbandry  as  used  in  Norfolk.     This  however  was  a  case  put  out 

of  all  doubt;   for  here  it  was  proved  that  no  custom  of  the 

country  authorized  *the  manner  in  which  the  defendant  had      [  *l((2  ] 

treated  this  estate:   and  that  was  sufficient  to  make  out  the 

Allegation  that  he  had  managed  it  contrary  to  good  husbandry 

And  the  custom  of  the  country. 

Rule  absolute. 


THE    KING  V.  BRISAC  and  SCOTT.  isos. 

(4  East,  164—172.)  Jund29. 

An  infonnatioii  at  common  law  for  a  conspiracy  between  the  captain  r  ^^^  -i 
and  purser  of  a  man-of-war  for  planning  and  fabricating  false  Touchers 
to  cheat  the  Crown  (which  planning  and  fabrication  were  done  upon  the 
high  seas),  is  well  triable  in  Middlesex,  upon  proof  there  of  the  receipt 
by  the  commissioners  of  the  navy  of  the  false  youchors  transmitted 
thither  by  one  of  the  conspirators  through  the  medium  of  the  post,  and 
the  application  there  by  a  third  person,  a  holder  of  one  of  such  vouchers 
(a  bill  of  exchange)  for  payment,  which  he  there  received. 

The  defendant  Captain  Brisac  was  brought  up  on  a  former  day 
of  the  Term  to  receive  judgment,  after  verdict,  upon  an  infor- 
mation filed  against  him  and  the  other  defendant  Scott ;  the  first 
count  of  which  stated  in  substance,  that  the  defendant  Brisac  was 
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The  Kino     captain,  and  the  defendant  Scott  purser  of  his  Majesty's  Bhii> 

Bbisac  and    ^^^^'  *^®^  ^*  ^®*'  *^^  lyii^g  i^  Brassa  Sound.    That  it  was  the 
Scott.       (juty  of  Scott  as  purser  to  procure  provisions  for  the  supply  of 
the  ship's  company,  and  to  draw  bills  of  exchange  on   the 
commissioners  of  the  navy  for  payment:   also  to  procure  true 
receipts  from  the  persons  of  whom  he  bought  such  provisions, 
witnessed  by  two  of  the  commission  or  warrant  officers  of  the 
ship,  to  express  the  quantity  and  prices  of  such  provisions :  also 
to  procure  true  certificates  from  two  of  the  principal  merchants 
and  inhabitants  of  the  place  where  such  provisions  had  been 
bought,  that  the  prices  charged  in  such  account  were  only  the 
then  current  prices  of  such  articles  at  that  place :  also  to  procure 
true  certificates  from  the  commander,  master,  and  boatswain  of 
the  ship,  specifying  the  several  species  and  quantities  of  such 
provisions,  and  that  the  same  had  been  actually  received  on 
board  at  the  times  therein  mentioned :  and  also  to  procure  true 
certificates  from  the  captain  that  such  bills  of  exchange  were 
drawn  by  his  order  and  for  the  purpose  of  paying  for  such 
provisions,  and  to  send   the  same  to  the  commissioners  for 
victualling  the  navy  for  vouchers,  &c.     That  the  defendant 
Brisac  as  captain  was  in  a  place  of  great  trust,  and  that  it  was 
[  •i^s  ]      his  duty  as  such  *to  sign  true  certificates  to  the  commissioners 
that  the  bills  drawn  by  Scott  on  them  were  drawn  by  his  order, 
and  in  payment  for  the  provisions  therein  mentioned  :  and  also 
certificates   specifying  the   several    species  and    quantities  of 
provisions,  &c.  and  that  the  same  had  been  actually  received  on 
board  the  ship  at  the  times  therein  mentioned.     That  both 
defendants  not  regarding    their  duties,  but  fraudulently  and 
deceitfully  contriving  and  intending  to  cause  it  to  be  believed 
that  the  defendant  Scott,  as  such  purser,  had  bought  of  one 
J.  Ross  a  much  larger  quantity  of  fresh  beef,  &c.  at  higher  prices 
than  he  actually  had,  for  the  use  of  the  ship,  in  order  thereby  to 
defraud  the  King,  with  force  and  arms,  on  the  17th  of  October,. 
1800,  at  Brassa  Sound  (ss.  at  Westminster)  did  conspire,  &c. 
together,  to  charge  his  Majesty  with  the  payment  of  more  money 
than  was  really  due  or  payable  for  any  provisions,  &c.  in  fact 
procured  for  the  use  of  the  ship's  company.    That  the  defendant 
Scott  in  pursuance  of  such  conspiracy  then  falsely  and  fraudu- 
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lently  signed  a  paper  writing  purporting  to  be  a  bill  of  exchange  The  Kiko 
upon  the  commissioners,  &c.  without  inserting  therein  any  bbisac  and 
particular  sum  of  money,  but  leaving  a  blank  to  be  afterwards  Scott. 
filled  up  by  the  insertion  of  any  sum  of  money  therein,  and  which 
was  made  payable  to  the  said  J.  Boss  or  order  as  for  fresh  beef, 
&c.  supplied  for  his  Majesty's  ship  the  Iris.  That  the  defendant 
Brisac  in  pursuance  of  the  conspiracy,  before  any  sum  of  money 
was  inserted  in  the  said  bill  of  exchange,  falsely  and  fraudulently 
signed  a  certificate  at  the  foot  of  the  said  bill  that  it  was  drawn 
by  his  order,  and  for  the  purposes  therein  mentioned  :  that  both 
the  defendants,  before  any  quantity  of  provisions  had  been 
bought  by  Scott  as  such  purser  at  any  price  whatever,  &c.  at 
Lerwick  in  Shetland,  falsely,  &c.  procured  the  said  J.  Boss,  B. 
L.  the  master,  and  *I.  C.  boatswain,  being  warrant-officers  of  the  [  *16C  ] 
said  ship,  to  sign  a  certain  other  paper  purporting  to  be  a  receipt 
from  Boss,  witnessed  by  B.  L.  and  I.  C,  for  a  set  of  bills  of 
exchange  on  the  commissioners  for  victualling  the  navy  in  favour 
of  Boss,  without  specifying  any  sum  of  money,  but  leaving  a 
blank  to  be  afterwards  filled  up,  and  which  was  mentioned  to  be 
for  certain  provisions  thereby  supposed  to  have  been  therein- 
above  written,  and  to  have  been  delivered  on  board  the  said  ship 
at  certain  prices,  &c.  That  both  the  defendants,  before  any 
account  of  any  quantity  of  provisions  had  been  thereon  written, 
procured  N.  S.  and  J.  M.  to  sign  a  certificate  at  the  foot  of  the 
said  last-mentioned  paper  writing,  purporting  to  be  a  certificate 
in  the  names  of  them  therein  described  to  be  two  of  the  principal 
merchants  and  inhabitants  of  Lerwick,  expressing  that  the  prices 
charged  in  a  certain  account  thereby  supposed  to  have  been 
above  written,  were  only  the  then  current  prices  of  those  articles 
at  that  place.  That  the  defendants,  before  any  account  of  any 
quantity  of  provisions  bought  by  the  defendant  Scott  of  the  said 
J.  Boss  had  been  thereon  written,  falsely,  &c.  did  cause  B.  L. 
and  I.  C,  being  master  and  boatswain,  to  sign,  and  both  the 
defendants  as  captain  and  purser  did  also  sign  a  certain  other 
certificate  to  the  conunissioners  of  the  navy,  expressing  that  the 
several  species  and  quantities  of  provisions  therein  mentioned 
were  actually  received  on  board  his  Majesty's  ship  Iris  in  kind 
between  the  20th  of  September  and  7th  of  October,  1800.    That 
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The  King    the  defendants  afterwards  caused  to  be  inserted  in  the  blank  so 

Bbisac  and  ^^^^  ^  ^^^  ^^^^  ^^^^  ^^  exchange  the  sum  of  5582.  6ir.  4d.y  whereby 
8C0TT.  ^j^e  bill  of  exchange  was  made  to  purport  to  be  a  bill  of  exchange 
drawn  by  Scott  upon  the  commissioners,  &c.  for  5582.  6«.  4d., 
[  *i07  ]  payable  to  Boss,  &c. ;  and  whereby  the  certificate  so  signed  *by 
the  defendant  Brisac  at  the  foot  of  it  was  made  to  purport  that 
the  bill  was  drawn  by  his  order  and  for  the  purpose  therein 
mentioned.  That  the  defendants  wrote  upon  such  part  of  the 
paper  writing  as  purported  to  be  a  receipt  from  Boss,  and 
witnessed  by  B.  L.  and  I.  C.  a  false  and  fraudulent  account 
(which  was  set  out)  amounting  to  558Z.  68. 4d.  for  fresh  beef,  &c. 
That  the  defendants  caused  to  be  written  in  the  blank  left  in  the 
receipt  so  signed  by  Boss,  and  witnessed  by  B.  L.  and  I.  C,  5582. 
6s.  id.,  whereby  it  purported  to  be  a  receipt  from  Boss,  witnessed, 
&c.  to  the  defendant  Scott  as  purser,  for  a  set  of  bills  of  exchange 
upon  the  commissioners  for  victualling  the  navy  for  558Z.  68.  4d. 
for  provisions  delivered  on  board  the  said  ship,  and  whereby  the 
said  certificate  so  signed  by  N.  S.  and  J.  M.  was  made  to  purport 
to  be  a  certificate  as  from  two  of  the  principal  merchants  and 
inhabitants  of  Lerwick,  that  the  prices  charged  in  the  account 
therein  mentioned  were  only  the  then  current  prices  at  that  place. 
That  the  defendants  caused  to  be  inserted  in  the  certificate  signed 
by  defendant  Brisac,  B.  L.,  defendant  Scott,  and  I.  C,  a 
false  and  fraudulent  account  of  meat,  whereby  it  was  made  to 
purport  to  be  a  certificate  from  the  defendant  Brisac,  B.  L.,  the 
defendant  Scott,  and  I.  C,  (as  such  captain,  &c.)  that  the 
provisions  so  inserted  had  been  actually  received  on  board  the 
said  ship  between  the  20th  of  September  and  7th  of  October, 
1800,  with  intent  to  send  the  same  to  the  commissioners  as  and 
for  just  and  true  vouchers  that  the  defendant  Scott  had  procured 
such  provisions  at  the  prices  charged,  and  that  the  same  had 
been  actually  received  on  board,  and  that  the  bill  was  drawn  for 
the  amount  thereof ;  whereas  in  fact  the  defendant  Scott  had  not 
as  such  pm*ser  bought,  between  the  20th  September  and  7th 
of  October  of  Boss,  the  provisions  in  said  bill  of  exchange, 
[  *168  ]  ^account  received,  and  certificate  mentioned,  nor  any  provisions 
to  the  value  in  the  bill  mentioned,  &c.  (and  so  negativing  the 
truth  of  the  other  facts  meant  to  be  established  by  the  vouchers). 
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That  in  farther  pursuance  of  the  conspiracy,  they  caused  the  said 
bill  of  exchange,  &c.  to  be  sent  to  the  commissioners  for  victual- 
ling the  navy,  and  published  as  true  vouchers,  to  wit,  at  West- 
minster, &c. 

There  were  various  other  counts  charging  in  substance  the 
same  transaction,  or  different  parts  of  it.  The  11th  count 
charged  that  the  defendants  conspired  as  before,  and  that  in 
pursuance  of  the  said  conspiracy  they  did  knowingly,  falsely,  and 
fraudulently  send  and  deliver,  and  cause  to  be  sent  and  delivered 
to  the  commissioners  for  victualling,  a  certain  other  false  and 
fraudulent  bill  of  exchange,  with  a  certain  other  false  and 
fraudulent  certificate  thereunder  written,  and  also  a  certain  other 
false  and  fraudulent  account  and  receipt,  together  with  a  certain 
other  false  and  fraudulent  certificate  thereupon  indorsed,  &c. 
(setting  out  the  purport  of  the  several  instruments,  viz.  the  bill 
of  exchange  drawn  on  the  commissioners  by  Scott  in  favour  of  J. 
Boss,  and  certified  by  Brisac,  for  558Z.  6^.  4d.  as  for  so  much 
victuals,  &c.  supplied  for  the  /m  ;  and  the  account  made  out  by 
J.  Boss  to  that  amount,  with  his  receipt,  and  the  certificate  of 
two  persons  as  merchants  and  inhabitants  of  Lerwick,  certifying 
the  prices  charged  to  be  the  current  prices  at  the  time  for  the 
Articles ; )  and  did  then  and  there  utter  and  publish  the  same  as 
and  for  just  and  true  vouchers,  &c.  with  intent  to  defraud  the 
King :  whereas  Scott  had  not  bought,  &c.  (negativing  the  truth 
of  the  facts  vouched  by  those  papers). 

At  the  trial  before  Lawrence,  J.  at  Westminster,  the  substance 
of  the  facts,  as  stated  in  the  first  and  eleventh  counts,  were 
proved.  But  all  the  acts  in  which  either  of  *the  defendants 
immediately  took  a  part  were  done  by  them  either  on  the  high 
Beas  at  Brassa  Sound,  or  at  Lerwick  in  the  Isle  of  Shetland. 
The  only  acts  proved  to  be  done  in  Middlesex  were  those  which 
were  done  by  them  mediately,  through  the  intervention  of 
innocent  persons,  namely,  the  delivery  of  the  vouchers  (trans- 
mitted through  their  hands  by  the  defendants)  to  the  com- 
missioners of  the  victualling,  and  the  application  for  and  receipt 
of  payment  there  by  the  holder  of  one  of  the  bills  of  exchange 
mentioned  in  the  information.  Whereupon  when  the  defendant 
Captain  Brisac  (who  alone  was  forthcoming  after  conviction,  the 
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The  King    other  defendant  having  absconded  since  the  trial)  was  brought 

BBI8AC  and   ^P  ^^^  judgment,  it  was  objected  by 
Scott. 

Best,  Serjt.  and  Marryat,  that  the  whole  of  the  conspiracy, 

which  was  the  gist  of  the  offence  charged  in  the  information,  was 

committed  upon  the  high  seas,  and  therefore  imder  the  express 

provisions  of  the  statutes  28  Hen.  VIII.  c.  15,  and  39  Geo.  III. 

c.  37,  the  offence  was  triable  under  the  Admiralty  commission 

thereby  directed.     That  it  made  no  difference  that  the  ultimate 

object  and  completion  of  the  conspiracy  was  to  operate  on  shore, 

as  all  the  acts  of  the  defendants  themselves  which  constituted  the 

offence  of  conspiracy  were  committed  out  of  the  jurisdiction  of 

the  conmion  law. 

Erskine,  GarroWy  Jervis,  and  Peakcy  for  the  Crown,  resisted 
the  objection ;  because  a  conspiracy  was  an  offence  not  merely 
resting  in  the  mind,  but  shewn  by  overt  acts  done  to  carry  it 
into  execution :  and  here  the  information  stated,  that  in  further 
pursuance  of  the  conspiracy  the  defendants  caused  the  false 
vouchers  to  be  sent  to  the  commissioners  for  victualling  the  navy, 
[  •170  ]  and  did  deliver  the  same  *to  them,  &c.  and  did  utter  and  publish 
the  same  as  true :  all  which  were  proved  to  have  happened  in 
the  county  of  Middlesex.  For  the  letter  conveying  the  bill  of 
exchange,  which  had  been  put  into  the  post  at  Lerwick  by  one 
of  the  conspirators  to  be  delivered  in  Middlesex,  and  which  was 
accordingly  there  delivered,  was  an  act  done  there  in  furtherance 
of  the  conspiracy,  for  which  both  the  conspirators  were  answer- 
able as  much  as  if  it  had  been  delivered  there  by  their  own  hands : 
and  so  the  act  of  receiving  the  money  upon  it  afterwards  at 
Somerset  House  by  the  holder  is  also  imputable  to  those  by  whose 
procurance  it  was  thus  done. 

The  Court  then  said  they  would  take  the  objection  into  con- 
sideration ;  and  remanded  the  defendant,  to  be  bought  up  again 
Dn  this  day ;  when 

Grose,  J.,  in  passing  8entence,'delivered  the  opinion  of  the  Goort 
upon  the  objection : 

As  to  the  objection  which  has  been  suggested  by  the  defendants' 
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counsel  (and  of  which  he  would  have  had  the  full  benefit  allowed 
him,  if  it  were  available  in  law,  although  the  time  for  a  new  trial 
be  long  since  elapsed) ;  we  are  of  opinion,  that  it  is  not  sufficient 
to  prevent  our  giving  the  judgment  of  the  Court.  It  is  objected 
that  the  misdemeanor  charged  on  this  indictment  was  committed 
on  the  high  seas,  and  as  that  offence  is,  by  virtue  of  the  stat.  89 
G.  III.,  now  made  triable  under  the  King's  commission,  to  be 
granted  by  the  virtue  of  the  stat.  28  H.  YIII.  c.  15,  that  it 
cannot  properly  be  tried  within  the  body  of  any  county  in  England. 
As  to  which,  it  may  be  in  the  first  place  observed,  that  that 
statute  makes  no  difference  in  this  case ;  it  does  not  take  away 
any  jurisdiction  as  to  the  trial  of  any  offences  *  which  might  have 
before  been  tried  in  the  courts  of  common  law,  because  a  place  and 
forum  of  trial  is  assigned  for  offences  committed  at  sea,  which  did 
not,  as  to  them,  exist  before.  If  it  were  necessary  on  this  occasion 
to  consider  how  far  every  count  in  this  information  has  been 
established  by  the  evidence  adduced,  so  as  to  bring  every  one  of 
them  within  the  jurisdiction  of  this  Court,  it  would  be  to  be 
recollected  that  tconspiracy  is  a  matter  of  inference,  deduced 
from  certain  criminal  acts  of  the  parties  accused,  done  in  pursu- 
ance of  an  apparent  criminal  purpose  in  common  between  them,! 
and  which  hardly  ever  are  confined  to  one  place ;  and  that  from 
analogy,  there  seems  no  reason  why  the  crime  of  conspiracy, 
amounting  only  to  a  misdemeanor,  may  not  be  tried  wherever 
one  distinct  overt  act  of  conspiracy  is  in  fact  committed,  as  well 
as  the  crime  of  high  treason  in  compassing  and  imagining  the 
king's  death,  or  in  conspiring  to  levy  war.  In  Th^  King  v.  Bowes 
and  others  I  the  trial  proceeded  upon  this  principle ;  where  no 
proof  of  actual  conspiracy  embracing  all  the  several  conspirators 
was  attempted  to  be  given  in  Middlesex,  where  the  trial  took 
place,  and  where  the  individual  actings  of  some  of  the  conspira- 
tors were  wholly  confined  to  other  counties  than  Middlesex :  but 
still  the  conspiracy  as  against  all  having  been  proved  from  the 
community  of  criminal  purpose,  and  by  their  joint  co-operation  in 
forwarding  the  objects  of  it,  in  different  places  and  counties,  the 

t  Quoted  in  opinion  of  the  Judges  ^  The  defendants  received  sen- 
reported  in  Mukahy  y.  The  Queen  tence  in  this  Court  in  Trinity  Term, 
(1868)  L.  E.  3  H.  L.  306, 317.— R  C.      1787. 
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The  King 

Ubtbac  and 

Scott. 


[  •172  ] 


locality  required  for  the  purpose  of  trial  was  holden  to  be  satisfied 
by  overt  acts  done  by  some  of  them  in  prosecution  of  the  con- 
spiracy in  the  county  where  the  trial  was  had.  But  upon  this 
occasion  it  is  not  necessary  to  go  at  large  into  this  point ;  for  the 
eleventh  and  other  counts  in  this  information  charge  that  *the 
defendants  fraudulently  sent  and  delivered  to  the  conunissioners 
for  victualling  the  navy  a  false  and  fraudulent  bill  of  exchange, 
and  a  false  and  fraudulent  account,  with  false  and  fraudulent 
certificates,  and  published  the  same  as  just  and  true  vouchers 
that  Scott  had  bought  the  quantities  of  provisions  therein  men- 
tioned, and  at  the  prices  therein  specified;  whereas  in  fact 
he  had  not  bought  such  quantities  of  provisions,  nor  any 
provisions  at  those  prices;  in  order  thereby  to  cheat  and 
defraud  the  King,  in  pursuance  of  a  conspiracy  between  them 
to  charge  the  King  with  more  money  than  was  due  for  any 
provisions  bought  or  procured  by  the  defendant  Scott.  That 
the  delivery  of  such  false  vouchers,  with  such  fraudulent  intent, 
in  pursuance  of  a  conspiracy  for  that  purpose,  is  an  offence 
in  the  place  where  the  vouchers  were  deUvered,  is  a  matter 
which  cannot  be  doubted;  though  the  conspiracy  may  have 
been  in  another  place.  And  in  the  present  case,  the  deliver- 
ing the  vouchers,  and  the  presenting  the  bill  of  exchange  to  the 
commissioners  of  the  victualling-oflBce  in  Middlesex,  were  the 
acts  of  both  the  defendants,  done  in  the  county  of  Middlesex : 
I  say  it  was  their  acts,  done  by  them  both ;  for  the  persons  who 
innocently  delivered  the  vouchers  were  mere  instruments  in 
their  hands  for  that  purpose ;  the  crime  of  presenting  these 
vouchers  was  exclusively  their  own,  as  the  crime  of  adminis- 
tering poison  through  the  medium  of  a  person  ignorant  of  its 
quality  would  be  the  crime  of  the  person  procuring  it  to  be 
administered. 

The  sentence  then  passed  on  the  defendant  was,  that  he  should 
pay  a  fine  of  300Z.,  and  find  sureties  for  his  good  behaviour,  <tc. 
and  be  imprisoned  in  the  Eing's  Bench  prison  eighteen  months, 
and  stand  once  during  that  time  in  the  pillory. 
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GEANT  V.  FAGAN.f  imx 

(4  East,  18&— 190;  S.  C.  1  Smith.  12.)  '^'"^'  ^- 

The  time  for  bail  to  render  their  principal  will  not  be  enlarged        C  ^^'^  J 
because  of  the  unwarrantable  arrest  and  detention  of  the  principal  by  a 
foreign  enemy. 

JEKYLL  moved  to  enlarge  the  time  for  the  bail  to  render  their 
principal,  upon  an  affidavit  that  the  principal,  who  was  in  France, 
and  about  to  return  to  this  country,  had  been  detained  as  a  prisoner 
of  war  under  the  late  edict  of  the  French  government,  under 
which,  contrary  to  the  former  usage  of  nations,  they  had  arrested 
all  British  subjects  who  happened  to  be  in  France  at  the  breaking 
out  of  hostilities  between  the  two  countries.  And  he  compared 
this  to  the  cases  where  the  bail  of  defendants,  sent  out  of  the 
kingdom  under  the  Alien  Act,t  had  been  relieved ;  as  also  where 
the  principals,  after  their  *arrest  and  giving  bail,  had  become  [  *ioo  J 
peers, §  or  members  of  the  House  of  Commons;  |!  in  which, and 
similar  cases,  the  bail  were  considered  to  be  under  no  imputation 
of  laches ;  it  becoming  out  of  their  power,  without  any  fault  of 
theirs,  to  comply  with  their  undertaking  to  render  the  principals. 

Lord  Ellenborough,  Gh.  J : 

In  aU  those  cases  the  render  becomes  impossible  by  the  act  or 
law  of  our  own  State,  which  excuses  the  performance  of  the 
condition ;  but  there  is  no  case  where  this  indemnity  has  been 
induced  by  the  act  of  a  foreign  power.  And  as  to  the  incapacity 
of  the  bail  to  render  their  principal,  arising  without  any  default 

t  Although  questions  relating  to  !(  33  Oeo.  IIT.  c.  4.    Vide  Merrick 

bail  in   civil  cases    are  practically  v.  Vaucher,  6  T.  R.  50,  and  Cdes  v. 

obsolete,  this  report  is  retained  as  a  De  Hayne,  ih,  52.    So  in  the  case  of 

sample  of  decisions  of  this  period,  transportation  of  the  principal.   Wood 

which  may  not  be  unimportant  in  v.  Mitchell^  ih,  247. 

their  bearing  on  the  general  question  §  Trinder  v.  Shirley,  Dougl.  45. 

of  excuse  grounded  on  impossibility.  ||  Langridge  v.  Flood,  H.   26  G. 

— R.  C.  ni.  1  Tidd,  152. 
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of  their  own,  the  same  excuse  might  as  truly  be  made  in  the  case 
of  the  sickness  of  the  principal,  so  as  to  make  him  incapable  of 
removal  without  endangering  his  life,  where,  nevertheless,  the 
bail  are  answerable,  f 


Per  Curiam  : 


Ride  refused. 


lfC3 
Aor,  7. 


[  1  Smith,  1  ] 
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BUNN  (Executor  of  BUNN)  v.  GUY  and  Others.^ 

(1  Smith,  1— 11 ;  S.  C.  4  East,  190—200.) 

An  agreement  to  relinquish  to  others  the  business  of  an  attorney  and 
solicitor,  and  to  permit  them  to  use  the  name  of  the  person  so  relinquiah- 
ing  business,  he  not  intermeddling  therewith,  is  valid  in  law. 

Also,  where  there  are  several  considerations  mentioned  in  a  deed, 
though  one  is  bad,  the  deed  is  good  for  the  rest,  unless  where  the  deed 
is  rendered  void  by  Act  of  Parliament. 

This  was  a  case  sent  for  the  opinion  of  this  Court  out  of  the 
High  Court  of  Chancery,  as  follows : 

Mr.  Charles  Carpenter  having,  before  and  on  the  6th  of 
December,  1797,  been  an  admitted  and  practising  attorney  and 
solicitor  of  the  several  courts  in  London,  agreed  with  Mr.  John 
Bunn,  since  deceased,  and  Mr.  John  Guy,  who  had  also  been 
previously  admitted  as  such  attorneys  and  solicitors,  and  were  at 
that  time  practising  in  those  characters,  in  consideration  of  the 
sums  of  money  and  annuity,  and  other  considerations  after- 
mentioned,  *to  relinquish  and  make  over  his  practice  and 
business  to  them,  upon  the  terms  and  conditions  specified  in  the 
articles  of  agreement  hereinafter  set  forth.  Accordingly,  on  the 
6th  day  of  December,  1797,  by  articles  of  agreement,  duly 
stamped,  sealed,  and  executed  by  the  said  Charles  Carpenter,  in 
consideration  of  the  several  sums  of  money  and  annuity  herein- 
after mentioned,  to  be  paid  and  secured  to  him,  he  agreed  that 
he  would,  on  the  25th  day  of  the  same  month  of  December, 
relinquish  and  make  over  unto  the  said  John  Bunn  and  John 

t  Wvnn  V.  Petty,  4  East,  102. 


X  This  case  is  reported  in  Smith's 
Beports,  vol.  i.,  as  well  as  in  4  East. 
Both  reports  agree  substantially. 
The  former  as  appearing  the  more 
luminous,  is  here  reproduced. 


The  case  is  referred  to  by  Lord 
Eldon  in  Candler  v.  Candler,  Jacob 
225,  231,  as  settling  the  doctrine  as 
to  which  he  could  hardly  have  recon- 
ciled himself. — E.  C. 
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Guy  all  benefit  and  advantage  of  his  business  as  an  attorney,       Bukn 
solicitor,  and  conveyancer,  so  far  as  respected  his  practice  in  the        quy. 
profession  of  the  law,  within  the  city  of  London,  and  the  distance 
of  150  miles  from  thence,  and  all  the  business  of  the  said  Charles 
Carpenter,  as  agent  for  any  attorney,  solicitor,  or  conveyancer  in 
this  kingdom.    That  he  the  said  Charles  Carpenter  would  not  after 
the  said  25th  day  of  December,  practise  as  an  attorney,  solicitor, 
or  conveyancer,  or  as  agent  for  any  attorney,  solicitor,  or  con- 
veyancer,  within    the    limits    aforesaid;    and    that  he  would 
endeavour,  by  every  means  in  his  power,  to  influence  and  induce 
as  many  of  the  clients  of  the  said  Charles  Carpenter  as  he  could 
(whose  business  he  thereby  agreed  to  give  up  and  relinquish)  to 
become  the  clients  of  the  said  John  Bunn  and  John  Guy :  that 
he  would,  by  personal  application,  writing  circular  letters,  or 
otherwise,  introduce  the  said  John  Bunn  and  John  Guy  to  the 
business  of  all  such  clients  of  the  said  Charles  Carpenter  as 
aforesaid ;  and  also  would  permit  them  to  practise  as  attorneys, 
solicitors,  conveyancers,  and  agents,  under  the  style  and  firm  of 
Carpenter,  Bunn,  &  Guy,  for  the  space  of  one  year,  and  after 
the  expiration  of  that  year  for  one  year  more,  (but  no  longer)  if 
the  said  John  Bunn  and  John  Guy  should  deem  it  essential  to 
their  interests  to  continue  so  long  to  use  the  name  of  the  said 
Charles  Carpenter  in  such  firm :  that  the  said  Charles  Carpenter 
would  not  claim  or  demand  any  share  in  the  profit  or  advantage 
to  arise  by  such  business,  except  the  advantage  to  be  derived 
from  attendance  by  the  *firm  of  Carpenter,  Bunn,  &  Guy,  on        ^  *3  j 
account  of  or  incident  to  any  actions  or  suits  which  might  be 
transacted  for  the  proprietors  of  Drury-lane  Theatre  during  the 
use  of  the  said  Charles  Carpenter's  name,  he  being  indemnified 
against  all  losses  and  risks  to  arise  therefrom ;  and  that  the  said 
John  Bunn  and  John  Guy  should  carry  on  such  business  totally 
independent  of  the  said  Charles  Carpenter  :  and,  in  consideration 
of  the  said  premises,  the  said  John  Bunn  and  John  Guy,  jointly 
and  severally  agreed  with  the  said  Charles  Carpenter  for  the 
payment  to  him,  on  the  said  25th  day  of  December,  of  the  full 
sum  of  1,000Z.,  and  for  effectually  securing  to  him  the  further 
sum  of  1,000/.  on  the  24th  day  of  June,  1800,  with  interest  half- 
yearly,  until  the  principal  should  be  paid :  and  also,  that  they 
R.B. — ^voL.  vn.  o  o 
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BuNN  would  grant  and  eflfectually  secure  unto  the  said  Charles  Car- 
Guy,  penter,  his  executors  and  assigns,  a  clear  annuity  or  yearly  sum 
of  600Z.  for  the  term  of  seven  years,  to  commence  from  the  said 
25th  day  of  December,  1797,  and  to  be  payable  half-yearly  during 
such  term :  and  that  they  the  said  John  Bunn  and  John  Guy,  so 
long  as  they  should  use  the  said  C.  Carpenter's  name  in  the 
firm,  would  indemnify  him  from  all  losses  and  risks,  and 
particularly  would  not  draw,  accept,  indorse,  or  negociate  any 
bill  or  note,  or  become  bail  or  surety  for  any  person,  and  that  if, 
contrary  to  such  agreement,  they  should  become,  or  undertake 
to  become  bail,  the  general  partnership,  fund,  and  property  of 
the  said  John  Bunn  and  John  Guy  should  be  considered  as 
primarily  liable  to  make  good  to  the  said  Charles  Carpenter  all 
losses  and  expenses  which  he  might  incur  by  reason  thereof : 
and  all  the  other  property  of  the  said  John  Bunn  and  John  Guy 
should  be  secondarily  liable  to  make  good  the  same :  and  it  was 
by  the  said  articles  declared  and  agreed,  that  if  the  said  John 
Bunn  and  John  Guy  should  make  default  for  twenty-one  days  in 
payment  of  the  sum  of  1,000Z.  so  agreed  to  be  paid  on  the  24th 
day  of  June,  1800,  or  the  interest  thereof,  or  the  said  annuity  of 
600Z.,  on  the  days  and  in  the  manner  therein  mentioned,  then, 
[♦  4  ]  and  in  any  or  either  of  those  *cases  it  should  be  lawful  for  the 
said  Charles  Carpenter,  by  giving  one  month's  previous  notice, 
again  to  resume  the  business  therein  agreed  to  be  relinquished, 
and  to  conduct  and  carry  on  the  same  for  his  own  use  and 
benefit,  exclusive  of  the  said  John  Bunn  and  John  Guy,  as  if  the 
said  agreement  had  not  been  made. 

In  pursuance  and  execution  of  the  said  articles,  the  said  John 
Bunn  and  John  Guy,  together  with  Benjamin  Bunn  and  Thomas 
Winsloe,  their  sureties,  by  bond  or  obligation,  dated  the  said  6th 
day  of  December,  1797,  became,  and  were  severally  and  jointly 
bound  to  the  said  Charles  Carpenter  in  the  penal  sum  of  10,400/., 
with  a  condition  to  be  void  on  performance  by  the  said  John 
Bunn  and  John  Guy,  their  heirs,  executors,  or  administrators,  of 
the  covenants  and  agreements  in  the  said  articles  contained ;  and 
the  same  parties,  by  another  bond  or  obligation,  dated  the  27th 
day  of  December,  1797,  became  jointly  and  severally  bound  to 
the  said  Charles  Carpenter  in  a  like  penal  sum  of  10,400?.,  with 
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A  condition  to  be  void  on  payment  to  the  said  Charles  Carpenter  Buvk 
of  the  sum  of  1,000Z.  on  the  24th  day  of  June,  1800,  with  interest,  quV. 
half-yearly,  until  paid;  and  also  for  the  payment  to  the  said 
Charles  Carpenter  of  the  further  sum  of  4,200L  by  half-yearly 
pajmients  of  304Z.  each,  being  the  half-yearly  payments  of  the 
said  annuity  of  600Z.,  in  the  said  articles  of  agreement  mentioned. 
A  large  part  of  the  money,  stipulated  by  the  said  articles  and 
bonds  to  be  paid  to  the  said  Charles  Carpenter,  remaining 
unpaid, 

The  question  referred  by  the  Lord  Chancellor  to  this  Court 
is,  whether  such  contract  or  agreement  is  good  in  law,  so  that 
the  said  Charles  Carpenter  could  recover  such  money  in  an  action 
Against  the  said  John  Bunn  and  John  Guy  ? 

This  case  was  argued  in  last  Trinity  Term  by  Martin  for  the 
plaintiff,  and  Marryat  for  the  defendants. 

Arguments  for  the  plaintiff: 

The  question  for  the  Court  is.  Whether  this  be  a  legal  debt, 
for  if  so,  it  will  take  place  of  all  other  demands  upon  the  estate. 
But  *the  contract  upon  which  it  is  founded  is  void,  for  it  being  [  ♦.»  ] 
one  entire  contract,  though  consisting  of  three  parts,  if  either 
of  them  be  bad  the  whole  is  void.  There  are  three  things  in- 
<iluded  in  this  contract,  namely,  1st,  The  relinquishment  and  sale 
of  the  business  ;  2ndly,  the  authorizing  of  the  parties  to  practise 
in  the  name  of  Carpenter  &  Co. ;  and  Srdly,  the  recommending 
them  to  Carpenter's  clients.  It  is  clear,  that  the  first,  if  it  stood 
Alone^  is  not  a  good  consideration  for  an  assumpsit.  It  is  not 
like  the  sale  of  a  trade  and  shop,  because  that  may  have  an  ideal 
value  attached  to  it  on  account  of  the  situation.  Here  the 
personal  character  of  Carpenter  is  the  only  inducement  for  the 
clients  to  employ  him ;  but  that  he  cannot  transfer,  and  there- 
fore, by  relinquishing  the  business,  he  gives  nothing  as  a  con- 
sideration for  the  promise. 

(Lord  Ellenborough,  Ch.  J. :  But  the  relinquishment  of  the 

business  raises  at  least  a  consideration  of  inconvenience  to  one 

party,  which  is  suflScient  to  create  an  assumpsit,  although  it 

produce  no  advantage  to  the  other  party.) 

o  o  2 
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Bunk  In  that  view  it  may  be  Bufficient  to  raise  an  assampsit,  yet  it 
Gut.  is  void  upon  the  general  principles  of  common  law,  and  that 
upon  grounds  of  public  policy,  it  being  against  the  interest  of  the 
public.  And,  though  the  decisions  on  that  head  have,  mostly, 
been  in  equity,  yet  the  principle  is  equally  good  at  law ;  Collins 
V.  BlantemA  Lord  Ch.  J.  Wilmot  cites  the  Digest,  lib.  5,  tit.  5, 
and  says,  that ''  a  contract  to  tempt  a  man  to  transgress  the  law, 
to  do  that  which  is  injurious  to  the  community,  is  void  by  the 
common  law,  and  the  reason  why  the  common  law  says  such 
contracts  are  void,  is  for  the  pubUc  good." 

The  authorizing  a  party  to  practise  generally  as  an  attorney 
in  his  name  is  unlawful,  because  there  can  be  no  general 
authority  to  an  attorney  to  practise  in  tl^e  name  of  another ,. 
but,  in  every  particular  suit,  there  must  be  a  written  authority. 

T  6  ]  (Lord  Ellbnborough  :  Is  there  any  other  permission  than  to 

practise  under  the  firm  of  Carpenter,  Bunn,  &  Guy?  Now, 
however  that  may  be,  yet  they  cannot  put  those  names  upon  the 
records  of  the  Court,  as  the  names  of  the  attornies  in  any  cause.) 

Then  it  is  illegal  on  another  ground,  for  it  is  contrary  to  the 
policy  of  the  law  to  receive  money  for  the  interest  of  any  one  iir 
procuring  an  office  of  trust  for  another,  which  the  business  of  an 
attorney  closely  resembles.  Morris  v.  M'Cullock,l  and  other 
cases.  And  here,  as  appears  from  that  case,  it  would  be  within 
the  statutes  5th  and  6th  Edward  VI.,  if  it  were  not  for  the 
necessity  of  going  through  the  ceremony  of  admission.  This  is- 
also  a  bad  consideration  on  account  of  the  fraud  which  it  induce* 
the  parties  to  practise ;  for,  if  Carpenter  is  to  recomn)eud  Bunn 
&  Guy,  that  could  only  be  available  by  representing  them  as- 
fit  persons  to  be  intrusted ;  and  although  they  should  be  so  in 
fact,  yet  it  is  not  their  merit  and  fitness  which  operates  as  the 
inducement  to  Carpenter  for  recommending  them,  but  the  mere 
pecuniary  consideration  and  the  compulsion  of  the  agreement 
into  which  he  has  entered,  and  from  which  he  cannot  retract. 

(Lord  Ellbnborough,  Ch.  J. :  Must  it  not  be  presumed  that 

t  2  Wilson,  341 ;  and  see  15  Yin.  Abr.  264,  &c.  J  Amblor,  432. 
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the  agreement  is  with  this  limitation,  that  they  shall  continue  Bunk 
worthy  ?  K  they  had  misbehaved  themselves,  would  it  not  have  gdy. 
been  an  answer  to  an  action  for  not  recommending  them  ?) 

In  Blackford  v.  Preston, \  it  was  said  by  the  Court,  that  no 
money  consideration  ought  to  influence  the  recommendation  of 
})erson8  to  public  offices  of  trust. 

Arguments  for  the  defendants : 

This  is  a  case  of  great  general  importance ;  for  the  doctrine 
contended  for,  on  the  part  of  the  plaintiff,  is  applicable  to  almost 
all  kinds  of  engagements  between  man  and  man.  The  argument 
against  this  contract  is,  not  so  much  that  it  is,  necessarily  *and  [  *7  ] 
according  to  its  original  foundation,  against  public  policy,  and, 
therefore,  bad ;  but  that  it  is  possible  to  render  it  so,  by  abusing 
it.  The  consequence  of  holding  this  a  sufficient  cause  for 
vacating  contracts  would  be,  that  it  would  be  unnecessary  for  the 
Legislature  to  interfere  in  any  cases  whatsoever,  for  the  restrain- 
ing of  contracts  operating  in  any  wise  against  public  policy ; 
And  the  courts  of  law  would  supply  the  place  of  the  Legislature, 
upon  all  cases  of  public  policy.  But  this  is  by  no  means  within 
the  power  of  a  court  of  law ;  for  there  are  many  things,  which, 
though  obviously  against  public  policy,  are  yet  permitted  to  be 
done  by  law,  because  they  are  not  forbidden  by  any  positive 
statutes;  whilst  there  are  many  others,  for  the  restraining  of 
which  it  has  been  thought  necessary  to  enact  particular  statutes; 
fiuch,  for  instance,  as  wager  policies,  the  recovery  of  money  won 
At  play,  and  other  things  of  the  like  nature.  But  these  statutes 
would  have  been  unnecessary,  if  the  argument  on  public  policy 
were  carried  to  the  extent  contended  for.  In  this  agreement 
there  is  nothing  which  the  courts  consider  as  fraudulent.  There 
is  neither  suppressio  veri  nor  expressio  falsi.  The  sale  of  the 
good-will  of  a  business  has  always  been  allowed,  and  good-will, 
£x  vi  termini,  necessarily  implies  the  recommendation  or  good 
offices  of  the  person  retiring  from  business,  and  no  objection 
has  been  ever  made  to  it  on  that  account.  In  Crespigny  v. 
Wittenoo7n,l  it  was  held  that  an  annuity  granted  in  consideration 
t  4  R.  E.  598  (8  T.  B.  89).  J  4  T  E.  790. 
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BuNif        of  the  grantee's  giving  up  his  business  of  a  proctor,  which  is 
Guy.        very  similar  to  that  of  an  attorney,  was  good. 

(Lawrence,  J. :  That  case  turned  wholly  upon  the  construction 
of  the  Annuity  Act;t  and  the  point  made  here  was  not  then 
agitated.) 

(Lord  Ellenborough,  Ch.  J. :  Here  the  party  retires,  and  yet 
holds  it  out  to  the  world  that  he  still  continues  in  the  business, 
which  is  to  a  certain  degree  a  deception  upon  the  public.) 

[8]  In  Mitchell  v.  Reynolds,  Parker,  Ch.  J.t  in  his  fourth  reason 
for  the  judgment  of  the  Court,  goes  very  fully  into  the  grounds 
for  supporting  bonds  and  agreements  for  the  good-will  of  a 
business,  and  his  reasoning  applies  very  strongly  to  this  case. 
That  was  a  case  of  a  baker,  which,  though  not  a  trade  which  is  of 
equal  importance  in  all  respects  to  the  profession  of  an  attorney, 
is  yet  of  great  importance  to  the  public.  For  a  brewer  or  baker 
may  upon  the  very  same  principles  which  apply  to  an  attorney 
be  said  to  enter  into  an  immoral  contract,  when  he  agrees  to 
recommend  another  to  business ;  for  skill  is  requisite  in  those 
businesses,  and  the  public  may  be  greatly  prejudiced  by  the  want 
of  skill  and  honesty  in  the  persons  exercising  them.  But  this 
agreement  does  not  compel  him  to  give  a  false  recommendation  : 
for  supposing  Carpenter  had  been  asked,  whether  the  parties 
were  acquainted  with  the  course  of  business  in  parliament,  or 
before  the  commissioners  of  sewers,  it  would  not  have  been  a 
breach  of  the  agreement,  if  he  had  answered  that  he  did  not  know^ 
whether  they  had  ever  had  any  business  of  that  kind. 

(Lord  Ellenborough,  Ch.  J. :  But  he  is  to  be  considered  as 
acting  when  in  fact  he  does  not.) 

That  also  often  occurs  in  the  case  of  a  banker ;  yet  it  has  never  been 
thought  a  fraud  upon  the  public  to  continue  the  name  of  a  man  in 
the  firm,  though  he  is  dead,  as  has  been  the  case  in  Child's  house 

t  17  Geo.  3,  c.  26.  Davis  v.  Mason,  2  B.  B.  562  (5  T.  B. 

t  1  P.  Williams,    181,   191.     See      118). 
Calmer  v.  Clark,   7  Mod.  230;  and 
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for  many  years.    Neither  does  it  make  any  difference,  that  the       Bunx 
banker,  in  such  cases,  is  responsible  for  monies  lodged  with  the        gut 
house  while  his  name  is  in  the  firm ;  for  Carpenter  would  be  re- 
sponsible, in  like  manner,  for  the  mismanagement  of  the  firm  of 
Carpenter,  Bunn  &  Guy. 

(Lord  Ellenborough,  Ch.  J. :  As  far  as  pecuniary  indemnifica- 
tion goes  he  may  be  answerable;  but  does  he  not  hold  out  a 
deception  to  the  chent  who  confides  in  his  skill  ?) 

So,  one  banker  may  give  better  advice  respecting  the  laying         [  9  ] 
out  of  money  than  another.    And,  in  most  cases  of  retiring  from 
business,  the  seniors,  who  are  the  most  skilful,  are  those  who 
retire;   but  yet  it  has  never  been  objected,  that  they  practise 
fraud,  by  continuing  their  names  in  the  firm.     In  the  case  of  an 
attorney,  there  is  even  less  reason,  than  in  other  cases,  to 
apprehend  mischief  from  his  want  of  skill,  because  he  is  com- 
pelled to  go  through  a  regular  clerkship,  and  to  be  admitted 
before  the  judges ;  and  the  statute,  2  Geo.  I.  c.  28,  s.  6  and  8, 
prescribes  also  an  examination.     So  far  from  one  attorney's 
acting  in  the  name  of  another  being  unlawful,  the  penalty  only 
attaches  upon  the  giving  hberty  of  practising  to  one  who  is  not 
admitted.     To  return  to  the  ground  of  policy,  Hutton  v.  Leicis^ 
was  a  case  upon  the  Annuity  Act,t  where  a  schoolmaster  sold  his 
business,  yet  no  objection  was  made  to  the  contract,  although 
the  Court  would  be  very  careful  of  the  morals  and  education  of 
children.     That  was  an  argument  upon  demurrer  and  though 
the  case  was  decided  principally  upon  the  Annuity  Act,  yet  it 
might,  even  in  error,  have  been  argued  and  decided  upon  this 
general  ground  of  policy,  if  the  contract  had  been  illegal.     All 
the  cases  that  have  hitherto  occurred  have  turned  either  upon 
the  5th  and  6th  Edward  "Vn.,  or  upon  the  ground  of  the  contract 
being  an  infringement  of  some  private  contract  affecting  the 
party. 

In  Blackford  v.  Preston,^  there  was  a  bye-law,  and  also  a 
charter-party,  by  which  the  plaintiff  had  precluded  himself  from 
filling  the  office  of  captain.    Other  cases  went  upon  the  deceit 

t  5  T.  B.  639.  t  17  Geo.  3,  c.  26.  §  4  B.  R.  698  (8  T.  B.  89). 
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Bonn  practised  on  the  Grown.  As  where  a  mast-joiner  in  one  of  the 
Gut.  dockyards  had  procured  himself  to  be  superseded,  when  he  was 
not  in  a  situation  to  require  it.  There,  two  objections  were 
made :  first,  if  he  was  not  supersedable,  it  was  not  a  good  con- 
sideration ;  and,  if  he  was  supersedable,  there  was  no  considera- 
tion moving  from  him;  Parsons  v.  TlwmpsonA  If  the  possibility 
[*io]  of  abuse  is  ^sufficient  to  vacate  the  contract,  it  would  operate 
equally  against  the  sale  of  advowsons,  which  is  always  allowed. 

For  the  plaintiff,  in  reply : 

If  the  argument  were  admitted  in  its  full  extent,  that  courts  of 
justice  should  not  decide  merely  upon  grounds  of  public  policy, 
because  it  is  an  interference  with  the  province  of  the  Legislature, 
it  would  follow  that  the  Courts  could  not  restrain  any  contracts 
whatsoever,  upon  grounds  of  pubUc  policy,  except  such  as  come 
under  the  special  provisions  of  some  Act  of  Parliament.  But  in 
Garforth  v.  Fearon^l  which  was  the  case  of  an  agreement  to 
appoint  such  a  deputy  as  should  he  nominated  by  Garforth,  the 
Court  held,  that  it  was  not  only  within  the  statutes,  but  was  bad 
at  common  law.  That  case  was  upon  assumpsit,  and,  here,  the 
question  stands  precisely  as  if  an  action  of  assumpsit  had  been 
brought.  Here  the  contract  is  in  itself  immoral,  because  Car- 
penter holds  out  to  the  world  that  he  is  to  act  in  the  firm  and 
exercise  his  skill  as  an  attorney,  when  he  agrees  with  the  firm 
not  to  act  at  all.  In  this  there  is  something  of  fraud,  with 
respect  to  thkd  persons.  In  Hanington  v.  Du  Chatel,^  Lord 
Bochford  was  desirous  of  making  a  provision  for  a  person  who 
was  his  tutor,  and,  for  an  annuity  granted  to  him,  recommended 
a  person  to  be  a  page  of  the  presence.  Lord  Thurlow,  C.  in 
giving  judgment,  expressed  doubts,  whether  it  might  not  have 
been  made  a  defence  to  an  action  upon  the  bond  at  common  law, 
and  though  he  admitted  that  it  was  not  within  the  statute  of 
Edward  VI.,  yet  he  treated  it  as  bad,  upon  grounds  of  public 
policy,  and  instanced  the  case  of  marriage  brokage  bonds.  There, 
it  was  not  pretended,  that  the  person  recommended  was  unfit  to 
fill  the  office.    In  the  case  of  a  banker  retiring,  he  is  still  liable 

t  2  R.  R.  773  (1  H.  Bl.  322). 
J  2  R  R.  778  (1  H.  Bl.  327).  §  1  Br.  C.  C.  124. 
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for  any  pecuniary  loss,  and  therefore  there  is  no  fraud :  but  here        Bukx 
the  confidence  is  placed  upon  the  attorney  for  that,  skill  which        guy. 
he  does  not  exercise.    He  was  proceeding  to  argue  that  recom- 
mendation itself  had  never  been  considered  as  *a  consideration,       [  *ii  ] 
and  was  putting  the  case  of  a  person  recommended  to  service 
from  a  register-office,  when  the  Court  interposed. 

Lawrence,  J. : 

How  does  the  question,  of  the  want  of  consideration  arise, 
when  the  contract  is  by  deed  ? 

Le  Blanc,  J. : 

It  is  open  to  you  to  raise  the  question,  upon  a  bad  considera- 
tion, but  not  to  say  that  there  is  no  consideration. 

Lord  Ellenborough,  Ch.  J. : 

Here  is  not  only  the  consideration  of  recommending  the  par- 
ties to  business,  but  also  that  of  relinquishing  himself  the  benefits 
to  which  they  are  to  be  recommended.  Here  is  a  bond  for  the 
payment  of  the  money,  and  unless  the  consideration  is  bad  by 
statute,  the  bond  is  good  if  any  part  of  the  consideration  be  good. 

Cin\  adv.  vulU 

And  afterwards,  in  Michaelmas  Term,  the  Court  returned  the 
following  certificate  to  the  Lord  Chancellor : 

*^  This  case  has  been  argued  before  us  by  counsel.    We  have 

considered  it,  and  are  of  opinion,  that  the  contract  or  agreement 

of  the  6th  of  December,  1797,  stated  in  the  case,  is  good  in  law, 

so  that  the  said  C.  Carpenter  could  recover  the  money  therein 

mentioned,  in  an  action  against  the  said  J.  Bunn  and  J.  Guy. 

Nov.  7,  1803. 

"  Ellenborough. 

"N.  Grose. 

"S.  Lawrence. 

"  S.  Lb  Blanc" 
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1803.  COXE  AND  Others  v,  TTABDEN  and  Others. 

^ov.  11.  (4  East,  211—221 ;  S.  C.  1  Smith,  20—30.) 

P    .-  ^  The  shipment  of  goods  pursuant  to  an  agreement  between  the  shipper 

-*  and  consignee,  by  which  the  goods  are  on  shipment  to  become  the  pro- 

perty of  the  latter,  vests  the  property  accordingly,  subject  only  to  the 
shipper's  right  (as  vendor)  to  stop  the  goods  in  transitu. 

The  circumstance  that  the  bill  of  lading  has  been  made  out  to  the 
order  of  the  shipper  is  not  conclusive  against  the  immediate  vesting  of 
the  property  in  the  consignee ;  nor,  if  the  property  has  so  vested,  can 
such  a  bill  of  lading  be  made  available  in  an  action  of  trover  against 
the  consignee  who  has  sold  the  goods  after  obtaining  possession  of  them 
without  the  authority  of  an  indorsed  bill  of  lading. 

Opinion  expressed  by  Lord  Ellenborouoh,  Ch.  J.,  and  Lawbence,  J. 
(though  thought  unnecessary  for  the  decision),  that  the  indorsement  of 
a  bill  of  lading  by  the  shipper  to  an  agent  for  a  particular  purpose  and 
without  valuable  consideration  given  by  the  agent,  does  not  confer  any 
title  upon  the  agent  to  sue  in  trover  for  goods  comprised  in  that  bill  of 
lading.f 

In  trover  to  recover  the  value  of  18  mats  of  flax,  at  the  trial 

before  Lord  EUenborough,  Gh.  J.  at  the  sittings  at  Guildhall 

[  *212  ]•     after  last  Easter  Term,  a  verdict  was  found  for  *the  plaintiffs  for 

266Z.  Is.,  subject  to  the  opinion  of  the  Court  upon  the  following 

case: 

In  February,  1802,  the  flax  in  question  was,  by  order  of  Oddy 
&  Co.  of  London,  purchased  by  Browne  &  Co.  of  Eotterdam,  and 
shipped  by  them  from  thence  for  Oddy  &  Co.  on  board  the  Vrow 
Jannetje,  a  general  ship,  for  London.  On  the  12th  of  February, 
1802,  Browne  &  Co.  sent  the  following  letter  to  Oddy  &  Co., 
inclosing  an  invoice  and  a  bill  of  lading  to  the  order  of  Browne 
&  Co.  the  shippers,  but  which  was  not  indorsed :  ''  Having  none 
of  your  esteemed  favours,  we  have  the  pleasure  of  handing  you  a 
bill  of  lading  and  invoice  of  the  remainder  of  the  flax  we 
purchased  for  your  account  by  order  of  Mr.  Oddy,  consisting  of 
18  mats,  which  are  shipped  by  the  Vroiv  Jannetje,  Jacob  Pur- 
levhet,  master,  for  your  place ;  the  amount  being  /.3876 :  10  at 
exch.  85/6.  Sill.  Os.  lOd.  We  have  this  day  drawn  on  you  at 
two  usance,  in  favour  of  S.  E.  Lacon,  Fisher  &  Co.,  not  doubt- 
ing it  will  meet  due  honour.    We  close  this  account  in  course." 

t  See  note  at  end  of  the  case. 
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For  the  amount  of  the  18  mats  of  flax  Browne  &  Co.  drew  a  bill  Coxe 
upon  Oddy  &  Co.,  which,  owing  to  embarrassment  in  their  cir-  harden. 
cumstances  they  did  not  accept.  Oddy  &  Go.  became  bankrupts 
on  the  2Srd  of  February,  1802,  and  a  few  days  before  delivered 
the  aforesaid  bill  of  lading,  without  indorsement,  to  the  defen- 
dants, on  account  of  a  debt  antecedently  due  to  them  from  Oddy 
&  Co.  The  ship  and  flax  on  the  29th  of  February,  1802,  arrived 
at  London,  and  the  defendants  having  paid  the  freight  and 
duties  obtained  possession  of  the  flax  by  means  of  the  unindorsed 
bill  of  lading,  entered  it  at  the  custom-house,  and  landed  and 
housed  it  on  the  4th  of  March  following.  The  said  flax  was  in 
April,  1802,  sold  by  the  brokers  of  the  defendants,  and  an 
account  of  *sale8  thereof  (dated  6th  of  April,  1802)  was  rendered  [  •213  j 
by  the  defendants  to  Oddy  &  Co.,  "  the  net  proceeds  "  whereof 
(amounting  to  2661.  Is.)  were  stated  at  the  foot  of  the  account  to 
be  "  carried  for  the  present  to  the  credit  of  Messrs.  Oddy  &  Co., 
though  now  under  litigation."  The  captain  of  the  Vrow  Jannetje 
signed  three  bills  of  lading  for  the  said  flax,  all  to  the  order  of 
Browne  &  Co.  the  shippers,  who  transmitted  one  of  the  bills  of 
lading  to  the  plaintiff^s  with  an  indorsement  upon  it,  making  the 
contents  deliverable  to  them,  for  the  purpose  of  securing  the 
amount  of  their  said  bill  upon  Oddy  &  Co.  The  plaintiffs,  on  the 
6th  of  March,  whilst  the  flax  remained  in  the  warehouses  and 
unsold,  and  also  before  the  commencement  of  this  action,  de- 
manded it  under  the  last-mentioned  indorsed  bill  of  lading  from  the 
defendants,  and  forbid  the  sale  of  it ;  but  the  defendants  refused 
to  deliver,  and  afterwards  sold  it.  No  tender  of  money  in 
respect  of  the  freight  or  other  charges  paid  by  the  defendants 
was  made  to  them.  The  question  for  the  opinion  of  the  Court 
was.  Whether  under  the  circumstances  above  stated  the  plaintiffs 
were  entitled  to  recover  or  not?  If  the  Court  should  be  of 
opinion  that  they  were,  the  verdict  was  to  stand;  if  not,  a 
nonsuit  to  be  entered. 

Giles,  for  the  plaintiffs : 

The  bill  of  lading  transmitted  by  Browne  &  Co.  to  Oddy  &  Co., 
directing  the  delivery  of  the  goods  to  be  made  to  the  order  of 
Browne  &  Co.,  not  having  been  indorsed  by  them,  gave  no 
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CoxB  authority  to  the  holder  to  demand  the  goods  of  the  captain,  and 
iiABDEN.  therefore  the  defendants  obtained  possession  of  them  wrongfully 
in  the  first  instance,  and  were  at  all  events  guilty  of  a  conversion 
by  selling  them  after  notice  that  they  were  the  property  of 
[  *214  ]  others.  The  bill  of  lading  being  ♦in  this  form,  the  property  in 
the  goods,  which  was  originally  in  Browne  &  Co.,  the  shippers, 
could  only  pass  out  of  them  by  indorsement.  Since  the  case  of 
Llckbarrow  v.  Masonf  a  bill  of  lading  of  goods  at  sea  is  to  this 
and  most  other  purposes  like  a  bill  of  exchange.  The  captain 
cannot  make  a  good  defence  to  an  action  by  the  shippers  for 
want  of  such  indorsement :  and  this  action  is  to  be  considered  as 
brought  by  them,  under  whom  the  plaintiffs  claim  by  means  of 
another  bill  of  lading  regularly  indorsed.  Oddy  &  Co.  had  no 
original  title  to  the  goods,  because  the  transmitting  the  bill  of 
lading  unindorsed,  together  with  the  letter  inclosing  it,  shewed 
that  it  was  not  the  intention  of  the  shippers  to  convey  the 
property  to  them,  except  conditionally  in  case  of  their  acceptance 
of  the  bill  drawn  on  them  for  the  amount ;  which  condition  not 
having  been  complied  with,  the  equitable  as  well  as  legal  pro- 
perty remained  in  the  shippers :  and  as  Oddy  &  Co.  could  not 
have  lawfully  possessed  themselves  of  the  goods  without  accept- 
ing the  accompanying  bill,  they  could  not  convey  any  title  to 
the  defendants  by  handing  over  to  them  an  unindorsed  bill  of 
lading,  directing  the  delivery  to  be  made  on  account  of  the 

shippers. 

Marryat,  contra  : 

First,  whatever  may  be  the  right  of  Browne  &  Co.  to  the 
goods,  the  plaintiffs  cannot  avail  themselves  of  it  in  this  action ; 
for  trover  can  only  be  maintained  by  one  who  has  a  general  or 
special  property,  which  in  the  latter  case  must  have  been  accom- 
panied with  possession  :  whereas  the  plaintiffs  have  neither,  but 
only  a  bare  authority  to  receive,  no  better  than  that  of  a 
>  *2i5  ]  *broker's  clerk  who  goes  to  demand  goods.  The  mere  indorse- 
ment of  the  bill  of  lading,  even  supposing  that  such  an  instru- 
ment were  applicable  to  goods  on  shore,  without  a  valuable 
consideration  paid  for  them,  conveyed  no  property  to  the  plain- 

t  1  R.  R.  425  (2  T.  E.  63,  and  5  T.  E.  683). 
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tiffs :  at  most  it  only  gave  them  authority  to  receive  the  goods        Co^k 
for  the  benefit  of  Browne  &  Co.,  in  whom  the  property  remained,     haedejt. 
The  case  of  Lickbarrow  v.  Mason  only  decided  that  such  indorse- 
ment for  a  valuable  consideration  transferred  the  property  of 
goods  at  sea,  of  which  no  other  kind  of  delivery  was  capable  of 
being  made,  and  to  which  alone  the  custom  of  merchants  was 
deemed  to  extend.    But  supposing  Browne  &  Go.  were  the  plain- 
tiffs in  this  action,  they  could  not  have  recovered ;  for  by  the 
shipping  of  the  goods  by  the  order  and  at  the  risk  of  Oddy  &  Co., 
and  sending  them  the  invoice,  the  property  vested  in  them,  with- 
out any  words  of  condition  annexed,  scil.  in  case  they  honoured 
the  bill ;  but  subject  only  to  Browne  &  Co.'s  right  of  stopping  in 
transitu  in  case  of  the  insolvency  of  the  vendees,  or  their  refusal 
to  honour  the  bill  drawn  upon  them  for  the  value :  but  this  right 
could  only  be  exercised  during  the  transit  of  the  goods,  and  when 
that  was  ended  by  the  arrival,  landing,  and  warehousing  of  the 
goods  on  the  part  of  Oddy  &  Co.,  the  right  of  the  shippers 
ceased,  and  the  property  vested  absolutely  in  Oddy  &  Co.  or 
their  assigns.     Though  in  Bohtlinck  v.  Inglis^  it  was  considered, 
that  a  claim  by  the  consignees  upon  the  captain  while  the  goods 
were  in  transitu,  was  equivalent  to  an  actual  stoppage  of  them ; 
because  the  captain  should  not  decide  the  property  by  his  own 
wrongful  act  in  making  the  delivery  to  the  assignees  of  the  con- 
signees after  notice  from  the  consignors  to  withhold  *the  goods.       [  ♦2i6  J 
It  would  be  very  inconvenient  to  commerce  if  it  were  established 
that  the  property  of  goods  shipped  remained  in  the  shippers  till 
delivery  of  a  bill  of  lading  indorsed ;    for  bills  of  lading  are 
seldom  given  in  the  coasting  trade,   and  in  others  it  often 
happens  that  they  are  sent  unindorsed ;  and  the  entries  at  the 
custom-house,  which  are  required  to  be  made  within  a  given 
time  under  penalty  of  confiscation,  must  be  made  by  persons 
properly  authorized. 

Giles  in  reply  said,  that  the  indorsement  of  the  bill  of  lading 
transferred  by  a  consequence  of  law  the  legal  property  in  the 
goods  to  the  plaintiffs,  whatever  might  be  the  intention  of  the 
parties ;  and  therefore  it  was  not  like  a  power  of  attorney  which 

t  P  490,  ante  (3  East,  381). 
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Coze  only  enables  the  attorney  to  sue  in  the  name  of  his  principal : 
Harden.  &nd  the  only  effect  of  the  want  of  a  valuable  consideration  paid 
by  the  plaintiffs  is,  that  they  stand  in  the  same  situation  as 
Oddy  &  Co.  would  have  done ;  in  which  view  of  the  case  the  time 
of  making  such  indorsement  cannot  vary  the  question ;  though 
certainly  a  bill  of  lading  operates  after  the  landing  of  the 
goods. 

(Le  Blanc,  J. :  It  does  not  appear  in  the  case  when  the  bill  of 
lading  was  indorsed  to  the  plaintiffs ;  therefore  we  cannot  take 
notice  of  that  fact.) 

Then  as  between  Browne  &  Co.  and  Oddy  &  Co.,  the  property 
never  passed  from  the  first  to  the  last-mentioned.  No  considera- 
tion was  ever  paid  by  Oddy  &  Co.,  and  the  legal  title  never 
passed  from  the  shippers  who  shipped  on  their  own  account,  as 
appears  by  the  express  words  of  the  bill  of  lading. 

Lord  Ellenborouoh,  Ch.  J. : 

If  it  were  necessary  to  decide  whether  or  not  the  plaintiffs 
r  *2i7  ]  could  maintain  this  *action,  supposing  the  property  not  to  have 
passed  to  Oddy  &  Co.,  I  should  think  that  they  could  not ;  for 
no  decision  of  a  court  of  law  upon  the  subject  of  bills  of  lading 
has  gone  further  than  to  say,  that  the  assignment  of  a  bill  of 
lading  by  the  consignees  for  a  valuable  consideration,  and  with- 
out notice  by  the  party  taking  it  of  a  better  title,  passes  the 
property  in  the  goods  thereby  consigned.  But  no  consideration 
having  been  paid  by  the  plaintiffs  in  this  case  for  such  assign- 
ment, they  took  the  bill  of  lading  merely  as  agents  for  Browne  & 
Co.,  and  without  any  property  in  themselves  in  the  goods.  The 
analogy  between  bills  of  lading  and  bills  of  exchange  has  been 
pushed  in  the  argument  beyond  all  warrant  of  authority  ;  but  I 
agree  to  the  extent  of  the  doctrine  in  the  case  of  Lickharrow  v. 
Mason,  that  an  indorsement  of  a  bill  of  lading  for  a  valuable 
consideration,  and  without  notice  by  the  indorsee  of  a  better  title, 
passes  the  property.  But  supposing  the  plaintiffs  to  stand  in 
the  situation  of  Browne  &  Co.,  they  would  still  not  be  entitled  to 
recover.    The  goods  were  originally  purchased  for  Oddy  &  Co., 
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by  their  orders,  and  shipped  for  their  use  and  at  their  risk ;  they        coxb 
were  therefore  entitled  to  the  possession  of  them  as  soon  as  they     haeden. 
arrived,  the  shippers  not  having  stopped  them  in  transitu :  and 
the  only  thing  which  stood  between  Oddy  &  Co.  and  such  pos- 
session was  the  circumstance  of  the  captain's  having  signed  bills 
of  lading  in  such  terms  as  did  not  entitle  them  to  call  upon  him 
for  a  delivery  under  their  bill  of  lading.    But  that  difficulty  has 
been  removed  ;  for  the  captain  has  actually  delivered  the  goods 
to  their  assigns.    Whether  in  consequence  of  that  Browne  &  Co. 
may  maintain  an  action  against  the  captain  is  another  question : 
but  it  is  enough  to  say  that  the  delivery  has  been  made,  that  is, 
made  to  those  to  whom  and  for  whose  use  *the  goods  were  sent,       [  •218  ] 
and  at  whose  risk  they  were  without  doubt  while  in  transitu,  and 
in  whom  the  property  therefore  was,  subject  only  to  a  sort  of 
his  postliminiiy  the  right  in  the  shippers  of  stopping  them  in 
transitu :  but  here  that  right  was  not  attempted  to  be  exercised 
till  aft6r  the  goods  were  arrived  and  delivered  into  the  hands  of 
the  persons  for  whom  they  were  destined,  when  it  was  too  late. 
I  observe  indeed  at  the  foot  of  the  account  of  sales,  that  the  net 
proceeds  are  only  stated  to  be  carried  provisionally  to  the  credit 
of  Oddy  &  Co. ;  but  that  is  sufficiently  explained  by  what  follows, 
because  the  property  was  under  Utigation.     But  that  cannot 
affect  the  question  of  right  as  between    Browne  &   Co.   and 
Oddy  &  Co.,  to  which  latter  the  possession  of  the  defendants  can 
alone  be  referred.     Then  the  goods  which  were  shipped  by  the 
orders  and  at  the  risk  of  Oddy  &  Co.  became  their  property, 
subject  only  to  the  shippers'  right  of  stoppage  while  in  transitu, 
which  right  not  having  been  exercised  during  that  period,  the 
goods  on  delivery  became  the  indefeasable  property  of  Oddy  & 
Co.,  and  they  were  entitled  to  transfer  their  right  in  them  to  the 
defendants. 

Grose,  J. : 

As  to  the  question  touching  the  property  in  the  goods,  it  is 
clearly  in  the  defendants.     They  were  originally  ordered  to  be 
shipped  by  Oddy  &  Co.   under  whom  the  defendants  claim 
they  were  accordingly  shipped  on  account  of  Oddy  &  Co.  and  at 
their  risk ;  that  vested  the  property  in  them  by  law,  subject  only 
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CoxE        to  be  devested  by  the  shippers  stopping  the  goods  in  transitu. 

Habden.  Then  has  the  property  been  bo  devested  ?  We  only  find  that  the 
shippers  transmitted  a  bill  of  lading  indorsed  to  the  plaintiffs,  to 

[  •219  ]  authorize  them  to  receive  the  goods  from  *the  captain.  When 
that  indorsement  was  made  does  not  appear  in  the  case ;  it  might 
have  been  after  the  goods  got  to  the  hands  of  the  defendants. 
At  any  rate  it  came  too  late  after  actual  delivery  to  the  vendees. 
Besides,  to  entitle  these  plaintiffs  to  sue,  it  should  appear  that 
the  bill  of  lading  was  indorsed  to  them  for  a  valuable  con- 
sideration. Nothing  therefore  is  shewn  to  devest  the  property, 
which  originally  vested  in  Oddy  &  Go.  upon  the  shipment  of  the 
goods.  After  such  shipment  they  might  have  insured  the  goods 
as  their  property,  and  would  have  been  entitled  to  recover  the 
value  if  lost.  And  without  insurance  the  loss,  if  any,  in  the 
course  of  the  voyage  must  have  been  borne  by  them. 

Lawrence,  J. : 

It  is  not  necessary  to  decide  the  first  point,  relative  to  the  want 
of  title  in  the  plaintiffs  to  maintain  trover ;  but  it  seems  to  me 
that  the  plaintiffs'  counsel  has  attempted  to  carry  the  effect  of 
the  indorsement  of  a  bill  of  lading  much  farther  than  it  has 
hitherto  gone.  The  indorsement  of  the  bill  of  lading  to  the 
plaintiffs  in  this  case  was  no  more  than  Browne  &  Go.  giving  an 
authority  to  the  captain  to  deliver  the  flax  to  the  person  to  whom 
such  indorsement  directed  the  delivery  to  be  made.  The  object 
in  making  it  was  only  to  enable  the  plaintiffs  to  take  possession 
of  the  flax  on  account  of  the  shippers,  as  a  matter  of  precaution 
in  case  of  the  insolvency  of  Oddy  &  Go. :  the  shippers  trusting 
that  the  captain  would  not  deliver  the  goods  without  a  proper 
authority.  There  was  certainly  no  intention  on  their  part  to 
transfer  the  property  to  the  plaintiffs.  But  supposing  that  were 
otherwise,  still  the  plaintiffs  would  not  be  entitled  to  recover. 
Upon  the  shipment  of  the  goods  on  account  and  at  the  risk  of 
[  ^220  ]  Oddy  &  Go.  the  property  became  vested  in  them,  and  *so  it  con- 
tinued from  that  time,  subject  only  to  the  consignors*  right  of 
stopping  it  in  transitu.  That  is  so  clear  that  no  authority  is 
wanted  to  establish  it.  Then  the  right  of  stopping  them  not 
having  been  exercised  while  the  goods  were  in  trannUi,  when 
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Oddy  &  Co.  got  possession  of  them  they  had  a  right  to  transfer       Coze 
them  to  the  defendants.  Ha^kv. 

Lb  Blanc,  J. : 

The  only  difficulty  in  the  argument  arises  from  taking  into 
consideration  the  case  as  between  the  captain  and  the  shippers, 
and  applying  it  to  the  question  between  the  latter  and  the  con- 
signees. The  captain,  indeed,  undertook  by  the  bills  of  lading 
which  he  signed  to  deliver  the  goods  only  to  the  order  of  the 
shippers,  and  he  may  be  liable  to  answer  to  them  for  the  breach 
of  that  contract.  But  the  question  is  different  as  between  these 
parties :  for  supposing  that  the  plaintiffs  got  the  legal  property 
from  Browne  &  Co.  by  the  bare  indorsement  of  the  bill  of  lading, 
which  I  much  doubt ;  yet  it  appears  that  the  goods  had  been 
ordered  by  Oddy  &  Co.,  and  were  shipped  on  their  account  and 
at  their  risk,  by  Browne  &  Co.  Then,  upon  such  shipment, 
without  any  bill  of  lading,  they  became  the  property  of  Oddy  & 
Co.,  subject  only  to  the  right  of  Browne  &  Co.  to  stop  them  in 
transitu.  Then,  whether  the  plaintiffs  be  the  agents  of  Browne  & 
Co.,  or  have  a  property  themselves  in  the  goods  transferred  to 
them  by  the  shippers,  yet  as  they  could  only  exercise  the  right 
of  stoppage  while  the  goods  were  in  transitu,  when  once  they 
were  in  the  possession  of  Oddy  &  Co.,  or  of  those  who  had 
authority  from  them  to  receive  them,  (whether  received  rightfully 
or  wrongfully  from  the  captain)  the  right  of  stoppage  ceased,  and 
the  property  became  indefeasibly  vested  in  Oddy  &  Co.,  *  without  [  '^si  ] 
any  further  control  of  the  shippers  over  it.  Upon  this  ground 
alone  the  defendants  are  entitled  to  retain  the  value  of  the 

goods. 

Postea  to  the  defendants. 

Note. — It  has  been  found  difficult  to  extract  from  this  case  a 
sound  principle  of  law,  without  some  inference  of  fact,  which  is 
hardly  apparent  in  the  case  as  reported.  In  Blackburn  on  Sale 
(2nd  ed.  p.  146)  it  is  observed: — "Neither  the  terms  of  the 
order  nor  of  the  invoice  are  given  in  the  report,  but  in  argu- 
ment it  is  asserted  '  that  the  property  was  vested  in  them 
without  any  words  of  condition  annexed,  scilicet  if  they  honored 
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coxE  the  bill'  and  each  of  the  judges  assumes  in  his  judgment  as  a 
Hardek.  starting  point,  that  it  was  clear  that  Oddy  &  Co.,  if  they  con- 
tinued solvent,  were  to  have  immediate  possession.  It  seems, 
therefore,  not  too  much  to  infer,  that  the  original  agreement  was 
one  by  which  the  vendors  were  not  to  retain  a  right  of  possession 
till  the  bills  were  honored ;  and,  consequently,  that  the  directions 
to  the  captain  not  to  deliver  to  Oddy  &  Co.,  signified  by  the  bill 
of  lading  being  unindorsed,  were  no  part  of  the  bargain,  and  not 
such  as  (if  Oddy  &  Co.  had  continued  solvent)  could  have  been 
enforced  against  them."  The  report  in  1  Smith  does  not,  any 
more  than  that  in  4  East,  assist  towards  any  such  inference  of 
fact.  Still  less  does  there  appear  enough  to  rebut  what  sub- 
sequent cases  have  established  as  the  prima  fade  inference  from 
the  fact  of  the  shipper  having  taken  the  bill  of  lading  to  his  own 
order.  See  per  Lords  Chelmsfobd  and  Westbury  in  Shepherd  v^ 
Harrison  (1871)  L.  R.  5  H.  L.  116,  127,  128,  40  L.  J.  Q.  B. 
148,  24  L.  T.  857 ;  also  Brandt  v.  Bowlby  (1831)  2  B.  &  Ad. 
932;  Wait  v.  Baker  (1848)  2  Ex.  1,  17  L.  J.  Ex.  807  ;  Gabarron 
V.  Kreefi  (1876)  L.  R.  10  Ex.  274,  44  L.  J.  Ex.  288,  83  L.  T. 
365. 

It  is  therefore,  to  say  the  least,  questionable  whether,  if  nothing 
more  appeared  than  the  facts  as  stated  in  the  report  in  East,  the 
Court  would  now  draw  the  same  inference  as  to  the  vesting  of  the 
property. 

The  real  importance  of  Coxe  v.  Harden  in  the  series  of 
decisions  upon  bills  of  lading,  is  to  mark  the  final  rejection  by 
the  judges  of  the  King's  Bench  (after  the  threshing  out  of  the 
question  with  an  inconclusive  result  in  Lickbarrow  v.  Mason^  see 
1  R.  R.  425,  427)  of  the  notion  formerly  entertained  by  some 
high  authorities  that  the  indorsed  bill  of  lading,  of  its  own 
strength  and  apart  from  the  intention  of  the  whole  transaction, 
created  a  title  to  the  property  in  the  indorsee. — ^R.  C. 
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DOE  ON  THE  Demise  of  ANN    OILMAN,   Widow,  v.      }^^' 

'  '  Mfv,  15. 

ELVEY.  — 

(4  East,  313—319 ;  S.  0.  1  Smith,  94—96.)  [  B13  ] 

A.  being  in  possession  under  a  deyise  *'  to  A.  and  to  the  iasne  of  his 
"body,  his,  her,  or  their  heirs,  equally  to  be  divided  if  more  than  one, 
and  if  A.  have  no  issue  of  his  body  Hying  at  his  decease  then  oyer,"  and 
not  haying  at  the  time  any  issue  bom,  suffers  a  recoyery.  Held,  that  the 
ultimate  remainder  fails.  For  either  A.  had  an  estate  tail  which  was 
barred,  or  the  remainders  being  contingent  were  destroyed,  by  the 
recoyery.  Opinion  per  Le  Blanc,  J.,  that  imder  the  deyise  A.  took  an 
estate  for  life  only. 

This    ejectment,  brought    to  recover   the   possession    of    a 
messuage,  &c.  and  premises  at  Dover,  in  the  county  of  Kent, 
^as  tried  at  the  last  assizes  for  that  county,  *when  a  verdict  was      [  *3i4  ] 
ionnd  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

John  Gihnan,  being  seised  in  fee  of  the  premises  in  question, 

by  his  will  dated  the  28th  of  March,  1772,  duly  executed  and 

attested,  devised  the  same,  as  follows :  **  I  give  and  devise  unto 

my  wife  Mary  Gilman  all  that  my  messuage  or  tenement,  with 

the  outhouses,  &c.  in  Dover,  now  in  my  own  occupation,  and  all 

other  my  real  estate  to  hold  to  my  said  wife  and  her  assigns  for 

her  natural  life,  she  keeping  the  same  in  repair ;  and  from  and 

after  her  decease  I  give  and  devise  all  the  same  to  my  son  Henry 

Gilman,  and  to  the  issue  of  his  body  lawfully  begotten,  or  to  be 

begotten,  his,  her,  or  their  heirs,  equally  to  be  divided  if  more 

than  one  :  and  if  my  said  son  Henry  Gilman  shall  have  no  issue 

of  his  body  lawfully  begotten,  living  at  the  time  of  his  decease, 

then  I  give  and  devise  the  said  messuage,  &c.  and  all  other  my 

real  estate  unto  my  grandson  Hayes  Elvey  and  to  his  heirs  and 

assigns  for  ever."    John  Gilman  died  in  Nov.  1775,  leaving 

his  wife  Mary  and  Henry  Gilman  his  son  and  heir  at  law 

him  surviving.    Mary  Gilman  died  some  time  afterwards ;  and 

upon  her  death  Henry  Gilman  entered  into  possession  of  the 

premises ;  and  being  seised  thereof,  in  Easter  Term,  1788,  duly 

suffered  a  common  recovery  of  them,  the  uses  whereof  were,  by 

indenture  dated  the  3rd  of  April,  1788,  (being  the  release  to  make  . 

a  tenant  to  the  praecipe,)  declared  to  be  to  the  said  Henry  Gilman 

p  p  2 
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Dob        in  fee.    Henry  Gilman  afterwards  by  his  will  dated  the  28rd 

a* 

EhvEY.  of  June,  1788,  duly  executed  and  attested,  devised  the  premises 
to  his  wife  Ann  Gilman,  the  lessor  of  the  plaintiff  in  fee ;  and 
died  in  Nov.  1796,  without  leaving  any  child  living  at  the  time 
of  the  death  of  the  said  John  Gilman,  or  at  any  time  afterwards. 

[  ♦Sis  ]  The  defendant  is  the  heir  at  law  of  *Hayes  Elvey,  named  in  the 
will  of  the  said  John  Gilman.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  plaintiff  were  entitled  to  recover,  &c.  ? 

[After  argument :  ] 

Lord  Ellenbobouoh,  Ch.  J. : 

[  318  ]  This  case  falls,  I  might  almost    say  in  terms,  within   the 

decision  of  Doe  v.  BurnfaU ;  t  for  that  was  a  devise  to  one  and 
the  issue  of  her  body  as  tenants  in  common  if  more  than  one, 
and  in  default  of  such  issue,  &c.  then  over  :  and  this  is  a  devise  to 
one  ''  and  the  issue  of  his  body,  and  his,  her,  or  their  heirs, 
equally  to  be  divided  if  more  than  one,"  and  if  the  first  taker 
have  no  issue,  then  over.  It  is  in  effect  therefore  a  devise  to 
the  issue  of  the  first  taker  as  tenants  in  common :  and  the  first 
taker  having  no  issue  bom  at  the  time  has  suffered  a  recovery. 
Then  qtUlcunqtie  vid  datd,  if  H.  Gilman  took  an  estate  tail,  it  was 
barred  by  the  recovery  suffered ;  if  he  took  an  estate  for  life  only, 
the  next  limitation  to  the  issue  unborn  was  contingent ;  and  the 
remainder  over  being  also  contingent,  according  to  Loddingion  v. 
Kime^  X  those  contingent  estates  were  destroyed  by  the  recovery 
suffered  before  the  event  took  place*  Doe  v.  Holms  §  is  a  case  of 
the  same  description. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J. : 

The  cases  relied  on  by  the  defendant's  counsel,  ||  as  distinguish- 
ing this  from  those  mentioned  by  my  Lord,  were  cases  in  which 
the  limitation  over  was  in  default  of  heirs  of  the  last  taker  to 
one  who  was  his  collateral  heir ;  which  shewed  that  by  the  word 
"  heirs  "  was  meant  **  heirs  of  the  body ;  "  but  here  the  limitation 

t  3  R.  E.  113  (6  T.  B.  30).  80 ;  Webb  v.  Hearing,  Cro.  Jac.  415 

X  Salk.  224,  and  1  M.  Ray.  203.  Nottingham  y.  Jennings,  1  P.  WmSw 

§  3  Wils.  237  and  241.  23 ;  Parker  v.  Thadcer,  3  Lev.  70. 
Hockley  v.  Hockley,  3  Br.  C.  C. 
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over  is  in  default    of  the  persons  themselves  to  whom  the        Dos. 

mm 

inheritance  was  limited,  and  not  of  their  heirs.  Ely'sy. 

Le  Blanc,  J. : 

The  word  "  heirs  "  may  be  interpreted  to  mean  "  heirs  of  the  [  ^^^  ] 
body,"  where  that  appears  to  have  been  the  intent  of  the  devisor  by 
limiting  the  estate  over,  in  default  of  heirs  of  such  an  one,  to  a 
person  who  would  be  his  heir  if  he  had  no  issue :  but  here  the  devise 
is  first  to  H.  Gilman  and  to  the  issue  of  his  body,  his,  her,  or 
their  heirs,  equally  to  be  divided  if  more  than  one ;  and  the 
limitation  over  is  not  in  default  of  heirs  but  of  issue  of  the  body  of 
H.  Gilman,  &c.  Therefore  it  is  a  devise  for  life  to  H.  Gilman, 
with  remainder  in  fee  to  his  issue,  if  he  had  any ;  and  if  their 
estate  should  not  take  effect,  then  over  in  fee  to  Hayes  Elvey. 
That  brings  it  within  the  case  of  Loddington  v.  Kime ;  it  is  a 
contingency  in  fee  with  a  double  aspect ;  and  a  recovery  having 
been  suffered  by  the  tenant  of  the  particular  estate  before  the  first 
contingency  happened  has  destroyed  all  the  contingent  estates. 

Po8tea  to  the  plaintiff. 


KELL'NER  v.   LE    MESTJEIER.  isos. 

(4  East,  396-406;  S.  C.  1  Smith,  72—81.)  Nov^. 

A  policy  on  a  foreign  ship  must  be  understood  as  containing  an        [  395  ] 
exception  of  aU  captures  made  by  the  authority  of  our  own  Government. 

A  clause  in  a  ship  policy  at  and  from  Lisbon  to  Cadiz,  and  at  and 
from  thence  to  Flushing,  at  a  premium  of  20/.  per  cent.,  to  return  8/. 
per  cent,  if  the  ship  insured  sailed  with  conyoy  from  Cadiz  for  England, 
and  2/.  ]>er  cent,  more  for  convoy  from  England  to  Flushing,  or  10/.  ]>er 
cent,  if  with  convoy  for  the  voyage,  and  arrived,  does  not  entitle  the 
assured  to  a  return  of  premium  of  8/.  per  cent,  in  consequence  of  the 
ship's  arrival  merely  in  England  with  convoy  from  Cadiz,  being  after- 
wards captured  before  her  arrival  at  Flushing :  for  arrived  means  at  the 
ultimate  port  of  destination. 

This  was  an  action  on  a  policy  of  insurance  made  the  11th  of 
September,  1794,  by  the  plaintiff  therein  described,  as  agent, 
being  the  person  residing  in  Great  Britain  who  received  the  order 
for  and  effected  the  policy,  which  policy  was  on  the  ship  Princess 
Louisa,  lost  or  not  lost,  ''  at  and  from  Lisbon  to  Cadiz,  and  at 
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and  from  thence  to  Flashing ; "  at  and  after  the  rate  of  20 
guineas  per  cent,  to  return  81.  per  cent,  if  the  ship  sailed  from 
Cadiz  with  convoy  for  England,  and  21.  per  cent,  more  for 
convoy  from  England  to  Flushing,  or  101.  per  cent,  if  with 
convoy  for  the  voyage,  and  arrived."  In  the  declaration  it 
was  averred  that  the  ship  was  not  at  the  time  of  making, 
effecting,  or  subscribing  the  policy,  nor  of  the  happening  of  the 
loss  after  ^mentioned,  the  property  of  or  belonging  to  the  King 
or  any  of  his  subjects.  And  that  the  ship  on  the  11th  of 
September,  1794,  sailed  from  Lisbon  on  her  said  intended  voyage, 
and  afterwards,  on  the  27th  of  September,  arrived  at  Cadiz,  and  on 
the  same  day  sailed  and  departed  from  Cadiz  with  and  under 
convoy  for  England,  in  prosecution  of  her  said  intended  voyage, 
and  arrived ;  and  that  afterwards,  and  during  the  said  intended 
voyage,  and  before  the  same  could  be  completed,  to  wit,  on  the 
29th  of  January,  1795,  the  said  ship  was  taken  as  prize  by  our 
lord  the  King,  and  was  wholly  lost  to  the  proprietors  thereof ; 
by  reason  of  which  the  defendant  became  hable  to  pay  to  the 
plaintiff  the  amount  of  his  insurance,  and  to  return  and  repay 
to  him  61.  so  agreed  by  the  defendant  to  be  returned  if  the  said 
ship  sailed  from  Cadiz  with  convoy  for  England,  and  arrived, 
&c.  To  this  there  was  a  demurrer  and  joinder :  and  the  following 
were  alleged  as  special  causes  of  demurrer ;  that  it  is  not  alleged, 
nor  does  it  appear  that  the  plaintiff,  or  any  person  on  whose 
behalf  or  for  whose  account  the  insurance  was  made,  had  any 
interest  in  the  said  ship,  nor  what  person  was  interested  therein. 
Nor  does  it  appear  that  the  ship  at  the  time  of  her  departing  from 
Lisbon,  or  at  the  beginning  of  the  adventure  insured,  was  not 
the  property  of  or  belonging  to  the  King  or  any  of  his  subjects. 

The  case  was  elaborately  argued  in  Trinity  Term  last  by  Giles 
in  support  of  the  demurrer,  and  Holroyd,  contra :  but  the  Lord 
Chief  Justice,  in  giving  judgment,  entered  so  fully  into  the 
consideration  of  the  principal  points  on  which  the  arguments 
turned,  that  the  detail  of  them  may  properly  be  dispensed  with. 
At  the  close  his  Lordship  observed,  that  as  the  most  material 
point  would  come  again  under  discussion  in  another  case  of 
Gamba  v.  Le  *Me8urier,^  which  stood  in  the  paper  for  argument, 

t  See  poet,  p.  590. 
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the  Court  would  postpone  giving  any  opinion  till  they  had  heard     Kbluteb 
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counsel  in  that  case. 


Lord  Ellenborouoh,  Ch.  J.  now  delivered  the  opinion  of  the 
Court: 

This  was  an  action  upon  a  policy  of  insurance  made  the  11th 
of  September,  1795,  by  the  plaintiff,  as  agent,  upon  the  ship 
Princess  Louisa,  ''  at  and  from  Lisbon  to  Cadiz,  and  at  and  from 
thence  to  Flushing."  The  premium  is  stated  to  be  ''at  and 
after  the  rate  of  20  guineas  per  cent.,  to  return  61.  per  cent,  if 
the  said  ship  or  vessel  sailed  from  Cadiz  with  convoy  for 
England ;  and  2Z.  per  cent,  more  for  convoy  from  England  to 
Elushing ;  or  lOZ.  per  cent,  if  with  convoy  for  the  voyage,  and 
arrived."  The  declaration  contains  no  averment  of  interest  in 
any  particular  person  ;  but  alleges  ''  that  the  ship  was  not  at  the 
time  of  making,  effecting,  or  subscribing  the  policy,  nor  of  the 
happening  of  the  loss,  the  property  of  or  belonging  to  the  King 
or  any  of  his  subjects."  This  allegation  was  made  in  order  to 
take  the  case  of  this  ship,  as  far  as  the  allegation  in  question  is 
competent  for  the  purpose,  out  of  the  provision  of  the  stat.  19 
Oeo.  II.  c.  87,  s.  1,  whereby  assurance,  interest  or  no  interest, 
"  on  any  ship  belonging  to  his  Majesty  or  any  of  his  subjects," 
is  prohibited.  It  is  to  be  observed  that  this  allegation  predicates 
nothing  as  to  the  property  in  the  ship  from  the  time  of  the 
commencement  of  the  risk  covered  by  the  policy,  but  only  from 
a  subsequent  period,  that  of  effecting  the  policy.!  The  declara- 
tion then  ^states,  that  the  ship  departed  from  Lisbon,  and  arrived 
in  safety  at  Cadiz ;  and  afterwards  departed  from  Cadiz  with 
convoy  for  England  in  prosecution  of  her  voyage,  and  arrived : 
but  that  afterwards,  and  before  her  voyage  could  be  completed, 
she  was  taken  as  prize  by  his  Majesty,  and  wholly  lost.  To  this 
count  upon  the  policy  of  assurance  there  is  a  demurrer,  and 
a  joinder  in  demurrer ;  and  upon  the  argument  thereof  several 


r    399] 


X  Vide  Nanie$  y.  Thampwm,  2  East, 
386;  6B.  B.458,  where  the  ayer- 
ment  was,  ''that  the  ship  was  not, 
at  the  time  of  effecting  the  policy, 
nor  of  the  happening  of  the  loss  after 


mentioned,  nor  at  any  other  time, 
the  property  of  the  King,"  &c.,  and 
yide  an  equiyalent  ayerment  in 
Crawford  y.  Hunter,  4  E.  B.  576 
(8  T.  E.  14). 
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qaestions  have  been  made.  One  is.  Whether  any  return  of 
Lb  premium  be  demandable  under  the  policy  in  the  events  which 
Mbsusieb.  Y^^e  happened,  of  a  departure  of  the  ship  with  convoy  from 
Cadiz  for  England ;  the  ship  not  having  afterwards  arrived  at 
Flushing,  where  the  voyage  was  to  terminate  ?  Upon  this  point 
we  are  of  opinion  that  no  return  of  premium  is  demandable 
within  the  meaning  of  the  policy ;  no  arrival  at  Flushing,  the 
ultimate  port  of  destination,  having  in  this  case  taken  place. 
That  the  words,  "  and  arrived,"  annex  a  condition  which  over- 
rides and  governs  equally  all  the  several  stipulations  contained 
in  the  policy  for  a  return  of  premium  in  the  events  of  a  sailing 
with  convoy  for  the  different  parts  and  subdivisions  of  the 
voyage;  that  is  to  say,  the  return  of  8Z.  per  cent,  for  sailing 
from  Cadiz  with  convoy  for  England,  and  22.  per  cent,  more  for 
convoy  from  England  to  Flushing,  as  well  as  the  return  of  lOL 
per  cent.,  the  sum  total  of  these  several  returns,  for  a  sailing 
with  convoy  for  the  whole  voyage.  By  inverting  the  order  of 
these  three  different  provisions  respecting  returns  of  premium, 
and  taking  the  last  first,  it  will  place  the  matter  in  a  clearer 
point  of  view.  The  stipulation  about  premium  and  its  return 
will  then  stand  thus;  at  and  after  the  rate  of  20  guineas  to 
return  10/.  per  cent,  if  the  ship  sailed  with  convoy  for  the 
voyage  and  arrives :  if  from  Cadiz  with  convoy  for  England,  8/. 
[  •400  ]  per  cent. :  and  21.  per  cent,  more  for  *convoy  from  England  to 
Flushing.  In  this  mode  of  arranging  the  provisions  respecting 
returns  of  premium,  the  word  arrived  is  naturally  in  point  of 
construction  carried  forward  and  united  successively  with  each 
branch  of  these  provisions,  and  operates  plainly  as  a  condition 
equally  affecting  them  all.  Indeed  it  is  impossible  to  assign  a 
reason  why  the  total  amount  of  the  two  several  parts  of  the 
premium  thus  divided  and  appointed,  with  reference  to  the 
risks  of  the  two  several  parts  of  the  voyage,  should  be  made 
returnable  only  upon  the  event  of  arrival  at  the  end  of 
the  voyage ;  and  why  the  several  parts  of  the  premium  should 
respectively  be  made  returnable  on  account  of  the  mere  sailing 
with  convoy  for  the  respective  parts  of  the  voyage,  independent 
of  the  same  event  of  ultimate  arrival:  and  this  too  when 
the  underwriter    should    ultimately  have   derived   no  benefit 
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from  snch  partial  convoy,  but  should  still  have  a  total  loss  to 
pay. 

Another  point  was  made,  Whether  the  allegation  respecting 
the  property  of  the  ship  shewed  it  to  have  been  foreign  during 
the  whole  period  of  the  risk  insured,  so  as  to  render  the  one 
entire  risk,  in  the  manner  in  which  it  was  insured,  a  valid 
subject  of  insurance  within  the  stat.  19  Geo.  II.  c.  87,  s.  1  ? 
And  next,  supposing  the  allegation  in  question  not  to  be 
sufficient  for  that  purpose,  then.  Whether  it  may  not  be  rejected 
as  surplusage?  which  depends  on  this  question,  viz.  Whether 
any  allegation  on  the  subject  were  at  all  necessary  to  be  made 
on  the  part  of  the  plaintiff,  and  whether  it  were  not  incumbent 
on  the  defendant  to  have  shewn  that  the  property  was  not 
insurable  in  virtue  of  the  provisions  introduced  by  that  statute, 
by  analogy  to  the  statute  of  frauds  and  the  cases  on  common 
law  pleadings  which  have  been  cited  as  in  respect  to  that 
statute?  in  other  words.  Whether  the  stat.  19  Geo.  II.  has 
♦rendered  any  other  mode  of  declaring  on  the  subject  of  interest 
necessary  than  what  was  usual  and  deemed  sufficient  before  that 
statute  ? 

The  last  and  principal  point  which  was  made  on  the  part  of 
the  defendant,  (assuming  that  the  ship  in  question  has  been  well 
insured  as  a  foreign  ship  without  any  averment  of  interest)  was 
this.  Whether  an  insurance  upon  a  foreign  ship,  underwritten 
generally  against  capture  by  a  British  subject,  be  a  valid 
insurance,  competent  in  point  of  law  to  charge  such  British 
underwriter  in  the  event  which  has  happened,  that  is  to  say,  of  a 
capture  of  such  ship  by  his  Majesty  ?  And  iaasmuch  as  we  are 
of  opinion  in  favour  of  the  defendant  upon  this  latter  ground  of 
objection  to  the  action,  it  renders  it  wholly  unnecessary  for  us  to 
consider  the  two  immediately  preceding  questions,  which  relate 
to  the  sufficiency  of  the  allegation  in  the  declaration,  in  respect 
to  the  property  in  the  ship,  as  being  foreign,  and  the  necessity  in 
point  of  law  which  the  plaintiff  might  or  might  not  be  under  to 
have  made  any  allegation  at  all  on  the  subject.  As  to  the  last 
ground  of  objection  to  the  validity  of  this  insurance,  it  imme- 
diately involves  this  question,  and  has  been  properly  so  argued, 
viz.  Whether  an  insurance  made  in  its  terms  against  capture 
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generally  can  be  legally  carried  into  effect,  bo  as  to  operate  as  an 
indemnity  against  an  act  of  hostile  capture  on  the  part  of  his 
Majesty  and  his  subjects,  in  favour  of  an  enemy,  (for  such  the 
proprietor  of  this  ship  must  be  taken  to  be  at  the  time  of  the 
capture  in  question) ;  the  ship  having  been,  as  alleged,  taken  as 
prize  by  his  Majesty,  and  which  prinul  facie  imports  that  it  was 
duly  so  taken  ?  And  upon  full  consideration  of  the  subject  we 
are  of  opinion,  that  this  last  ground  of  objection  is  well  founded, 
and  that  no  action  can  be  maintained  upon  this  policy  to  recover 
the  *loss  in  question.  A  policy  containing  an  insurance  against 
British  capture,  eo  nomine,  would  be  illegal,  and  void  upon  the 
face  of  it,  as  being  directly  and  obviously  repugnant  to  the 
interest  of  the  state,  having  an  immediate  tendency  to  render 
ineffectual  to  the  extent  of  the  indemnity  created  thereby  all 
offensive  operations  by  sea,  adopted  on  the  part  of  his  Majesty 
and  his  subjects,  for  the  purpose  of  weakening  the  strength  and 
diminishing  the  resources  of  the  enemy.  And  if  an  insurance 
by  a  British  subject,  made  in  terms,  against  British  capture, 
would  be  void,  an  insurance  indirectly  producing  the  same  effect, 
by  the  application  afterwards  of  the  general  terms  of  the 
insurance  to  the  particular  event,  {i.e.)  of  British  capture  which 
has  since  happened,  must,  we  are  of  opinion,  upon  principle  be 
equally  illegal ;  and  that  no  peril,  the  subject  of  insurance,  can 
be  covered  under  the  generality  of  the  terms  "capture," 
*'  detention  of  princes,"  or  the  like,  which  could  not,  consistently 
with  law,  be  specifically  insured  against  in  direct  and  express 
terms.  Every  particular,  to  which  the  general  term  is  in  the 
sense  and  meaning  of  the  parties  and  consistently  with  law 
applicable,  may  be  considered  as  virtually  comprehended  within 
the  scope  of  such  general  term.  If  therefore  capture  by  a  British 
force  were,  and  consistently  with  law  could  be,  meant  as  one  of 
the  risks  insured  against  under  the  word  capture,  we  may 
consider  this  description  of  risk  for  all  purposes  of  construction 
as  actually  inserted  in  the  body  of  the  policy  itself :  but  what 
would  be  the  legal  effect  of  a  direct  assurance  against  British 
capture,  we  have  expressed  already.  Indeed  all  words  of  similar 
generality  with  the  word  "capture"  which  are  to  be  found  in  the 
policy,  as  "  arrest  and    detainment    of  princes,"   "  all  other 
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perils/'  &c.  mnst  be  underBtood  with  this  exception  and  qualifi- 
cation annexed  to  them,  {i.e.)  *that  the  law  of  the  country  to 
which  the  assurer  belongs  be  not  contravened,  and  its  essential 
interests  prejudiced  by  the  application  of  them  to  any  particular 
case  sought  to  be  covered  thereby  ;  for  otherwise,  as  the  loss  of 
enemies'  property  by  an  act  of  hostility  on  our  part  might  be 
indemnified  to  the  enemy  by  the  one  term,  so  losses  incurred  by 
legal  seizure,  in  the  course  of  a  smuggling  adventure,  might  be 
indemnified  to  the  smuggler  by  the  other ;  as  indeed  any  other 
description  of  marine  peril  which  might  be  mcurred  in  the  course 
of  any  enterprise  whatsoever  of  an  illegal  nature,  besides  those 
already  specified,  might  be  indemnified  to  the  adventurer  under  the 
words  "  other  peril."  Whatever  opinionst  may  heretofore  have 
obtained  in  favour  of  the  expediency  of  allowing  insurance  to  be 
made  upon  enemies'  property  against  capture,  and  whatever  at- 
tempts may  have  been  made  to  procure  any  legislative  declaration 
or  provisions  in  support  of  them,  neither  those  opinions,  nor  any 
degree  of  weight,  authority,  and  zeal  with  which  they  were 
attended,  have  gone  the  length  of  producing  one  single  judicial 
determination  in  favour  of  the  legality  of  such  a  practice : 
indeed  its  legality  never  was  in  any  one  instance  immediately 
and  distinctly  brought  into  judicial  question  and  argument  at 
the  periods  alluded  to,  or  at  any  time  since.  The  practice  has 
subsisted  in  such  extent  as  it  has  hitherto  prevailed  merely 
upon  .the  mutual  good  faith  and  confidence  of  the  several  parties 
to  such  contracts.  When  the  objection  is  taken,  as  it  of  late 
has  been  in  several  instances,  it  necessarily  requires  to  be 
treated  in  the  same  way  as  any  other  ^question  of  law :  and 
consistently  with  the  rules  of  law  it  appears  to  us  that  the  objec- 
tion ought  to  prevail.  A  recent  judgment  of  the  Court  of 
Common  Pleas,  in  the  case  of  Furtado  v.  Rogers,  8  Bos.  &  P. 
191, 1  has  in  substance  decided  against  the  legality  of  such  a 
contract ;  in  the  general  grounds  of  which  judgment  I  entirely 
agree.  And  the  full  consideration  and  discussion  which  the  point 
now  immediately  before  this  Court,  and  the  authorities  and 


t  Alluding  to  the  opinions  deli- 
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of  permitting  insurances  on  enemy's 
property,  the  affirmative  of  wliicli 


was  supported  by  Sir  Dudley  liyder 
and  Lord  Mansfield,  when  Attor* 
ney  and  Sttlicitor'Oeneral  in  1747. 
t  6  B.  B.  752. 


Kbllkbb 

V. 

Le 
Mesurieb. 

[•403] 


[  *'*04  ] 


588  1808.    K.  B.    4  EAST,  404—405.  [r-h. 

Kellkeb  principles  connected  with  it,  then  received  from  Lord  Alvamlet, 
Le         render  it  unnecessary  for  me  to  go  more  at  large  into  the  same 

ME8UU1ER.  gujjJQgt  upon  the  present  occasion.  I  will,  however,  before  I 
conclude,  take  notice  of  one  point  which  was  made  in  argument 
in  a  case  similar  to  the  present,  and  in  which  I  am  next  about  to 
pronounce  the  judgment  of  the  Court ;  I  mean  the  case  of  Gamba 
V.  Le  Mesimer;  f  and  that  point  was  this  :  that  the  Legislature, 
by  the  provisions  contained  in  the  stat.  84  Geo.  III.  c.  79,  s.  17, 
viz.  "  that  it  should  be  lawful  for  any  person  or  persons,  who 
before  the  8tli  of  May,  1798,  had  effected  any  insurance  in  their 
own  names  on  any  ship  or  effects  belonging  to  persons  resident 
in  the  dominions  of  France,  or  within  any  territory  or  place 
which  was  on  the  first  of  January,  1794,  subject  thereto,  or 
which  during  the  war  should  be  under  the  government  of  France, 
for  the  benefit  of  such  persons  so  residing  respectively,"  to  apply 
to  the  commissioners  appointed  by  that  Act  to  direct  the 
payment  of  any  money  due  by  virtue  of  such  insurance,  in  such 
manner  as  the  commissioners  should  direct,  and  which  the 
commissioners  were  authorised  to  order  accordingly ;  and  that 
in  case  of  refusal  to  pay  such  money,  it  should  be  lawful  for  the 
persons  in  whose  names  such  insurance  might  have  been  effected, 
with  the  leave  of  the  commissioners,  to  bring  any  action  on  such 
[  '^orj  ]  insurance,  and  to  *recover  any  money  due  thereon,  any  thing  in 
the  said  recited  Act  of  this  present  session  of  Parliament  (i.e.  84 
Geo.  III.  c.  9)  to  the  contrary  notwithstanding:  and  that  it 
should  not  be  pleaded  to  any  such  action,  that  the  person  or 
persons,  for  whose  benefit  any  such  insurance  was  made,  was  an 
alien  enemy:  provided  that  the  money  which  should  be 
recovered  by  means  of  any  such  action  should  in  all  respects  be 
subject  to  the  provisions  contained  in  the  said  recited  Act,  and 
that  Act.  It  was  contended,  that  the  Act  in  question  contem- 
plated actions  for  insurances  effected  by  British  subjects,  in 
trust  for  residents  in  France  even  during  the  war,  (for  the  period 
mentioned  in  that  Act  as  the  allowed  limit  to  such  insurances, 
viz.  the  8th  May,  1798,  was  near  two  months  after  the  com- 
mencement of  the  war),  as  generally  maintainable,  except  for 
the  objections  which  that  Act  removed  out  of  the  way,  viz.  the 
objection  arising  out  of  the  prohibition  contained  in  the  6th 
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sect,  of  the  84  Geo.  III.  c.  9,  of  paying  money  belonging  to 
I)er8on8  in  France;  and  also  the  objection  arising  out  of  a 
provision  in  the  7th  section,  which  prevented  the  maintenance 
of  any  action  contrary  to  the  provisions  of  that  Act ;  and  also, 
the  farther  objection  which  might  be  made  by  plea,  (and  which 
was  in  fact  made  in  the  then  depending  action  of  Brandon  v. 
Xeabitt,})  viz.  that  the  person  alleged  to  be  interested,  and  for 
whose  benefit  the  action  was  brought,  was  an  alien  enemy :  in 
other  words,  that  by  removing  the  recent  statutable  impediments 
to  the  suit,  and  the  common  law  objection  to  the  person  of  him 
whose  suit  it  in  effect  was,  and  those  only,  the  Legislature  must 
have  considered  no  other  objection  as  actually  standing  in  the 
way  of  the  plaintiff's  right  to  recover.  And  certain  it  is,  that 
the  objection  now  relied  upon,  viz.  to  the  general  nature  of  the 
suit  as  founded  upon  a  contract  *which  the  law  will  not  assist  in 
carrying  into  effect,  was  not  removed  by  the  provisions  of  that 
Act ;  unless  the  provision,  that  it  should  not  be  pleaded  to  any 
8uch  action,  that  the  person  for  whose  benefit  such  insurance 
was  made  was  an  alien  enemy,  could  be  construed,  (which  in 
furtherance  of  the  intention  and  object  of  the  Legislature  on 
this  head  it  perhaps  might  have  been,)  as  going  the  length  of 
providing  that  the  hostile  situation  of  the  party  interested, 
and  any  contravention  of  law  by  the  insurances  in  question 
arising  out  of  that  circumstance,  should  not  have  the  effect  of 
barring  the  plaintiff's  right  to  recover  thereupon.  If  however 
these  words  cannot  receive  a  construction  in  this  extent,  the 
consequence  certainly  is,  that  the  Legislature  in  the  instance  in 
question  defectively  provided  for  the  right  of  suit  it  meant  to 
give,  by  not  removing  all  the  impediments  which  then  stood  in 
its  way ;  a  construction  certainly  more  just  in  point  of  law,  and 
more  true  in  point  of  fact,  as  applied  to  the  actual  intentions  of 
the  Legislature  upon  the  subject,  than  that  construction  is,  by 
which  the  Legislature  is  to  be  supposed  to  have  altered  the  law 
in  a  matter  which  so  extensively  affects  the  interests  of  the 
country,  as  the  allowing  its  subjects  to  idemnify  its  enemies  from 
loss  arising  from  capture  by  its  cruizers,  and  to  have  declared 
indirectly  that  insurances  made  for  the  protection  of  enemies' 

t  See  Brandon  v.  Nesbiit,  3  R.  B.      Curling,  p.  592,  poet  (4  East,  410,  1 
109   (6  T.   B.   23),  and  Brandon  v.      Smith,  «6). 
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property  should  be  a  valid  subject  of  action  in  a  court  of  law. 

We  are  of  opinion  therefore  that  this  last  objection  also  is 

unfounded,   and  that  there  ought  to    be  judgment    for    the 

defendant. 

Judgment  fm^  tlie  defendant. 


1808. 
Not.  28. 

[407] 
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GAMBA  AXD  Another  v.  LE    MESUEIER. 

(4  East,  407—410 ;  S.  C.  1  Smith,  81—84.) 

An  underwriter  on  French  property  in  time  of  peace  is  not  liable  for 
a  loss  occasioned  by  capture  by  tiie  King's  ships  during  hostilities 
which  commenced  between  Qreat  Britain  and  France  subsequent  to  the 
policy  being  effected,  and  terminated  prior  to  the  action  brought. 

This  was  an  action  upon  a  policy  of  assurance,  dated  18th  of 
September,  1792,  upon  the  goods  on  board  the  ship  jEole  at 
and  from  St.  Domingo  to  Dunkirk,  to  recover  a  loss  by  capture. 
At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  sittings  in 
London  after  Hilary  Term,  1803,  the  jury  found  a  verdict  for 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

The  plaintiffs  on  the  18th  of  September,  1792,  caused  the 
insurance  in  question  to  be  made  on  the  ship  ^olty  and  on  any 
kind  of  goods  and  merchandises  on  board.  The  defendant  sub- 
scribed the  policy  for  2002.  on  the  goods.  On  the  16th  of 
October,  1792,  the  ship  begun  to  take  her  loading  on  board. 
From  the  time  of  the  insurance  until  the  loss  hereinafter-men- 
tioned the  plaintiffs  were  owners  of  the  ship,  and  interested  in 
the  cargo  beyond  the  amount  of  the  sum  insured.  At  the  time 
the  policy  was  effected,  and  from  thence  until  the  action  was 
commenced,  the  plaintiffs  were  French  subjects,  merchants  and 
partners,  resident  at  Dunkirk  in  France,  which  country,  when 
the  policy  was  effected,  was  in  amity  with  this  kingdom,  and 
remained  so  until  February,  1793,  at  which  time  hostilities  broke 
out  between  this  kingdom  and  France.  The  ship  ^Kole  with  her 
cargo  on  board  remained  in  good  safety  at  St.  Domingo  until  the 
29th  of  September,  1793,  when  the  ship  and  her  cargo  were 
captured  by  three  British  frigates,  and  were  afterwards  regularly 
condemned  in  the  Court  of  Admiralty  as  prize  to  the  British 
force.  At  the  time  this  action  was  commenced  this  country 
♦was  again  in  amity  with  France.     On  the  8rd  of  May,  1795, 


YOL.vn.]  1803.    K.  B,    4  EAST,  408— 409, 


591 


his  Majesty  granted  a  License  to  Messrs.  Bourdieu,  authorising 
them  to  receive  from  the  underwriters  on  this  policy  the  money 
for  which  they  had  subscribed ;  and  this  action  was  brought  under 
the  directions  of  Messrs.  Bourdieu,  the  plaintiffs'  agents.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  plaintiffs 
were  entitled  to  recover  in  this  action  ? '  If  the  Court  should  be 
of  opinion  that  they  were,  a  verdict  was  to  be  entered  for  the 
plaintiffs ;  if  not,  then  a  nonsuit  was  to  be  entered.  Either 
party  was  to  be  at  liberty  to  turn  this  case  into  a  special  verdict. 
This  case  was  argued  with  great  ability  in  this  Term  by  C 
Warren  for  the  plaintiffs,  and  Best,  Serjeant,  for  the  defendant. 
But  as  the  arguments  were  of  the  same  general  nature  as  those 
commented  upon  in  the  judgment  delivered  in  the  last  case, 
some  of  which  arguments  were  particularly  noticed  by  the  Lord 
Chief  Justice  as  having  been  urged  by  the  counsel  for  the  plain- 
tiffs in  this  case,  the  same  reason  which  was  there  given  for  the 
omission  of  the  arguments  at  the  bar  will  suffice  for  not  repeating 
them  here.  The  cases  are  all  collected  in  the  report  of  Furtado 
V.  Rogers,  8  Bos.  &  P.  191.+ 

LoBD  Ellenborough,  Ch.  J.  now  delivered  the  opinion  of  the 
Court: 

This  was  an  action  upon  a  policy,  effected  by  French  subjects 
before  the  war  which  broke  out  in  1798,  upon  the  ship  ^ole  and 
her  cargo,  which  were  captured  afterwards  during  the  war.  The 
action  was  brought  during  the  period  in  which  amity  was 
restored  between  the  two  countries.  This  action,  for  the  reasons 
already  given  in  the  case  of  KeUner  v.  Le  Mesurier,  I  we  are  of 
opinion  is  not  maintainable.  It  was  in  the  course  of  the  argu- 
ment *in  this  case  on  the  part  of  the  plaintiff,  that  the  point  was 
made  by  Mr.  Warren,  on  the  construction  and  effect  of  the 
statutes  84  G.  III.  c.  9,  and  79,  as  recognizing  the  right  to 
maintain  this  species  of  action;  upon  which  I  have  observed 
already.  The  other  grounds  upon  which  he  principally  rested 
his  arguments  for  the  defendant  have  not  induced  us  to  alter  the 
opinion  we  formed  on  the  hearing  of  the  former  case ;  for  it  by 
no  means  follows  that  an  action  can  be  maintained  on  a  contract 
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detrimental  to  the  interests  of  the  State,  because,  until  a  particu- 
lar statute  was  made  to  prohibit  ransom  bills,  actions  were  in 
fact  maintained  on  such  bills ;  for,  as  was  observed  at  the  bar,  at 
the  time  when  such  contracts  were  allowed  to  be  sued  upon, 
it  was  supposed  that  the  interests  of  the  country  were 
rather  advanced  than  prejudiced  by  them.  Ai^d  as  to  the  argu- 
ment, built  upon  the  supposed  case  of  a  contract  made  before  a 
war  to  supply  an  alien  with  a  certain  number  of  ships  or  certain 
quantities  of  goods  after  a  war,  it  does  not  appear  to  us  to  have 
any  bearing  on  the  question ;  for  such  contract  would  not  have 
any  tendency  to  assist  the  enemy  by  indemnifying  him  against 
the  reprisals  of  this  country,  unless  the  supply  of  ships  or  goods 
were  to  depend  on  the  losses  which  he  might  happen  to  sustain 
during  the  war :  in  which  case  the  same  objection  would  hold  as 
that  which  prevents  an  insurance  during  the  war ;  for  it  differs 
only  in  degree  whether  an  enemy  be  indemnified  during  a  war 
for  the  losses  he  sustains  in  consequence  of  it,  or  whether  he 
receive  a  compensation  for  those  same  losses  after  the  determina- 
tion of  the  war :  in  both  cases  the  loss  will  at  one  time  or  another 
fall  on  the  country  of  which  the  insurer  is  a  subject,  and  the 
enemy  will  *during  the  war  receive  either  means  or  encourage- 
ment from  his  losses  being  in  the  one  case  compensated  as  they 
shall  happen,  and  in  the  other,  from  his  prospect  of  indemnity 

^  '  A  nonsuit  to  he  entered. 
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BEANDON  V.   CTJRLmG. 

(4  East,  410—418;  S.  C.  1  Smith,  85—89.) 

An  insurance  on  goods  from  London  to  BayonYie  in  France,  shipped 
on  board  a  neutral  ship  on  account  and  at  the  risk  of  Frenchmen,  before 
the  declaration  of  hostilities  between  Great  Britain  and  France,  bnt 
exported  afterwards,  cannot  be  enforced  against  the  underwriter  even 
after  the  restoration  of  peace,  to  rccoTcr  a  loss  by  capture  of  a  co- 
belligerent  (though  not  stated  to  be  an  ally)  during  the  war.  Every 
insurance  on  alien  property  by  a  British  subject  must  be  understood 
with  this  implied  exception,  that  it  shall  not  extend  to  cover  any  loss 
happening  during  the  existence  of  hostilities  between  the  respective 
coimtries  of  the  assured  and  assurer. 

This  action  was  brought  against  the  defendant  as  an  under- 
\vTiter  on  a  policy  of  insurance  on  goods  in  the  ship  Greyhound, 
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warranted  an  American  ship,  on  a  voyage  at  and  from  London  to     Bbardok 

Bayonne ;  and  the  loss  was  stated  to  have  arisen  by  seizure  and     cubliho. 

detention.    At  the  trial  before  Lord  Ellenborough,  at  the  sittings 

after  Hilary  Term,  1808,  a  verdict  was  found  for  the  plaintiff  for 

194Z.  15«.,  subject  to  the  opinion  of  the  Court  on  the  following 

case. 

The  plaintiff,  being  a  merchant  residing  in  London,  in  the 
latter  end  of  the  year  1792  received  orders  from  the  persons 
averred  to  be  interested  in  the  goods  insured,  resident  at  Bayonne 
in  France,  to  purchase  and  ship  for  their  account,  on  commis- 
sion, sundry  East  Lidia  piece  goods,  which  he  accordingly  pur- 
chased for  them.  These  goods  were  shipped  by  the  plaintiff  on 
board  the  ship  in  question,  (being  a  general  ship)  in  the  port  of 
London  in  January,  1798 ;  and  on  the  4th  of  February,  1798, 
the  bills  of  lading  were  signed  by  the  captain,  and  on  the  follow- 
ing day  were  forwarded  by  the  plaintiff  to  the  consignees  of  the 
goods  at  Bayonne,  for  whom  the  same  had  been  purchased  and 
shipped,  accompanied  by  invoices  thereof.  On  the  4th  of  Feb- 
ruary, 1798,  an  order  of  council  of  that  date  was  signed,  and  on 
the  9th  was  *published  in  the  Gazette,  which,  after  reciting  [  •iii  ] 
''that  his  Majesty  had  received  intelligence  that  some  ships 
belonging  to  his  subjects  were  detained  in  the  French  ports, 
ordered  that  no  ships  belonging  to  any  of  his  Majesty's  subjects 
should  be  permitted  to  enter  and  clear  out  for  any  of  the  ports 
of  France,  or  for  the  ports  of  any  country  occupied  by  the  armies 
of  France,  until  further  orders ;  and  that  a  general  embargo  or 
stop  be  made  of  all  French  ships  then  within,  or  which  hereafter 
should  come  into  any  of  the  ports  of  Great  Britain,  together  with 
all  persons  and  effects  on  board  the  said  ships ;  but  that  the 
utmost  care  be  taken  for  the  preservation  of  the  cargoes  on  board 
any  of  the  said  ships,  so  that  no  damage  or  embezzlement  what- 
soever be  sustained."  The  policy  was  subscribed  by  the  defendant 
on  the  2l8t  of  January,  1798.  On  the  11th  of  February,  1793, 
the  said  ship  sailed  from  London  for  Bayonne;  the  captain 
having  first  done  at  London  every  thing  necessary  by  law  and 
the  practice  of  the  custom  house  to  enable  her  to  sail  from 
London,  with  an  intention  of  going  to  Bayonne.  On  the  13th  of 
February,  1798,  she  arrived  at  Gravesend,  and  on  the  following 
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BBiNDON  day  the  captain  received  from  the  searchers'  office  there,  ac- 
CuBLiNG.  cording  to  the  ordinary  and  usual  course,  the  cocquet  and  other 
papers,  which  are  always  transmitted  from  the  custom-house  in 
London  to  Gravesend,  for  the  purpose  of  being  there  delivered  to 
the  captains  of  ships  sailing  upon  outward  voyages,  and  the  ship 
immediately  afterwards  sailed  from  Gravesend  for  Bayonne. 
The  order  of  council  for  the  declaration  of  hostilities  between 
Great  Britain  and  France  was  signed  by  his  Majesty's  privy 
council  on  the  11th  February,  1793,  and  on  the  following  day 
[  *412  ]  was  received  by  the  commissioners  at  the  custom-house  *in 
London.  The  order  of  council  declaring  hostilities  against 
France  was  published  in  the  London  Gazette  on  the  12th  of  Feb- 
ruary. Li  the  latter  end  of  February  the  captain  was  under  the 
necessity  of  putting  into  Port-Passage  in  Spain,  and  before  he 
could  prosecute  his  voyage  to  Bayonne,  the  cargo  was  seized  by 
officers  acting  under  the  authority  of  the  king  of  Spain,  and 
afterwards  condemned  as  prize.  The  ship  was  American,  as 
warranted  ;  and  the  persons  interested  in  the  cargo  were  French 
subjects  resident  at  Bayonne  at  the  time  the  goods  were  ordered, 
purchased,  and  shipped,  and  also  at  the  time  the  ship  sailed  on 
the  voyage,  and  at  the  time  of  the  capture.  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  plaintiff  were  entitled 
to  recover  in  this  action  ?  If  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  the  verdict  to  stand : 
if  not,  then  a  nonsuit  to  be  entered. 

The  case  was  argued  on  a  former  day  in  this  Term,  when 
many  of  the  arguments  adduced  in  the  two  last  cases  were  again 
urged.  But  it  will  be  sufficient  to  advert  to  the  principal  grounds 
upon  which  this  case  was  attempted  to  be  distinguished  from 
those. 

Giles,  for  the  plaintiff,  first  referred  to  the  dates  of  the  case, 
to  shew  that  the  contract  was  legal  at  the  time  it  was  made,  the 
policy  having  attached  in  January,  1793,  at  which  time  the 
property  of  the  goods  was  vested  by  the  shipment  in  the  assured, 
by  whose  order  and  at  whose  risk  they  were  shipped ;  and  the 
embargo  not  taking  place  till  the  9th  of  February,  nor  hostilities 
declared  till  the  12th :  And  then  contended  that  the  Court  of 
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<]!.  B.  in  Fui-tado  v.  Rogers,\  did  not  proceed  upon  the  ground     BaAWDox 
^that  the  contract  of  insurance  which  was  valid  in  its  inception,     gublino. 
{having  been  made  like  the  present  in  the  time  of  peace),  was      [  *413  ] 
Tacated  by  the  commencement  of  hostilities  between  the  countries 
of  the  assured  and  insurer ;  but  that  the  contract  itself  must  be 
«o  expounded  as  to  exclude  the  particular  occasion  of  the  loss  in 
that  case,  which  was  by  British  capture ;   it  not  being  competent 
to  any  subject  to  enter  into  a  contract  to  indemnify  another 
Against  the  acts  of  his  own  State :   and  therefore,  says  Lord 
Alvaklky,  in  delivering  the  judgment  of  the  Court  in  that  case, 
*'  the  law  infers  that  the  contract  contains  an  exception  of 
captures  made  by  the  government  of  his  own  country/' 

(LoBD  Ellenbobough,  Ch.  J. :  Is  it  not  as  much  an  implied 
exception  in  the  contract  to  exclude  captures  by  the  ally  of  the 
British  government  ?) 

That  question  cannot  be  raised  in  this  case,  because  the  fact  of 
Spain  being  then  an  ally  of  Great  Britain  is  not  stated.     The 
question  then  is  resolvable  into  this,  whether,  supposing  the 
contract  were  legal  at  the  time  it  was  made,  a  loss  happening  by 
a  peril  of  the  sea,  or  any  other  than  by  a  hostile  act  of  our  own 
state,  or  even  of  its  ally,  be  not  recoverable  in  time  of  peace, 
when  the  plea  of  alien  enemy  cannot  be  interposed  to  stay  the 
action,  nor  any  objection  be  raised  on  account  of  trading  with  an 
enemy  ?    Now  the  very  form  of  the  plea  of  alien  enemy,  which 
was  resorted  to  in  the  former  action  of  Brandon  v.  Nesbitt  I  upon 
the  same  policy,  shews  that  war  of  itself  does  not  vacate  an  ante- 
cedent contract  made  with  an  alien  enemy  before  the  breach  with 
his  country,  ^because  it  is  only  in  stay  of  the  remedy  and  not  in       [  •*!*  ] 
bar  of  the  contract.    At  most,  the  declaration  of  war  only  sub- 
jected the  goods  of  the  enemy  to  seizure ;   and  had  they  been 
seized  by  the  King's  authority,  the  underwriters  would  not  have 
been  liable,  because  such  a  seizure  is  not  a  peril  within  the 
policy.    But  the  plaintiff  was  not  under  any  imperative  obliga- 
tion to  seize  them,  without  a  special  authority,  even  if  he  had 
the  opportunity  of  doing  so.    Neither  could  he  have  stopped 
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Brandon  them  in  trangitu  without  the  assent  of  the  American  captain,  vho 
CuBLiNG.  before  the  declaration  of  hostilities  had  signed  the  bills  of  lading 
which  bound  him  to  deliver  to  the  consignees  in  France.  Nor 
can  this  be  deemed  to  be  a  policy  to  cover  a  trading  with  the 
enemy,  so  as  to  bring  the  case  within  the  principle  of  Potts  v. 
Bell ;  t  for  the  property  in  the  goods  vested  in  the  consignees 
upon  the  shipment,!  which  was  before  the  war :  and  it  does  not 
militate  against  public  policy  for  a  subject  during  hostilities  to 
obtain  payment  from  an  alien  enemy  of  a  debt  antecedently  due. 

R.  Carry  contra,  relied  principally  on  the  ground  that  though 
the  shipment  were  made  before  hostilities  declared,  the  goods 
were  exported  afterwards;  which  constituted  either  a  trading 
with  the  enemy ;  which  being  illegal,  the  insurance  to  cover  it 
must  also  be  illegal  within  the  case  of  Potts  v.  Bell ;  t  or  it  was 
a  direct  insurance  of  enemy's  goods,  which  was  equally  illegal* 
It  matters  not  whether  the  contract  be  illegal  ab  incipio,  or 
become  so  afterwards  by  the  act  of  the  State :  in  neither  case 
[  *4i5  ]  can  it  be  enforced.  After  the  declaration  of  hostilities,  *it  was 
the  duty  of  the  plaintiff  to  have  done  everything  in  his  power  to 
seize  the  goods  or  stop  the  sailing  of  the  ship ;  he  ought  at  least 
to  have  given  notice  to  the  government.  He  had  an  opportunity 
of  doing  so  from  the  11th  to  the  14th  before  the  ship  left 
Gravesend,  during  which  time  she  was  not  cleared  nor  docu- 
mented. And  he  cited  the  cases  of  the  Eenigheid  in  March,  1795, 
before  the  Privy  Council,  that  of  the  Fortuna  in  June,  1795,  and 
that  of  the  Freeden  in  February  the  same  year,  referred  to  in  the 
case  of  the  Hoop,^  where,  though  the  shipments  were  legal,  the  ex- 
portation being  after  notice  of  hostiUties  commenced  was  deemed 
illegal.  And  said  that  this  being  enemy's  property  at  the  time  of 
the  ship's  sailing,  the  case  fell  directly  within  that  of  Bristowe  v. 
Towers.W  And  he  referred  to  an  opinion  delivered  by  FaZtn,ir  to 
shew  the  impolicy  and  incongruity  of  insuring  enemy's  property. 

OUes,  in  reply,  said  that  the  cases  hitherto  had  only  estab- 
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lished  that  a  subject  could  not  make  a  contract  with  an  alien    bbandok 

^nemy,  but  not  that  he  might  not  execute  one  made  with  him     cubling. 

before  he  became  such.     That  the  question  as  to  the  period  of 

exportation  had  no  connexion  with  the  commencement  of  the 

risk  on  the  policy,  which  attached  from  the  loading  of  the  goods 

on  board  at  London ;   and  the  act  of  the  ship  leaving  Gravesend 

was  one  in  which  the  plaintiff  had  no  concern.    The  clearance 

was  at  the  custom-house  in  London,  though  the  documents,  which 

were  the  evidence  only  of  that  clearance,  *were  not  sent  till  the      [  •^ifi  ] 

ship  arrived  at  Gravesend.     That    the  cases  cited  from    the 

Admiralty  Beports,  were  where  the  goods  seized  were  claimed  by 

the  British  merchants  who  shipped  them,  as  their  property ;  and 

the  ground  of  condemnation  by  the  prize  court  was,  that  they 

had  not  done  all  in  their  power  to  resume  possession  of  the 

property  again  after  the  consignees  were  known  to  be  enemies. 

(Lord  Ellenbobouoh,  Ch.  J.,  at  the  close  of  the  argument  said, 
that  as  this  case  seems  to  range  itself  within  the  same  principle 
as  the  antecedent  ones  which  were  then  under  consideration,  the 
Court  would  dispose  of  them  all  at  the  same  time.) 

Lord  Ellbnborough,  Ch.  J.  now  delivered  the  opinion  of  the 
Court: 

This  is  the  case  of  a  policy  of  assurance  on  goods,  purchased 
on  account  of  certain  Frenchmen,  and  shipped  for  their  benefit  on 
board  the  Greyhound,  an  American  ship,  before,  and  actually  ex- 
ported after  the  declaration  of  hostilities  between  the  countries 
of  Great  Britain  and  France,  in  February,  1793 :  and  the  ques- 
tion is.  Whether  a  policy  of  assurance  on  goods,  effected  in  the 
usual  terms  by  the  plaintiff,  a  British  subject,  under  orders  from 
the  French  subjects,  who  are  averred  to  be  interested  therein, 
and  underwritten  by  the  defendant,  a  British  subject,  be  an 
insurance  valid  and  effectual  in  point  of  law  for  the  purpose  of 
covering  such  goods  in  the  course  of  their  exportation  and  transit 
from  Great  Britain  to  Bayonne  in  France,  in  the  event  which 
has  taken  place  of  a  war  between  the  two  countries?  And, 
having,  in  the  judgments  recently  given  by  us  in  the  cases  of 
Kellner  v.  *Le  Mesurier,^  and  Gamba  v.  Le  Me8urier,l  declared       [  •417  ] 

t  AjUe,  p.  583.  X  Ante,  p.  591. 
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Bbandoit  our  opinion,  that  the  general  terms  of  insurance  against  capture 
CuBLiNo.  are  to  be  understood  as  virtually  containing  an  exception  of 
such  captures  as  might  eventually  be  made  by  his  Majesty  and 
his  subjects,  and  against  which  a  British  subject  could  not  con- 
sistently  with  his  public  duty  insure  in  direct  terms,  it  follows  as 
a  consequence  of  the  same  principle,  that  wherever  the  generality 
of  the  terms  of  assurance  might  in  their  actual  application  to  the 
covering  of  any  particular  risk  produce,  if  effect  were  given  to 
them  in  their  extended  sense,  a  similar  contravention  of  public 
interest,  the  insurance  must  be  construed  in  such  a  manner  as  to 
exclude  the  particular  event  or  peril  which  could  not,  for  the 
reason  above  mentioned,  be  so  made  the  subject  of  a  legal  insur> 
ance  in  direct  terms  by  a  British  underwriter.  So  that  where  the 
insurance  is  upon  goods  generally,  a  proviso  to  this  effect  shall 
in  all  cases  be  considered  as  engrafted  therein,  viz.  **  Provided 
that  this  insurance  shall  not  extend  to  cover  any  loss  happening 
during  the  existence  of  hostilities  between  the  respective  coon- 
tries  of  the  assured  and  assurer."  Because  during  the  existence 
of  such  hostilities  the  subjects  of  the  one  country  cannot  allow- 
ably lend  their  assistance  to  protect  by  insurance  the  property 
and  commerce  of  the  subjects  of  the  other.  And  in  like  manner^ 
and  upon  similar  principles  of  public  policy,  the  risk  of  detention 
of  princes,  &c.  must  be  understood  to  be  restrained  and  qualified 
by  an  implied  proviso,  "  that  it  shall  not  extend  to  cover  any  loss 
happening  in  the  course  of  any  contraband  adventure,  in  which 
the  goods  would  become  liable  to  seizure  as  forfeited  by  the  laws 
of  this  country."  More  instances  might  be  put  of  similar 
I  •418  ]  implied  exceptions  which  may  arise  out  of  the  general  terms  *of 
this  contract,  but  these  are  sufficient  for  the  present  purpose* 
Inasmuch  therefore  as  the  loss  now  in  question  comes  within  the 
immediate  scope  and  terms  of  that  provision  which  we  consider 
as  necessarily  to  be  implied,  in  respect  to  the  eventual  existence 
of  hostilities  between  the  respective  countries  of  the  assured  and 
the  assurer,  we  are  upon  this  ground  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover,  but  that  a  nonsuit  should  be  entered. 

The  plaintiff  nonmited. 
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(4  East,  441—455;  S.  C.  1  Smith,  12»— 134.)  [  441  ] 

A  creditor  of  an  intestate,  who  reoeiyed  goods  of  the  intestate  after 
his  death  from  his  widow,  in  payment  of  the  debt,  cannot  protect  his 
possession  against  an  action  of  trover  by  the  lawful  administrator,  upon 
the  ground  of  such  delivery  having  been  made  by  one  who  had,  by  such 
intermeddling,  made  herself  executrix  de  son  tort;  no  fact  appearing  to 
give  colour  to  her  having  acted  in  that  respect  in  the  character  of 
executrix,  except  the  single  act  of  wrong  complained  of,  in  which  the 
defendant  participated. 

In  trover  for  a  quantity  of  iron,  tried  at  the  last  assizes  for 
Stafford  before  Lawrence,  J.,  the  case  was  opened  by  the  plain- 
tiff's counsel  to  be  that  the  goods  in  question  had  been  originally 
sold  by  the  defendant  to  the  intestate  in  his  life-time ;  that  on 
his  death,  they  not  having  been  paid  for,  on  application  to  the 
intestate's  widow  for  that  purpose,  she  delivered  them  back 
to  the  defendant  in  satisfaction  of  his  demand.  No  other  acts 
were  stated  to  have  been  done  by  the  widow  to  shew  that  she  had 
before  taken  upon  herself  to  act  as  executrix  :  but  on  this  state- 
ment the  defendant's  counsel  contended,  that  she  having,  by  this 
intermeddling  with  the  intestate's  effects,  made  herself  executrix 
de  son  tort,  and  as  the  defendant's  was  a  just  debt,  which  the 
rightful  administrator  would  have  been  bound  to  have  paid,  the 
defendant  had  a  right  to  protect  himself  in  this  action  under  such 
payment  by  the  executrix  de  son  tort :  for  which  they  cited  the 
dictum  in  Parker  v.  Kett^i  that  a  legal  act  done  by  executor 
de  son  tort  will  bind  the  rightful  executor.  On  the  other  hand 
was  cited  Locksmith  v.  Creswel,  2  Rol.  Abr.  399,  tit.  Relation, 
pi.  1,  as  a  case  in  point.  The  learned  Judge  thought  the  plaintiff 
was  entitled  to  recover  ;  but  gave  the  defendant  leave  to  move  to 
set  aside  the  verdict  and  enter  a  nonsuit,  if  the  Court  thought  his 

t  ILd.  Ray,661. 
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MouNTPOBD  direction  wrong.    A  rule  nisi  for  that  purpose  was  accordingly 
aiBsoir.      obtained  in  Michaelmas  Term  last,  against  which 

[  412  ]  Williams f  Serjeant  and   Wigley  were  now  to  have  shewn 

cause ;   but  the  Court  required  the  counsel  for  the  defendant  to 
sustain  their  rule. 

MiUes  and  Jervis  in  support  of  the  rule  : 

1st.  Any  act  of  intermeddling  by  a  stranger  with  the  effects  of 
an  intestate,  by  -which  he  assumes  a  disposing  power  over  them, 
will  make  the  party  an  executor  de  son  tort.  Read's  case,t  and 
Padget  v.  Priest. I  In  Dy.  166  b,  notes,  cases  are  referred  to 
where  it  was  ruled  that  even  taking  a  dog,  or  milking  a  cow  of 
the  intestate,  will  make  an  executor  de  son  tort.  Then  the  act  of 
the  intestate's  widow,  in  deUvering  the  goods  to  the  defendant  in 
payment  of  his  demand,  was  sufficient  to  constitute  her  executrix 
de  son  tort.  2ndly.  A  payment  of  a  just  debt  to  a  creditor  of  the 
intestate,  in  the  due  course  of  administration,  by  one  who  was 
executrix  de  son  tort  will  be  good  against  the  lawful  administra- 
tor, and  cannot  be  recovered  back  by  him.  It  shall,  as  Lord 
Holt  says  in  Parker  v.  Kett,^  "alter  the  property  against  the 
lawful  executor."  It  is  true,  he  goes  on  to  observe,  that  the 
executor  de  son  tort  shall  not  be  quit  against  the  rightful  execu- 
tor, but  the  latter  may  maintain  trover  against  him  ;  but  if  he 
have  rightfully  administered  to  the  whole  extent  of  the  goods 
come  to  his  hands,  the  damages  shall  be  abated  so  much,  and 
the  rightful  executor  shall  only  recover  nominal  damages.  But 
Lord  Holt  nowhere  intimates  that  such  an  action  would  lie  even 
for  nominal  damages  against  the  just  creditor,  who  had  received 
the  intestate's  money  in  payment  from  the  wrongful  executor. 
[  •lis  ]  For  as  to  him,  *he  says,  "  the  meddling  with  the  goods  is  that 
which  gives  the  creditor  notice  who  is  executor  and  bound  to  pay 
the  debts;  and  the  creditor  is  not  bound  to  inquire  into  the 
executor's  title ;  if  there  be  a  colour  and  appearance  of  it,  it 
suffices."     Now  here  there  was  a  good  colour  of  title  ;   for  the 

t  5  Co.  Rep.  33  a.  (2  T.  R.  587—597). 

t  1  R.  R.  440  (2  T.  R.  97).    See         5  1  Ld.  Ray.  661 ;  12  Mod.  471. 
also  EdwnrdB  v.  Harben,  1  R.  R.  548 
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person  from  whom  the  defendant  received  the  goods  was  the  Mountfobd 
intestate's  widow,  who  was  in  possession  of  them  after  his  death.!  gibson. 
Lord  Holt  even  goes  on  to  state,  that  if  an  executor  de  son  tort 
pay  the  intestate's  money  duly  to  a  just  creditor,  the  lawful 
executor  shall  not  even  maintain  trover  against  the  wrongful 
executor,  because  it  is  a  good  payment  and  no  prejudice  to  the 
executor. 

(Lord  Ellbnborouoh,  Ch.  J. :  That  is  directly  contrary  to  what 
the  same  learned  Judge  is  reported  to  have  said  in  Whitehall  v. 
Squire,  I  where  he  says  that  the  executor  de  son  tort  cannot  to 
such  an  action  plead  payment  of  debts  to  the  value,  or  that  he 
has  given  the  goods  in  satisfaction  of  the  debts :  because  no  man 
ought  to  obtrude  himself  upon  the  office  of  another ;  but  upon 
the  general  issue  pleaded  such  payments  shall  be  recouped  in 
damages.) 

Yet  Mr.  Justice  Bullbr  in  his  Nisi  Prius,§  after  laying  down  the 

same  rule,  (for  which  he  cites  Garth.  104,  and  other  cases),  adds, 

that  if  the  payments  so  made  by  the  wrongful  executor  amount 

to  the  full  value,  the  plaintiff  shall  be  nonsuited.    But  he  takes 

the  distinction  between  trover  and  trespass ;  that  in  the  latter 

action  payment  of  *debts  to  the  value  will  only  go  in  mitiga-      [  •^ii  ] 

tion  of  damages.    And  perhaps,  he  adds,  in  trover  by  a  rightful 

administrator  against  an  executor  de  son  tort,  he  could  not  give 

in  evidence  payment  of  debts  to  the  value  for  such  goods  as  were 

still  in  his  custody,  but  only  for  such  as  he  had  sold.     And  a 

distinction  is  also  taken  in  the  books,  as  in  Baker  v.  Berisford,\\ 

that  although  an  executor  de  son  tort  cannot  retain  for  his  own 

debt,  yet  he  may  well  pay  others ;  which  accords  with  what  is 

said  in  Coulter's  case,1I  where  after  insisting  that  he  shall  not 

t  This  was  stated  as  a  fact  by  the  appeared  at  the  trial,  where  issue 

defendant's  counsel  in  the  course  of  was  taken  upon  the  opening  of  the 

the  argument;  as  also  that  the  intes-  plaintiff's  counsel  upon  the  matter 

tate  died  in  July,  1801,  and  that  she  of  law. 
continued  in  possession  till  April,  X  Oarth.  104. 

1802,  when  letters  of  administration         §  Page  48. 
were  taken  out  by  the  plaintiff,  a         ||  1  Sid.  76. 
creditor ;  but  nothing  of  this  sort         H  5  Co.  Bep.  30  b. 
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HouiTiTOBD  retain  for  his  own  debt,  because  it  is  not  reasonable  that  one 
QiBsoN.  should  take  advantage  of  his  own  wrong,  Lord  Coke  adds,  that 
"  it  is  clear  that  all  lawful  acts  which  an  executor  of  his  own 
wrong  doth  are  good."  And  all  the  books  agree  that  he  may 
lawfully  pay  the  intestate's  creditors  in  a  due  course  of  adminis- 
tration. And  it  is  not  suggested  that  there  were  any  specialty 
creditors  in  this  case  who  were  entitled  to  a  preference.  So  an 
executor  de  son  tort  may  plead  plene  adminiatravit.  The  case  of 
Whitehall  y,  Squire,\  was  an  action  by  the  rightful  against  the 
wrongful  executor ;  and  there  two  Judges  were  of  opinion  against 
Lord  Holt  that  the  action  was  not  maintainable,  because  the 
plaintiff  was  a  particeps  crimiriis  with  the  defendant,  and  the  case 
reUed  on  at  the  trial  in  2Ilol.  Abr.  899,  pi.  1,1  was  trover  against 
a  stranger,  who  took  and  converted  the  goods  to  his  own  use 
before  administration  granted  to  the  plaintiff;  and  held  that  the 
action  well  lay,  because,  after  administration  granted,  the 
plaintiff  was  in  by  relation  from  the  death  of  the  intestate.  But 
[  •^^s  ]  that  ^ag  evidently  the  case  of  a  mere  wrongful  act  *of  a  stranger, 
in  possessing  himself  of  the  goods  without  any  colour  of 
authority :  but  though  the  act  of  an  executor  de  son  tart  in 
possessing  himself  of  the  intestate's  goods  may  be  wrongful,  yet 
it  is  not  a  wrongful  act  in  him  to  pay  the  intestate's  debts  in  the 
due  course  of  administration ;  and  therefore  it  can  be  no  conver- 
sion in  the  creditor  to  receive  such  goods  in  satisfaction  of  his 
debt. 

Lord  Ellenborouoh,  Ch.  J. : 

I  am  not  inclined  to  dispute  most  of  the  propositions  which  have 
been  advanced  in  the  argument,  but  the  answer  to  them  is,  that 
they  have  no  application  to  the  only  question  in  this  case.  For 
when  it  is  said  that  all  payments  which  are  made  by  an  executor 
de  son  tort  in  a  due  course  of  administration  shall  be  allowed, 
that  may  be  conceded ;  but  a  single  act  of  wrong  in  taking  the 
goods  of  the  intestate,  though  it  may  be  sufficient  to  make  the 
party  an  executor  de  son  tort  with  respect  to  creditors  who  may 
choose  to  sue  him  in  that  character,  yet  will  not  give  him  any 

t  WhiUhall  y.  Squire,  Garth.  104;  t  LockgmUhY.  Crt3tvfl,2  Bol.  Abr. 

Skin.  274 ;  Holt*8  Eep.  45 ;  Salk.  295 ;      399,  tit.  Belation,  pi.  1. 
and  3  Mod.  276. 
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right  to  retain  them  as  against  the  lawful  administrator.  And  MouirrroBD 
the  only  evidence  before  the  Court,  that  the  widow  of  the  intestate  qibson. 
acted  in  the  character  of  executrix  de  son  tort,  is  this  single  act 
of  wrong  in  which  the  defendant  participated.  I  take  the 
principle  to  have  been  clearly  established  by  Lord  Holt  in  the 
case  of  Whitehall  v.  Squire,  in  Garth.  104,  which  appears  to  have 
been  much  considered.  That  was  a  case  where  the  plaintiff, 
having  received  a  horse  belonging  to  the  intestate  from  the 
defendant  in  remuneration  of  services  performed  at  the  request 
of  the  defendant  about  the  funeral  of  the  intestate,  afterwards 
administered  to  the  intestate,  and  brought  trover  against  the 
defendant  for  the  value  of  the  horse  so  received  by  himself 
before  he  became  administrator.  By  *Lord  Holt's  opinion,  the  [  **^  ] 
plaintiff  should  have  recovered ;  and  he  never  intimated  that  the 
delivery  being  made  by  one  acting  as  executor  de  son  tort  would 
be  a  bar  to  an  action  by  the  rightful  administrator:  and  the 
other  two  Judges  who  differed  from  him  in  the  conclusion  never 
questioned  the  right  of  the  administrator  to  maintain  such  an 
action  in  general;  but  they  held  that  the  plaintiff,  being  a 
particeps  criminis  in  the  very  act  he  complained  of,  should  not 
be  permitted  to  recover  upon  it  against  the  person  with  whom  he 
had  colluded.  But  there  is  no  intimation  of  a  difference  of 
opinion  upon  any  other  point  of  Lord  Holt's  judgment.  If  this 
defence  could  be  maintained  the  whole  system  of  administration 
of  an  intestate's  effects  would  be  put  an  end  to,  and  instead 
thereof  an  authorised  scramble  introduced  by  law  among  the 
creditors  for  priority  of  payment,  where  the  assets  were  in- 
sufficient ;  and  such  as  had  no  chance  of  payment  in  the  regular 
course  of  administration  would  by  underhand  means  plant  a 
beggar  in  the  intestate's  house,  and  under  colour  of  his  being 
thus  made  an  executor  de  son  tort,  would  obtain  a  delivery  from 
him  of  the  goods  with  which  they  had  respectively  furnished  the 
intestate.  It  may  be  said  that  such  a  transaction  might  be  im- 
peached on  the  ground  of  fraud ;  but  if  a  creditor  could  thus 
acquire  a  title  to  the  intestate's  property  by  the  naked  act  of 
delivery  by  another,  it  would  be  very  difficult  in  many  cases  to 
prove  that  such  delivery  had  been  made  in  collusion  with  the 
creditor  who  received  the  goods.    Without  disputing,  therefore. 
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MouNTPOKD  the  authority  of  any  of  the  cases  which  have  been  referred  to,  it 
Gibson,      is  sufficient  to  observe,  that  when  it  is  laid  down  generally  that 
payments  made  in  the  due  course  of  administration  by  one  who 
is  executor  de  son  tort  are  good,  that  must  be  understood  of  cases 
[  ♦447  ]      *where  such  pajrments  were  made  by  one  who  is  proved  to  have 
been  acting  at  the  time  in  the  character  of  executor,  and  not  of  a 
mere  solitary  act  of  wrong  in  the  very  instance  complained  of, 
by  one  taking  upon  himself  to  hand  over  the  goods  of  the 
intestate  to  a  creditor.     If  it  were  necessary,  it  might  be  fit  to 
consider  whether  in  any  case  such  a  delivery  of  the  intestate's 
goods  to  a  creditor,  by  one  who  had  no  lawful  authority,  would 
be  a  bar  to  an  action  of  trover  by  the  rightful  administrator :  in 
trespass  it  is  only  said  that  such  payments,  if  made  by  executor 
de  son  tort  in  a  due  course  of  administration,  shall  be  recouped 
in  damages.     The  passage  cited  from  Mr.  Justice  Buller's  Nisi 
Frius  does  indeed  go  the  length  of  saying,  that  if  the  payments 
made  by  executor  de  son  tort  amount  to  the  full  value  of  the 
goods  sought  to  be  recovered  in  the  action  of  trover,  the  plaintiff 
shall  be  nonsuited :  but  the  passage  in  Carthew,  referred  to  in 
the  margin,  is  directly  contrary  to  that  position.     And  a  differ- 
ence may  easily  be  conceived  between  an  action  by  a  creditor 
against  one  who  has  intermeddled,  and  whom  he  sues  in  the 
character  of  executor  generally,  which  may  estop  the  plaintiff 
from  saying  that  the  defendant  is  not  lawful  executor,  and  an 
action  by  the  lawful  administrator  against  such  intermeddler, 
to  disaffirm  all  his  acts,  and  where  the  defendant  is  to  justify 
or  defend  himself  under  the  character  of  an  executor  de  son  tort. 
An  act,  therefore,  may  well  be  sufficient  to  charge  the  party  himself 
as  executor  de  son  tort,  which  would  not  be  sufficient  to  justify  a 
wrong-doer  claiming  title  under  it.     Here  no  possession  of  the 
intestate's  goods  was  proved  in  the  widow  before  the  moment  of 
delivery.    For  aught  appears  there  might  have  been  no  other 
act  of  her  intermeddling  or  assuming  to  act  as  executrix.     Then, 
r  *448  ]       without  *any  antecedent  possession  proved,  could  she,  by  the 
mere  act  of  seizing  the  goods,  give  to  the  creditor  all  the  effect 
of  a  delivery  by  the  legal  administrator?    I  find  no  principle 
nor  authority  in  the  law  which  will  warrant  that.     The  whole 
argument  has  been  founded  on  an  assumption,  not  warranted  by 
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the  facts  of  the  case  before  us,  namely,  the  antecedent  possession   mount  roRD 
of  the  intestate's  property  by  the  widow.  Gibson 

Gbose,  J. : 

The  question  is.  Whether  the  simple  act  of  delivering  these 
goods  by  the  widow  to  the  creditor  of  the  intestate  will  so  far 
make  her  an  executrix  de  son  tort^  as  against  the  lawful  adminis* 
tratoi',  as  to  enable  the  creditor  to  protect  himself  under  such 
delivery  in  an  action  of  trover  for  the  goods  brought  by  the 
administrator  ?  Read's  case  t  seems  to  go  the  length  of  saying, 
that  a  stranger  taking  any  of  the  intestate's  goods  and  using  or 
disposing  of  them  will  make  him  an  executor  de  son  tort:  for 
though,  says  Lord  Coke,  it  was  objected  that  he  ought  to  pay  a 
debt  or  legacy,  or  do  something  as  executor,  yet  it  was  resolved 
and  well  agreed,  that  where  no  one  takes  upon  himself  to  be 
executor,  nor  hath  taken  letters  of  administration,  there  the 
using  of  the  goods  of  the  deceased  by  any  one,  or  the  taking  of 
them  into  his  possession,  which  is  the  office  of  an  executor  or 
administrator,  is  a  good  administration  to  charge  him  as  executor 
of  his  own  wrong.  For,  he  adds,  that  those  to  whom  the 
deceased  was  indebted  in  Euch  case  have  not  any  other  against 
whom  they  can  have  an  action  for  the  recovery  of  their  debts. 
Now  this  may  be  well,  if  taken  only  to  charge  the  party  so  inter- 
meddling ;  but  if  applied  to  protect  payments  made  by  him,  it 
will  be  necessary  to  engraft  *on  such  disposing,  &c.  that  it  be  [  *449  ] 
done  in  a  course  of  administration.  For  without  that  qualifica- 
tion, if  any  servant  in  the  house  of  the  deceased  were  to  deliver 
goods  to  a  creditor,  the  creditor  might  set  up  a  right  to  retain 
them  from  the  lawful  executor,  by  saying  that  this  was  a  delivery 
from  one  who  was  executor  de  son  tort ;  although  in  no  other 
instance  affecting  to  act  as  executor.  And  it  would  be  no  answer 
to  the  lawful  executor  to  tell  him  that  he  had  his  remedy  over 
against  a  beggar.  It  would  be  most  absurd  and  unjust  if  such  a 
defence  could  be  admitted.  Therefore  what  is  laid  down  in 
5  Co.  Bep.  must  be  taken  with  the  qualification  I  have  mentioned. 
But  there  is  no  pretence  here  for  saying  that  the  delivery  of  the 
goods  in  question  was  in  the  due  course  of  administration.    The 

t  6  Co.  Bep.  3d 
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MouNTFOBD  only  act  of  administering  by  the  widow,  as  stated,  was  the  act  of 
Gibson.  delivering  these  very  goods.  But  to  entitle  a  party  to  defend  his 
possession  against  the  lawful  administrator,  under  a  delivery  by 
an  executor  de  son  tort,  it  must  have  been  made  at  least  in  the 
course  of  administration :  and  it  was  incumbent  upon  the 
defendant  insisting  upon  it  to  prove  that  it  was  so  made  in  this 
instance.  That  was  not  done,  and  therefore  the  facts  of  the  case 
do  not  bear  out  the  argument. 

Lawrence,  J. : 

Upon  the  opening  of  the  plaintifiTs  case  at  the  trial  by  his 
counsel,  and  the  objection  taken  upon  it  by  the  counsel  for  the 
defendant,  I  understood  that  all  the  facts  of  the  case  had  been 
stated  which  gave  rise  to  the  question  of  law:  and  I  did  not 
understand  then  that  there  were  any  other  acts  of  intermeddling 
by  the  intestate's  widow  than  the  act  complained  of.  But  it  was 
insisted  that  upon  these  facts  (which  he  again  reported  as  before 

[  '460  ]  stated)  a  title  was  conveyed  to  the  creditor  *who  took  the  goods 
upon  the  delivery  of  one  who,  by  such  intermeddling,  had  made 
herself  executrix  de  son  tort.  This  being  the  state  of  the  case  at 
the  trial,  I  was  not  led  at  the  time,  nor  did  it  then  occur  to  me, 
to  consider  what  effect  the  proof  of  other  acts  of  administration 
by  the  widow  would  have  had  upon  the  question ;  I  only  gave  my 
opinion  upon  the  facts  now  before  the  Court ;  and  upon  these  I 
think  that  the  delivery  of  the  goods  by  the  widow  can  convey  no 
title  to  the  defendant.  The  cases  which  have  occurred,  where 
payments  by  an  executor  de  son  tart  have  been  recognized  in 
actions  brought  against  him  by  the  rightful  executor,  have  gone 
upon  this  ground,  that  the  payments  which  were  to  be  recouped 
in  damages  were  such  as  the  rightful  executor  or  administrator 
would  have  been  bound  to  have  made ;  and  therefore  it  could  not 
be  considered  as  any  detriment  to  him  that  they  were  made  by 

^  the  executor  de  son  tort.    But  the  only  foundation  on  which  a 

"         *        creditor  of  the  intestate  can  in  any  case  make  title  to  a  payment 

'  r    or  delivery  to  him  out  of  the  intestate's  property  by  an  executor 

de  son  tort  is  that  he  had  fair  reason  for  supposing  that  the 

person  from  whom  he  received  such  payment  or  delivery  had  a 

right  to  make  it ;  as  where  such  person  avowedly  took  upon  him 
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the  character  of  executor,  and  acted  as  such.  But  nothing  of  Uountford 
that  sort  was  shewn  here ;  no  other  previous  act  of  administration  Gibson. 
by  the  widow.  It  was  therefore  contended  at  the  trial,  and  so  it 
appeared  to  me,  that  the  defendant  had,  by  thus  taking  the 
intestate's  goods,  made  himself  executor  de  son  tort  as  much  as 
the  widow  from  whom  he  received  them ;  for  he  concurred  with 
her  in  the  same  wrongful  act.  It  is  indeed  said  that  the  opinion 
given  by  Lord  Holt,  in  Parker  v.  Kett^  goes  to  shew  that  a 
single  act  of  intermeddling  and  making  ^payment  to  a  creditor  [  *46l  ] 
out  of  the  intestate's  effects  may  be  good  as  a  payment  by  an 
executor  de  son  tort.  But  I  do  not  think  that  that  general 
conclusion  is  to  be  drawn  from  what  is  said  by  Lord  Holt.  I  do 
not  mean  to  say  that  a  single  act  of  intermeddling  may  not  be 
sufficient  for  that  purpose,  if  it  be  such  as  may  induce  the 
creditor  to  think  that  the  party  so  intermeddling  was  the  rightful 
executor.  But  I  do  not  think  that  his  meaning  is  to  be  carried 
further;  for  the  words  are,  ''creditors  are  not  bound  to  seek 
farther  than  him  who  acts  as  executor :  "  f  but  a  man  must  have 
acted  in  some  way  or  other  as  executor  before  another  can  look 
to  him  as  such.  ''  And  therefore  (he  instances)  if  an  executor  de 
son  tort  pay  lOOZ.  of  the  testator's  in  a  bag  to  a  creditor,  the 
rightful  executor  shall  not  have  trover  and  conversion  against  the 
creditor."  Lord  Holt  does  not  say  if  any  person  pay  the  lOOZ., 
but  if  an  executor  de  son  tort  pay  it ;  that  is,  one  who,  as  he  had 
just  before  described,  had  acted  as  executor ;  one  from  whom  the 
creditor  might  suppose  that  he  had  a  right  to  claim  payment. 
It  has  been  also  argued,  that  if  this  action  had  been  brought 
against  the  widow,  charging  her  as  executrix  de  son  toi-ty  she 
would  have  been  entitled  to  recoup  this  payment  in  damages.  I 
doubt  that.  However  I  give  no  opinion  upon  it ;  but  only  wish 
to  be  understood  as  not  being  prepared  to  give  my  assent  to  it  at 
present.  When  that  question  arises  it  may  be  material  to  con- 
sider several  authorities  in  the  books.  Graysbrook  v.  Foxy 
Plowd.  275.  That  was  detinue  brought  by  an  executor  against 
the .  defendant,  who  had  purchased  goods  belonging  to  the 
testator  from  one  to  whom  the  ordinary  had,  immediately  after 
the  testator's  death  and  before  the  ^executor  had  proved  the  will,       [  *452  ] 

t  1  Ld.  Eay.  661. 
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MouKTFOKD  granted  administration  :  and  it  was  holden  that  the  executor  who 
GiBBox.      B^^^  ^^^^  probate  obtained  should  recover.    Now  that  was  a 
much  stronger  case  than  this;  because  there  the  vendee  had 
bought  from  the  person  who  had  actually  taken  out  letters  of 
administration  at  the  time,  though  they  were  afterwards  avoided 
upon  the  production  of  the  will.    And  it  was  there  said  by 
Walsh,  one  of  the  Judges,  who  held  with  the  plaintiff,  that  ''  if 
the  defendant  had  averred  that  the  administrator  had  aliened  the 
goods  to  him  for  a  certain  sum,  and  had  employed  the  money  in 
discharge  of  the  funeral,  or  of  the  debts  of  the  deceased,  or  about 
other  things  which  an  executor  should  be  forced  to  do,  there  the 
sale  for  such  purposes  should  not  be  avoided,  but  should  remain 
indefeasible :  and  the  reason  is,  because  by  the  commission  of  the 
administration  to  him  by  the  ordinary,  who  was  ignorant  of  the 
testament,  he  has  a  colour  of  authority,  though  it  is  not  a  right- 
ful one;  and  he  that  has  the  right  suffers  no  disadvantage, 
although  he  be  bound  by  the  act  of  the  administrator  ;    for  it  is 
no  more  than  he  himself  was  compellable  to  do,  &c.    And  8o» 
inasmuch  as  the  administrator  was  compellable  to  do  it  &c.  it  is 
reasonable,  and  no  detriment  to  any  one,  that  the  thing  done 
should  remain  stable  and  firm  without  impeachment."     Now 
here  there  was  no  colour  of  authority  proved  in  the  widow,  which 
is  one  of  the  reasons  assigned  why  dispositions  of  the  intestate's 
property  by  one  who  is  not  rightful  executor  or  administrator 
shall  in  any  case  be  deemed  good  ;  and  the  other  reason  is,  that 
he  who  has  the  right  suffers  no  ^disadvantage,  being  no  more 
than  what  he  himself  was  compellable  to  do.    But  neither  does 
that  appear  in  this  case ;  for  supposing  there  was  not  a  suffi- 
ciency of  assets,  the  administrator  would  have  had  a  right  U> 
[  *45:t  I      prefer  himself ;  *and  if  he  would  not  have  been  bound  to  have 
done  what  the  widow  did,  it  cannot  be  said  that  he  has  suffered 
no  disadvantage.     So  Wentworth's  "  Office  of  Executor,"  182, 
speaking  of  payments  to  be  allowed  to  executors  de  son  tort,  says, 
''they  must,  as  he  thinks,  be  understood  with  this  difference, 
•viz#  that  this  payment  shall  stand  as  against  other  creditors,  but 
not  as  against  the  right  executor  or  administrator ;  for  then  a 
stranger  might  usurp  the  office  of  executor,  and  take  from  him 
^  that  liberty  of  election  to  prefer  which  creditor  he  will  in  the 
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first  payment :  you  might  take  from  the  executor  power  to  pay  Mottntfobd 

himself  before  others,  in  case  there  were  a  debt  due  to  him,      orBsoN. 

which  were  very  unreasonable."     So  here,  for  aught  appeared, 

the  delivery  of  these  goods  might  take  from  the  plaintiff,  the 

lawful  administrator,  the  power  of  paying  himself  his  own  debt. 

And  this  is  confirmed  by  what  is  said  in  2  Blac.  Com.  507-8, 

that  ''  in  all  actions  by  creditors  against  an  officious  intruder  he 

shall  be  named  an  executor  generally;  for  the  most  obvious 

conclusion  which  strangers  can  form  from  his  conduct  is,  that  he 

hath  a  will  of  the  deceased  wherein  he  is  named  executor,  but 

hath  not  yet  taken  probate  thereof."     Then,  after  saying  that  he 

is  chargeable  with  the  debts  of  the  deceased,  &c.  he  proceeds : 

'*  And  though  as  against  the  rightful  executor  or  administrator 

he  cannot  plead  such  pajrment,  yet  it  shall  be  allowed  him  in 

mitigation  of  damages,  unless,  perhaps,  upon  a  deficiency  of 

assets,  whereby  the  rightful  executor  may  be  prevented  from 

satisfying  his  own  debt."     Now  I  cannot  reconcile  all  these 

authorities  with  the  general  doctrine  contended  for,  that  any 

payment  made  to  a  creditor  by  one  who  is  executor  de  son  tort 

shall  be  good  against  the  lawful  administrator.     That  doctrine 

is,  I  think,  very  questionable.    But  it  is  sufficient  to  say  here 

that  it  did  *not  appear  that  the  widow  had  taken  upon  herself      [  *454  ] 

the  administration  of  the  intestate's  effects  in  any  other  respect 

than  in  the  single  act  of  wrong  complained  of. 

Lb  Blanc,  J. :  •>        ' 

The  ease  which  appeared  at  the  trial  was,  that  this  was  an 
action  of  trover  brought  by  the  administrator  to  recover  from  the 
defendant  the  value  of  certain  goods  of  the  intestate,  which  tho 
defendant  had  received  after  the  intestate's  death  from  his 
widow,  who  had  at  the  time  no  title  to  them,  nor  any  appearance 
or  colour  of  title.  To  this  state  of  the  case  the  authorities  cited 
by  the  defendant's  counsel  have  no  application ;  and  the  dicta 
principally  rehed  on  must  be  taken  with  reference  to  the  cases 
then  under  consideration,  in  which  view  they  may  be  perfectly 
true,  however  doubtful  taken  generally.  Some  of  the  cases 
establish  this  point,  that  one  who  has  intermeddled  with  the 
goods  of  an  intestate,  and  is  afterwards  sued  as  executor  de  son       ^ 
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MouNTFOBD  ^^^^  ghaii  be  permitted  to  protect  himself  to  the  extent  of  such 
OiBSQN.  payments  out  of  the  intestate's  effects  as  he  has  rightfully  made ; 
by  which  I  understand  such  payments  as  he  would  have  been 
bound  to  make  if  he  had  been  rightful  executor.  The  eases  have 
also  gone  further,  and  decided  that  a  creditor  of  the  intestate, 
who  has  received  payment  from  one  who  appeared  to  be  acting 
as  rightful  executor,  might  protect. himself  under  such  payment : 
with  this  distinction,  however,  that  where  a  person  has  inter- 
meddled wrongfully,  by  which  he  has  made  himself  what  ia 
called  an  executor  de  son  tort,  when  he  is  sued  as  executor,  there,, 
inasmuch  as  the  law  obliges  him  to  pay  the  demands  of  all  the 
creditors  of  the  intestate  who  may  sue  him,  to  the  extent  of  the 
goods  come  to  his  hands ;  so,  on  the  other  hand,  the  law  allows 
I  **ss  1  that  where  *he  was  bound  to  pay  other  creditors  he  may  defend 
himself  in  an  action  against  the  rightful  executor  or  admi- 
nistrator for  all  payments  which  he  was  bound  to  make.  But 
this  is  a  very  different  case :  if  it  had  appeared  here  that  the 
defendant  had  received  the  goods  from  a  person  from  whom  he 
was  in  a  condition  to  have  enforced  payment  by  law,  by  shewing 
that  she  was  executrix  de  son  tort,  he  might  have  brought  himself 
within  some  of  the  authorities  which  have  been  cited :  but  there 
was  no  evidence  of  her  being  executrix  de  son  tort  at  the  time  bat 
the  very  act  of  wrong  complained  of  in  the  delivery  of  these 
goods ;  and  that  is  the  only  act  now  set  up  as  giving  title  to  the 
defendant.  But  that  act  of  wrong  of  the  widow,  connected  as  it 
was  with  the  defendant's  own  act  of  receiving  the  goods,  shall 
never  be  set  up  as  giving  title  in  itself  against  the  rightful 
administrator.  At  the  time  of  the  delivery  the  widow  had  not 
holden  out  to  the  world  any  visible  act  to  shew  that  she  had  a 
right  to  make  such  delivery  to  the  defendant. 

Rule  discharged. 
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HALL  V.  CAZENOVE.  im. 

(4  East,  477—483 ;  S.  C.  1  Smith,  272—277.)  ^^* 

The  time  of  delivery  is  that  when  a  deed  is  concluded,  and  the  true  [  477  ] 
date  may  be  proved  by  parol,  although  the  deed  is  expressed  to  be  made 
of  an  earlier  date.t  Where  a  charter  party,  dated  6th  of  February,  but 
averred  not  to  be  executed  till  the  loth  of  March,  contained  a  covenant 
by  the  owner  that  the  ship  should  and  would  proceed  from  D.  where  she 
then  lay  on  or  before  the  12th  of  February,  on  her  outward-bound 
voyage,  and  return,  &c.  and  a  covenant  by  the  freighter  that  in  con- 
sideration of  everything  above  mentioned,  &c.  he  would  ])ay  certain 
freight  for  the  voyage ;  the  voyage  being  averred  to  be  performed,  and 
the  freight  earned,  the  owner  may  recover  in  an  action  of  covenant, 
without  averring  that  the  ship  sailed  on  or  before  the  12th  of  February; 
such  covenant  that  the  ship  should  sail  on  or  before  the  12th  of  February 
being  either  no  condition  precedent,  but  only  an  independent  covenant, 
for  breach  of  which  the  party  had  his  remedy  in  damages ;  or  not  of  the 
substance  of  the  contract,  which  was  for  the  performing  of  the  voyage 
for  which  the  ship  was  chartered,  and  earning  the  freight;  or  being 
rendered  impossible  to  be  performed  by  the  parties  themselves  not 
having  executed  the  deed  till  after  the  time  appointed  for  doing  the  act, 
and  thereby  dispensing  with  the  performance  of  it. 

The  plaintiff  declared,  that  whereas  by  a  charterparty  of 
affreightment,  purporting  to  be  indented,  made,  and  concluded 
in  London  on  the  6th  of  February,  1801,  between  the  plaintiff  as 
owner  of  the  ship  Argo,  then  lying  in  the  river  Thames,  and  bound 
on  a  voyage  to  Demerara,  on  the  one  part,  and  the  defendant 
and  one  J.  B.  of  London,  merchants,  on  the  other  part ;  but 
which  charterparty  was  in  fact  first  indented,  made,  and  con- 
cluded after  the  said  6th  of  February,  &c.  and  also  after  the  12th 
of  the  same  February,  to  wit,  on  the  15th  of  March,  1801 ;  and 
not  on  the  said  6th  of  February,  or  at  any  time  before,  or  on  the 
said  12th  of  February  in  that  year ;  and  was  also  in  fact  sealed 
and  delivered  by  the  plaintiff  and  defendant  only,  and  not  by  the 
said  J.  B. ;  one  part  of  which  said  charterparty,  sealed,  &c.  the 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  said 
6th  of  February,  1801 ;  it  was  witnessed,  that  the  said  owner, 
for  the  considerations  after  mentioned,  covenanted  and  agreed 
with  the  said  freighters  that  the  said  ship  should  and  would 

t  So  parol  evidence  is  admissible      D.  139,  .35  L.  J.  P.  121,  14  L.  T. 
to  shew  the  true  date  of  a  will :      705. — B.  C. 
JReffdl  V.  Reffell  (1866)  L.  B.  1  P.  & 
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Hall       proceed  from  Deptford,  where  she  then  lay,  on  or  before  the  12th 

Mm 

Cazsnovs.  day  of  the  said  February  to  the  port  of  rendezvous  for  the  ships 
that  were  to  join  convoy  for  the  West  Indies,  and  proceed  under 
convoy  to  Demerara ;  and  on  delivery  of  the  cargo  outwards, 
which  was  to  be  within  ten  days  after  arrival,  she  should  and 

[  *478  ]  would  receive  on  board  from  *the  agents  of  the  freighters  a  full 
cargo,  &c.  and  having  received  the  same  on  board,  should  there- 
with proceed  from  thence,  after  the  expiration  of  the  lay-days 
thereinafter  mentioned,  to  the  place  of  rendezvous  for  the  convoy 
for  England,  and  having  joined  the  fleet,  should  sail  therewith 
for  London,  and  there  make  true  delivery  of  the  cargo  to  the 
freighters,  &c.  And  it  was  also  in  the  said  charterparty  alleged, 
that  the  said  owner  did  thereby  covenant  and  agree  with  the  said 
freighters  that  the  said  ship  should  and  would  proceed  on  her 
intended  voyage  on  or  before  the  day  before  mentioned.  And 
the  plaintiff,  as  such  owner  of  the  ship,  covenanted  with  the 
freighters  that  the  ship  should  lay  at  Demerara  for  unloading 
the  outward,  and  loading  the  homeward  cargo,  60  running  days, 
(10  for  unloading,  and  the  remaining  50  only  to  be  reckoned 
from  unloading)  and  the  usual  time  for  unloading  on  her  return 
to  London,  &c. ;  in  consideration  whereof,  and  of  every  thing 
therein  above  mentioned,  the  defendant  covenanted  and  agreed 
that  the  said  freighters  should  load,  &c.  in  the  port  of  Demerara 
within  the  time  limited,  and  should  pay  the  freight,  &c.  in  two 
months  after  reporting  at  the  Custom-house  at  London.  And 
the  plaintiff  thereby  covenanted  with  the  freighters  that  they 
might  keep  the  ship  on  demurrage  at  Demerara  20  running  days 
on  the  whole,  on  payment  to  the  plaintiff  of  101.  a-day  for  every 
day  beyond  the  lay-days  before  mentioned.  The  plaintiff  then 
averred  that  the  ship  did,  after  the  making  of  the  said  charter- 
party,  viz.  on  the  15th  of  March  in  the  year  aforesaid,  proceed 
from  Deptford  upon  the  said  voyage,  under  and  upon  the  terms 
as  by  the  charterparty,  &c.  to  the  port  of  rendezvous  for  the 
ships  that  were  to  join  convoy  in  the  West  Indies  with  her  out- 
ward-bound cargo,  which  had  been  shipped  by  the  freighters, 

[  -i-Q  "I  and  afterwards  proceeded  under  *convoy  to  Demerara,  where  she 
arrived  on  the  29th  of  May  following.  That  she  delivered  her 
outward-bound  cargo  within  10  days  after,  and  received  a  full 
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homeward  cargo  from  the  agents  of  the  freighters,  and  lay  at  D.  Hau. 
60  running  days  for  the  purpose  of  unloading  and  reloading,  caurotb. 
and  that  the  freighters  kept  the  ship  on  demurrage  at  Demerara 
above  the  lay-days  in  the  charterparty  mentioned,  which  de- 
murrage amounted  to  200Z.  That  the  ship  afterwards  joined 
convoy,  &c.,  and  on  the  27th  of  January,  1802,  arrived  at 
London  with  her  homeward  cargo,  &c.,  and  there  ended  the 
said  voyage,  and  the  freight,  &c.  amounted  to  1,8882.  68. ;  and 
then  the  plaintiff  averred,  that  two  months  and  upwards  had 
elapsed  from  the  time  of  reporting  the  ship  at  the  custom- 
house, and  that  though  he  had  performed  and  been  ready  and 
willing  to  perform  everything  in  the  charterparty  contained  on 
his  part  to  be  performed  and  which  on  his  part  and  behalf 
could  possibly  be  performed,  according  to  the  tenor  and  effect, 
true  intent  and  meaning,  of  the  charterparty,  yet  the  defendant 
did  not,  at  the  expiration  of  two  months  from  such  report  as 
aforesaid  of  the  ship's  arrival,  &c.  or  at  any  other  time,  pay 
to  the  plaintiff  the  said  sums  for  freight,  &c.  and  demurrage, 
but  made  default,  &c. 

The  defendant,  by  his  plea,  craved  oyer  of  the  charterparty, 
which  was  in  these  words : — This  charterparty  of  affreightment, 
indented,  made,  and  concluded  in  London  this  6th  day  of 
February,  1801,  between  J.  H.  (the  plaintiff)  owner  of  the  ship 
Argoy  now  lying  in  the  river  Thames,  and  bound  on  a  voyage  to 
Demerara,  of  the  one  part,  and  G.  T.  C.  (the  defendant)  and  J.  B. 
&c.  of  the  other  part,  witnesseth  that  the  said  owner,  for  the 
considerations  hereinafter  mentioned,  doth  covenant,  &c.  with  the 
said  freighters,  &c.  that  the  said  ship  shall  and  will  proceed  *from  [  *480  j 
Deptford,  where  she  now  lies,  on  or  before  the  12th  of  this  present 
February,  to  the  port  of  rendezvous,  &c.  and  proceed  under 
convoy,  &c.  to  Demerara,  &c.  and  proceed  from  thence,  &c,  for 
London  (as  before  set  forth  in  the  declaration),  in  witness 
whereof  the  parties  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written :  and  then  the  defendant 
demurred,  and  shewed  for  causes  that  it  is  not  alleged,  nor  does 
it  appear  by  the  declaration,  that  the  said  ship  did  proceed  from 
Deptford  on  or  before  the  12th  of  the  said  February  in  the 
charterparty  mentioned  to  the  place  of  rendezvous,  (be. ;  nor  that 
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HALi,  the  charterpartj  was  first  indented,  made,  and  concluded  after 
Cazenove.  the  6th  of  February,  1801.  But  that  it  appears  by  the  charter- 
party  that  the  same  was  indented,  made,  and  concluded  on  the 
said  6th  of  February  in  the  year  aforesaid ;  and  that  the  plain- 
tiff is  by  law  estopped  from  making  the  said  allegation,  &c. 
Joinder  in  demurrer. 

Giles,  in  support  of  the  demurrer,  after  observing  that  the 
allegation  in  the  declaration  was  not  that  the  charterparty  was 
sealed  and  delivered  after  the  date  of  it,  which  is  the  6th  of  Feb- 
ruary, but  the  allegation  was  of  the  time  when  it  was  indented, 
made,  and  concluded,  argued  that  the  plaintiff  was  estopped 
from  alleging  that  the  charterparty  was  indented,  made,  and 
concluded  after  the  6th  of  February,  when  it  appears  upon  the 
face  of  it  as  stated  to  have  been  indented,  made,  and  concluded 
on  the  6th  of  February.  And  though  it  be  competent  to  a  party 
to  aver  that  a  deed  was  delivered  after  the  date,  yet  he  cannot 
make  any  allegation  inconsistent  with  the  deed.  Goddard's  case,  t 
Bro.  Abr.  Obligation,  pi.  40  ;    Departure,  pi.  14. 

(Lord  Ellenborough,  Gh.  J. :    Stone  v.  Bale  I  is  decisive  to 
[  ♦^Si  ]      shew  that  a  *party  may  aver  a  delivery  of  a  deed  on  another  day 
than  that  on  which  it  bears  date.) 

The  distinction  taken  is,  that  a  party  cannot  aver  a  delivery 
on  a  day  prior  to  the  date.  But  if  the  plaintiff  be  not  estopped 
from  making  the  particular  allegation  in  the  declaration,  as 
being  equivalent  to  an  averment  of  the  day  of  delivery  of  the 
deed ;  then,  2ndly,  the  deed  must  be  considered  as  delivered  on 
the  15th  of  March,  in  which  case  it  is  void  upon  the  face  of  it ; 
because  it  appears  from  the  whole  scope  of  it,  that  it  was  a  con* 
dition  precedent  to  the  payment  of  freight,  &c.  that  the  ship 
should  proceed  from  Deptford,  where  it  is  stated  that  she  then 
(i.e.  on  the  6th  of  February)  lay,  on  or  before  the  12th  of  Feb- 
ruary, to  the  port  of  rendezvous,  &c.  and  proceed  under  convoy 
to  Demerara.  And  the  allegation  that  the  deed  was  executed 
after  the  12th  will  not  supersede  the  necessity  of  alleging  that  a 

t  2  Bep.  4  b.  t  3  Lev.  948. 
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thing  ivas  done  on  the  12th,  which  by  the  terms  of  the  deed  is        Hall 
made  a  condition  precedent.    Co.  Lit.  206.  Cazkkote.. 

LaweSj  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  Ch.  J. : 

First,  as  to  the  objection  that  the  party  is  estopped  from 
saying  that  the  deed  was  indented,  made,  and  concluded  on  a 
different  day  from  that  on  which  it  bears  date,  I  see  nothing  in- 
<;on8istent  with  the  deed  in  such  an  allegation,  any  more  than  if 
he  had  alleged  that  it  was  sealed  and  delivered  on  a  day  subse- 
quent. It  is  quite  unimportant  when  it  was  indented,  and 
equally  so  when  it  was  made,  by  which  may  be  understood  when 
it  was  written.  Then  the  only  material  word  is  concluded,  and 
a  deed  can  only  be  said  to  be  concluded  when  it  is  deUvered. 
The  time  of  delivery  is  the  important  time  when  it  takes  its 
effect  as  a  deed  ;  and  the  case  *of  Stone  v.  Bale  f  is  in  point  to  [  US2  J 
fihew  that  the  delivery  may  be  averred  to  be  after  the  date. 
There  is,  therefore,  no  repugnancy  in  the  allegation.  Then 
2ndly,  it  is  objected  that  the  sailing  on  the  12th  of  February  was 
a  condition  precedent,  the  performance  of  which  was  necessary 
to  be  alleged  to  entitle  the  plaintiff  to  recover.  If  it  had  been 
possible  to  have  been  performed  at  the  time  of  the  delivery,  if 
the  time  itself  had  not  then  gone  by,  the  inclination  of  my 
opinion  at  present  is  that  it  would  have  been  a  condition  prece- 
dent. I  do  not,  however,  mean  to  give  any  opinion  on  that 
point.  But  here,  when  the  deed  was  executed  or  concluded  by 
the  delivery,  the  stipulation,  which  was  not  impossible  in  its 
nature  when  the  deed  was  first  framed,  had  become  impossible 
as  between  these  parties  from  the  time  having  passed.  The 
stipulation,  therefore,  had  then  become  wholly  nugatory,  and 
<^annot  be  understood  as  having  formed  any  part  of  the  contract 
between  the  parties,  without  imputing  to  them  the  most  manifest 
absurdity.  Then  the  rest  of  the  contract  may  take  effect, 
which  was  prospective  at  the  time  when  the  deed  was  concluded. 

Grose,  J.  declared  himself  of  the  same  opinion. 

t  3  Lev,  348. 
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Hall        Lawbence,  J. : 

Cazenoyb.  Though  the  allegation  here  be  not  in  exactly  the  same  words 
as  in  Ooddard*8  case,  yet  it  is  the  same  in  substance ;  and 
according  to  that  case,  though  the  deed  appear  on  the  face  of  it 
to  have  been  made  on  one  day,  yet  if  in  truth  it  were  delivered 
on  a  subsequent  day,  that  may  be  shewn  by  averment:  and 
there  is  no  more  inconsistency  in  the  one  case  than  in  the  other. 
Then  as  to  the  second  objection ;  I  doubt  whether  the  sailing  on 
[  ♦4S3  ]  *or  before  the  12th  of  February  be  a  condition  precedent  on  the 
part  of  the  plaintiff  to  his  recovery :  it  is  a  covenant  that  the 
ship  should  or  would,  &c.  prospectively.  But  taking  it,  as  my 
Lord  has  said,  to  be  a  condition  precedent  in  the  terms  of  it,  yet 
having  become,  by  the  lapse  of  time,  altogether  impossible  when 
the  deed  was  executed,  it  could  form  no  part  of  the  agreement 
between  the  parties.  But  in  construing  instruments  we  must 
look  to  the  substance  of  them  in  order  to  discover  the  meaning  of 
the  parties ;  and  looking  at  the  substance  of  this  charterparty  it 
is  not  unlike  the  case  of  Constable  v.  C2o&ene,t  where  the  plain- 
tiff covenanted  in  a  charterparty  that  his  ship  should  sail  with 
the  next  wind  upon  a  voyage  to  Cadiz  ;  and  the  defendant  cove- 
nanted that  if  the  ship  went  the  intended  voyage  and  returned  ta 
the  Downs  that  the  plaintiff  should  have  so  much  for  the  voyage. 
The  defendant  traversed  that  the  ship  sailed  with  the  next  wind  ; 
and  upon  demurrer  the  traverse  was  overruled :  for  the  substance 
of  the  covenant  was  considered  to  be  that  the  ship  should  per- 
form the  intended  voyage,  that  being  the  primary  intention  of 
the  parties,  and  not  merely  that  she  should  sail  with  the  next 
wind,  which  might  change  every  hour.  And  that  this  was  shewn 
by  the  covenant  of  the  defendant,  who  was  to  pay  so  much  for 
the  freight ;  that  is,  for  performing  the  voyage,  and  not  merely 
for  sailing  with  the  next  wind.  So  here  the  substance  of  the 
covenant  is  that  the  ship  shall  go  to  Demerara  on  freight  and 
return  again.  I  take  this  to  be  rather  a  case  of  mutual  cove- 
nants than  a  condition  precedent,  and  in  that  view  the  case  of 
[  ♦484  ]  Boone  v.  Eyre  J  *is  material  to  be  attended  to.  That  was, 
where  the  plaintiff  had  conveyed  a  plantation  in  the  West  Indies, 

+  Palm.  397.  (1 H.  Blac.  273  n.) ;  and  see  CampbeU 

t  B.  E.  E.  17  Geo.  III.  2  R.  E.  768      v.  Jones,  3  E.  E.  263  (6  T.  B.  573). 
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with  the  negroes  apon  it,  to  the  defendant,  in  consideration  of  an       Haix 

Mm 

annuity  to  be  paid  him  for  his  life ;  and  covenanted  that  he  had    cazbnove. 

a  good  title  to  the  land,  and  was  lawfully  possessed  of  the 

negroes,  and  that  the  defendant  should  quietly  enjoy.    And  the 

defendant  covenanted  that  the  plaintiff,  well  and  truly  performing 

all  and  everything  therein  contained  on  his  part  to  be  performed, 

he  (the  defendant)  would  pay  the  annuity.     The  breach  assigned 

was  the  non-pajrment  of  the  annuity.     The  defendant  pleaded 

that  the  plaintiff  was  not  at  the  time  of  making  the  deed  legally 

possessed  of  the  negroes  on  the  plantation,  and  so  had  not  a 

good  title  to  convey.    But  it  was  holden  that  these  were  mutual 

covenants,  and  that  where  mutual  covenants  go  only  to  a  part  of 

the  consideration  on  both  sides,  where  a  breach  may  be  paid  for 

in  damages,  there  the  defendant  has  a  remedy  on  his  covenant, 

and  shall  not  plead  it  as  a  condition  precedent.    According  to 

this  case,  therefore,  it  would  not  have  been  a  condition  precedent 

to  the  plaintiff's  recovering  on  the  covenant  for  freight  even  if  it 

had  been  possible  for  the  ship  to  have  sailed  on  or  before  the 

12th  of  February,  and  she  had  not  done  so.    And  if  the  voyage 

has  been  performed,  and  the  profit  of  it  gained  by  the  defendant, 

there  can  be  no  foundation  for  saying  that  the  defendant  shall 

not  pay  the  freight  for  it ;  and  he  may  recover  damages  for  the 

not  sailing  in  time,  if  any  have  been  occasioned  by  it. 

Lb  Blanc,  J. : 

The  substance  of  the  pleadings  shews  that  the  charterparty 
was  executed  after  the  day  on  which  it  bears  date,  which,  by  all 
the  authorities,  the  defendant  is  not  estopped  from  doing.  Then 
as  to  the  other  objection ;  *if  the  defendant  sustained  any  [  *485  ] 
damage  by  reason  of  the  ship's  not  having  sailed  on  the  particu- 
lar day,  he  may  recover  it  by  bringing  his  action  on  the  cove- 
nant ;  but,  at  any  rate,  the  objection  does  not  go  to  the  plaintiffs 
right  of  action  as  on  the  ground  of  a  condition  precedent. 

Jvjdgmentfor  the  plaintiff . 
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1801  LE    BEET  V.   PAPILLON. 

^^'^*  (4  East,  602— 610.) 

[  502  ]  Although  no  matter  of  defence  arising  after  action  brought  can  pro- 

perly be  pleaded  in  bar  of  the  action  generally,  yet  where  it  appeared  in 
the  course  of  the  action  that  the  plaintiff  had  become  an  alien  enemy, 
and  therefore  incapable  of  maintaining  further  his  suit,  judgment  was 
given  that  he  be  barred  from  further  haying  or  maintaining  his  action,  f 

The  plaintiff  brought  assumpsit  against  the  defendant  upon  a 
certain  judgment  recovered  by  the  plaintiff  against  the  defendant, 
in  the  Court  at  Eouen  in  France,  and  upon  the  common  money 
counts.  Fleas,  1st,  non-assumpsit ;  2ndly,  that  the  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  against  the  defen- 
dant, because  the  plaintiff  is  an  alien  born  in  foreign  parts,  viz. 
at  Bouen  in  France,  out  of  the  allegiance  of  our  sovereign  lord 
the  King,  and  \fithin  the  allegiance  of  a  foreign  sovereign,  to 
-wit,  the  French  King,  and  that  the  plaintiff,  before  and  at  the 
time  of  exhibiting  his  bill  in  this  behalf,  was  and  now  is  inhabit- 
ing and  commorant  in  France,  viz.  at  Bouen,  &c.  under  the 
government  of  the  persons  exercising  the  powers  of  government 
in  France,  between  whom  and  our  said  lord  the  King  a  public 
war  has  been  commenced  and  is  now  carried  on ;  and  that  the 
plaintiff  is  an  enemy  of  our  said  lord  the  King,  and  adhering  to 
the  King's  enemies,  to  wit,  at  L.,  &c.  and  this  the  defendant  is 
ready  to  verify;  wherefore  he  prays  judgment  if  the  plaiutiflF 
ought  to  have  or  maintain  his  aforesaid  action  against  him  the 
defendant  in  this  behalf,  &c.  The  plaintiff,  by  his  replication, 
says,  that  he  ought  not,  by  reason  of  any  thing  in  that  plea 
alleged,  to  be  barred  from  having  and  maintaining  his  action 
[  *503  ]  against  the  defendant,  because  he  says  that  he  exhibited  *his 
bill  against  the  defendant  in  this  behalf  long  before  Wednesday 
next  after  five  weeks  from  the  day  of  Easter  in  Easter  Term, 
43  Geo.  III.,  viz.  on  Wednesday  next  after  fifteen  days  from  the 

t  This  case  is  interesting  as  an  sion  of  an  alien  enemy  from   the 

instance  of  the  inherent  power  of  the  power  to  sue.    The  technical  difB- 

Oourt  to  overcome  technical  difficul-  culty  would  be  now  obyiated  under 

ties :  as  well  as  an  instance  of  the  B.  S.  C.  Order  24. — £.  C. 
application  of  the  principle  of  exdu- 
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day  of  Easter  in  Easter  Term,  48  Geo.  III.  And  that  at  the  time  Lb  Brbt 
of  the  exhibiting  of  his  said  bill  against  the  defendant  and  after-  papillok. 
wards,  as  well  he,  the  plaintiff,  as  the  said  persons  then  exer- 
cising the  powers  of  government  in  France,  were  at  peace  and  in 
amity  with  our  said  lord  the  now  King  and  his  subjects,  to  wit, 
at  L.,  <&c.  And  this  the  plaintiff  is  ready  to  verify ;  wherefore 
he  prays  judgment  and  his  damages  aforesaid  to  be  adjudged  to 
him,  &c.  To  this  the  defendant  demurred,  and  assigned  for 
causes,  that  the  plaintiff  has,  by  his  replication,  professed  to 
answer  the  whole  of  the  defendant's  plea,  whereas  he  has  not 
confessed  and  avoided  or  traversed  and  denied  the  whole  of  the 
plea,  inasmuch  as  the  defendant  has  by  his  plea  averred  that  the 
plaintiff,  at  the  time  of  pleading  the  said  plea,  was  an  alien  bom 
in  foreign  parts  out  of  the  allegiance,  &c.  and  was  then  inhabit- 
ing and  commorant  in  France,  &c.  between  whom  and  the  King, 
&e.  there  was  then  a  public  war  commenced  and  carrying  on,  and 
that  the  plaintiff  then  was  an  enemy  of  the  King,  &c. ;  which 
said  several  matters  the  plaintiff  has  not  answered,  but  attempted 
to  put  in  issue  that  at  the  time  of  exhibiting  the  bill  of  the 
plaintiff  against  the  defendant,  as  well  the  plaintiff  as  the  said 
persons  then  exercising  the  powers  of  government  in  France  were 
at  peace  and  in  amity  with  the  King  and  his  subjects,  to  which 
said  time  in  the  replication  no  part  of  the  defendant's  plea 
applied,  &c.    Joinder  in  demurrer. 

Espinasse  in  support  of  the  demurrer : 

If  any  material  part  of  the  plea  be  left  unanswered  by  the 
replication  the  *latter  is  bad.  5  Com.  Dig.  87,  Pleader,  F,  4.  [  •so*  ] 
Then  as  the  plea  imports  a  present  disability  in  the  plaintiff  to 
have  and  maintain  his  action,  according  to  Brandon  v.  Neabitt^^ 
by  shewing  him  to  be  now  an  alien  enemy  adhering  to  and  com- 
morant in  the  enemy's  country,  it  is  no  answer  to  say  that  he 
was  an  alien  amy  at  the  time  of  exhibiting  his  bill. 

(Lord  Ellenbobough  :  The  only  question  is.  Whether  as  the 
plaintiff  was  in  a  capacity  to  sue  at  the  time  of  exhibiting  his 

t  3  E.  E.  109  (6  T.  E.  23).    Vide  Caaaerea  y.  Bell,  8  T.  E.  166,  as  to  the 
form  of  the  plea  of  alienage. 
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Le  Bbet     bill,  and  his  incapacity  has  since  arisen,  you  ought  not,  instead 

Papillon.     o'  pi^c^y^g  judgment  by  your  plea  if  the  plaintiff  ought  to  have  or 

maintain  his  action,  &c.  to  have  prayed  judgment  if  he  should 

further  maintain  his  action  upon  the  subsequent  disability,  as  in 

nature  of  a  plea  puis  darrein  continuance  ?) 

If  any  matter  of  disabihty  arise  between  the  commencement  of 
the  action  and  plea  pleaded,  it  may  be  pleaded  in  bar  as  a  plea  in 
chief :  if  it  arise  after  plea  pleaded,  then  it  must  be  pleaded  as  a 
T^leskpuis  darrein  continuance.  As  in  Price  v.  Kenrick,\  where  a 
release  by  the  plaintiff  after  action  brought  and  imparlance  was 
pleaded  in  bar. 

(Lord  Ellenborough,  Gh.  J. :  A  matter  may  be  pleaded  in 
bar,  and  yet  go  only  to  the  further  continuance,  and  not  to  the 
commencement  of  the  action.) 

In  Moor  v.  Green, I  outlawry  between  action  brought  and  plea 
pleaded  was  deemed  not  necessary  to  be  pleaded  puis  darrein  con* 
tinuancCf  but  in  bar  to  the  action  in  chief ;  and  it  was  compared 
to  the  common  case  of  a  judgment  confessed  by  an  executor  after 
action  brought  and  before  plea  pleaded,  which  is  never  pleaded 
puis  darrein  continuance,  but  in  chief.  Then  the  replication  is  at 
[  ^506  ]  any  rate  ill,  because  it  ^admits  that  the  plaintiff  is  now  an  alien 
enemy,  and  yet  it  prays  that  he  may  recover  damages. 

Lambe,  contra,  contended,  that  the  action,  having  been  weU 
commenced,  cannot  be  defeated  by  an  act  arising  since,  when  the 
plea  goes  in  bar  of  the  action  itself,  and  not  merely  to  the  further 
continuance  of  it.  The  bar  of  alien  enemy  is  merely  a  tempo- 
rary, and  not  a  perpetual  bar;  it  is  only  ** donee  terrce Juerint 
communes,*'  that  is  until  both  nations  be  in  peace,  Co.  Lit.  129  b. 
Now  here  it  is  pleaded  as  a  perpetual  bar,  which  cannot  be  sup- 
ported by  any  precedent.  Outlawry  indeed  may  be  pleaded 
either  in  abatement  or  in  bar,§  Cliff's  Entr.  8,  4.    But  when  the 

t  Fortes.  338.  Co.  Lit.  128  b,  where   outlawry  is 

t  Salk.  178.  pleadable  in  bar  of  the  action  or  only 

§  Vide  the  distinotion  taken  in     in  disability  of  the  person. 
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outlawry  is  reversed,  the  disability  is  removed.    This  is  very     Lk  Bbbt 
distinguishable  from  the  case  cited  of  a  release,  which  is  a    papillov. 
perpetual  bar.    Then  if  the  plea  be  bad  there  is  no  answer  to  the 
plaintiff's  action  on  the  record. 

Espinasse  in  reply  referred  to  the  rule  laid  down  in  SvUivan  v. 
Montaguey\  that  actio  non  goes  in  every  case  to  the  time  of  plead- 
ing, not  to  the  commencement  of  the  action. 

Lord  Ellenbobough,  Ch.  J.  said  that  that  had  never  been 
cited  as  law,  at  least  since  the  case  of  Evans  v.  Prosser.l  But 
he  observed,  that  however  ill  pleaded  the  plea  might  be,  yet  as  it 
appeared  from  the  whole  record  that  the  plaintiff  was  now  an 
alien  enemy,  he  had  great  difficulty  in  saying  that  the  plaintiff 
could  have  judgment  to  recover :  and  therefore  directed  the 
matter  to  stand  over  for  ^further  consideration.  And  on  a  [  *506  ] 
subsequent  day  his  Lordship  delivered  the  judgment  of  the 
C!ourt : 

This  is  an  action  of  assumpsit,  brought  upon  a  foreign  judg- 
ment, recovered  by  the  plaintiff  against  the  defendant  in  a  court 
at  Bouen  in  Normandy.  The  defendant  pleads,  first,  the  general 
issue ;  and,  2dly,  that  the  plaintiff  is  an  alien  enemy  bom  in 
foreign  parts,  and  under  the  allegiance  of  a  foreign  sovereign, 
viz.  the  King  of  France,  and  is  now  inhabiting  and  com- 
morant  in  France  under  the  government  of  the  persons  exer- 
cising the  powers  of  government  in  France,  between  whom  and 
our  King  a  war  is  commenced  and  now  carried  on ;  and  that  the 
plaintiff  is  an  enemy  of  the  King.  To  this  the  plaintiff  replies, 
stating  the  time  when  he  exhibited  his  bill,  that  as  well  he  as  the 
persons  exercising  the  powers  of  government  in  France  were  then 
at  peace  and  in  amity  with  our  King  and  his  subjects.  To  this 
replication  there  is  a  demurrer  with  special  causes  assigned. 
It  appears  upon  the  whole  of  this  record,  that  though  the  plain- 
tiff be  now  an  alien  enemy,  yet  that  he  was  not  such  at  the  time 
of  exhibiting  his  bill :  and  the  question  is.  Whether  the  plea  of 
the  defendant,  pleaded  as  it  is  generally  in  bar  of  the  action,  be 
good ;  or  whether,  inasmuch  as  a  right  to  sue  was  well  vested  in 

t  Dougl.  112.  t  Evans  v.  Proswr,  3  T.  E.  188. 
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Le  Bbet  the  plaintiff  at  the  time  of  action  brought,  it  ought  not  to  have 
tapillok.  heen  pleaded  in  the  form  in  which  pleas  after  the  last  con- 
tinuance are  generally  pleaded,  viz.  That  the  plaintiff  ought  not 
further  to  have  or  maintain  his  action  ?  And,  indeed,  according 
to  what  is  said  in  Lutw.  1143,  Campion  v.  Barker,  (in  which 
Bastell,  Appels  en  Mort  4,  &  det.  en  Release  7,  are  referred  to), 
^*  this  seems  to  be  the  proper  way  of  pleading  a  collateral  thing, 
which  happens  after  the  action  brought ;  for  by  this  it  admits 
[♦607]  that  the  action  was  well  *brought,  but  that  the  plaintiff,  by 
reason  of  the  new  matter,  ought  not  to  proceed  further  in  it." 
This  report  refers  to  a  subsequent  case,  2  Lutw.  1177,  Rainbow  v. 
Worrall  and  others,  in  which  case  it  does  not,  however,  appear 
whether  any  judgment  were  ultimately  given.  And  it  is  urged 
that  outlawry  pending  the  writ  may,  on  the  authority  of  Moor  v. 
Oreen,  Salk.  338,  and  a  release,  on  the  authority  of  Price  v. 
Kenricky  Fortes.  338,  be  pleaded  generally  in  bar  of  the  action. 
And  the  case  of  Sullivan  v.  Montague,  Dougl.  106,  was  cited, 
where  it  was  holden  that  matter  of  defence  arising  after  action 
brought  may  be  given  in  evidence  on  the  general  issue,  if  it 
happen  before  plea  pleaded :  to  which  might  be  added  the  case  of 
Reynolds  v.  Beerling,  Mich.  25  Geo.  III.  B.  R.,  which  is  to  be 
found  in  the  notes  to  the  case  of  Evans  v.  Prosser,  3  T.  B.  186, 
and  where  it  was  holden,  on  the  authority  of  Sullivan  v.  Mon- 
tague, that  a  judgment  recovered  by  the  defendant  against  the 
plaintiff,  after  action  brought,  and  before  plea  pleaded,  ndght  be 
pleaded  in  bar  of  such  action.  However,  in  the  subsequent  case  of 
Evans  v.  Prosser,  in  3  T.  R.  186,  it  was  holden  that  a  plea  of  set- 
off, in  which  it  was  pleaded  that  the  plaintiff,  before  and  at  the  time 
of  the  plea  pleaded,  was  indebted,  was  bad  on  general  demurrer ; 
and  the  point  determined  in  Reynolds  v.  Beerling,  in  favour  of  a 
set-off,  the  matter  of  which  arose  after  action  brought,  was  con- 
sidered as  not  capable  of  being  supported.  Since  that  time, 
therefore,  it  may  be  considered  as  a  settled  rule  of  pleading,  that 
no  matter  of  defence  arising  after  action  brought  can  properly  be 
pleaded  in  bar  of  the  action  generally.  It  has  been  suggested 
that  pleas  of  judgment  recovered,  pleaded  by  executors,  where 
judgments  have  been  confessed  after  action  brought,  are  pleaded 
[  *608  ]      generally  in  bar  of  the  action,  and  not  with  an  ulterius  ^manutenere 
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non  debet  plea,  after  the  last  continuance  pleaded :  but  that  Is  an  Ls  Bret 
action  of  a  peculiar  nature ;  the  action  is  there  brought  against  papillox. 
the  executor,  not  only  on  the  foundation  of  a  debt  due  from  the 
testator  to  the  plaintiff,  but  in  respect  also  of  assets  supposed  to 
be  in  his,  the  executor's  hands  liable  to  its  satisfaction  ;  and  the 
executor  has  by  law  a  power  of  confessing  a  judgment  to  another 
creditor  in  preference  to  the  plaintiff  in  the  suit  first  brought, 
and  thereby  to  the  extent  of  the  assets  then  in  hand  to  create  & 
perpetual  bar  to  the  plaintiff's  suit,  the  same  being  pleaded  in 
the  usual  way,  viz.  that  he  has  not  assets  except  so  much,  which 
are  not  sufficient  to  satisfy  that  judgment.  But  the  plaintiff 
may,  and  constantly  does,  avoid  the  effect  of  the  plea  as  an 
absolute  bar,  and  protect  himself  from  costs  at  the  same  time, 
on  the  ground  of  his  original  right  of  suit,  by  praying  judgment 
of  such  assets  as  should  come  to  the  executor's  hands  after  satis- 
fying the  judgment  so  confessed.  So  that  the  plea  of  judgment 
recovered  against  the  defendant  as  executor  pending  the  writ 
enures  in  point  of  effect,  if  the  judgment  itself  be  not  questioned 
by  the  replication,  as  only  a  plea  in  bar  of  the  further  main- 
tenance of  the  suit  against  the  executor  in  respect  of  his  present 
assets.  It  is  also  urged  on  the  part  of  the  defendant,  that  even 
if  the  plea  be  bad  as  pleaded  in  bar  generally,  yet  that  the 
replication  is  bad  in  praying  a  judgment  for  damages,  which 
cannot  be  given  in  favour  of  this  plaintiff,  inasmuch  as  he 
appears  by  the  record  to  be  now  an  alien  enemy,  and  of  course 
incapable  of  recovering  damages.  And  on  this  account  it  is  con- 
tended, that  inasmuch  as  the  plaintiff  cannot  recover  the  judg- 
ment he  prays,  that  he  must  be  barred  from  maintaining  his 
action  generally,  according  to  the  prayer  of  the  defendant's  plea. 
But  this  by  no  means  follows ;  for  *the  Court  may,  and  ought  [  •509  J 
ex  officio^  to  give  such  judgment  on  the  whole  record  as  ought  to 
be  given,  without  regard  to  the  issues  found,  or  to  any  imper- 
fection in  the  prayer  of  judgment  made  on  either  side.  In 
Plowd.  66,  Montague,  Ch.  J.  speaking  of  the  plea  of  the  defendant 
in  that  case,  says,  "  He  ought  to  have  concluded  non  est  factum, 
and  not  judgment  si  ctctio,  as  he  has  done ;  for  which  reason  the 
conclusion  is  bad.  Further,  inasmuch  as  the  conclusion  in  this 
point  is  bad,  it  is  to  be  seen  what  shall  be  done  if  it  appear  to  us 
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Le  Bbbt     Judges  that  upon  the  matter  in  law  the  deed  is  void ;  and  it 
Papillon.    seems  to  me  (he  says)  that  we,  by  our  office,  ought  to  give  judg- 
ment against  the  plaintiff;  for  although  the  defendant  may  not 
take  the  advantage,  yet,  inasmuch  as  it  appears  to  us  that  the 
plaintiff  has  no  cause  of  action,  we  ought  to  give  judgment 
against  him."    And  afterwards,  p.  69,  ''  he  shall  have  benefit  by 
the  office  of  the  Judge,  notwithstanding  the  bad  conclusion  to  the 
action,  as  I  have  said  before."     So  also,  Fraunces's  case,  8  Co. 
Bep.  98,  and  Westlie  v.  King,  Winch.  75,  to  the  same  effect.     And 
indeed,   if    it  were  necessary  to  cite    authorities  on    such   a 
subject,   in  Kirk  v.  NoweU,^  and  in  many  other  cases,  judg- 
ment has  been  entered  up  according  to  the  right  appearing 
in  favour  of  the  plaintiff  on  the  whole  record,  notwithstanding 
an    issue    on    a   bad   plea    in   bar   found  against   him.      In 
Street  v.  Hopkinson,  2  Str.  1055,  and  Bep.  temp.  Hardw.  845, 
the  Court  held  expressly  that  they  were  not  bound  by  the  prayer 
of  an  improper  judgment;  and  therefore  pronounced  the  rule 
that  the  plaintiff  in  error  in  that  case  should  be  barred,  contrary 
to  the  terms  of  the  defendant's  prayer,  which  was  that  judgment 
might  be  affirmed.    And  there  is  no  difference  between  the  office 
[  ♦sio  ]      of  the  Court  in  *this  particular  in  a  court  of  error,  and  in  the 
court  of  original  jurisdiction,  which  gives  the  judgment  in  the 
first  instance.    If  therefore  we  have  power,  as  upon  these  and 
other  authorities  we  have,  to  give  the  proper  judgment  in  this 
case,  and  that  judgment  be,  as  it  appears  to  us  it  will  be,  that 
the  plaintiff  be  barred  from  further  having  and  maintaining  his 
action,  we  shall  feel  it  our  duty  to  give  that  judgment ;  and  we 
do  pronounce  the  same  accordingly. 

t  1  E.  R.  160  (1  T.  R.  125). 


^  ^«    «    mi^ 
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BE  ALE  V.  THOMrSON.t 

1804 
(4  East,  546—566 ;  S.  C.  1  Smith,  144—153.)  jrj,*.  e, 

A  foreign  prince,  nnder  pretence  of  precaution  against  a  supposed 
act  of  aggression  of  our  Goyemment,  made  a  hostile  seizure  of  British  '  ' 
ships  in  his  ports,  and  imprisoned  our  seamen  on  shore,  and  after  six 
months  they  were  released,  and  they  resumed  and  concluded  their 
voyage,  and  the  owners  received  their  freight;  held  that  such  seizure, 
however  hostile  in  the  manner,  so  far  partook  of  the  nature  of  an 
embargo  in  its  result,  and  not  of  a  capture,  that  it  did  not  put  an  end 
to  the  contract  of  a  mariner  for  wages  even  during  the  time  of  such 
detention  and  imprisonment.  But  even  considering  it  as  a  temporary 
capture,  yet,  like  the  case  of  a  capture  and  recapture,  the  mariner  was 
still  entiUed  to  his  wages ;  for  a  mariner's  title  to  wages  depends  on  the 
ship's  earning  her  freight  for  the  voyage,  and  the  performance  of  his 
stipulated  duty ;  and  here  freight  for  the  voyage  was  ultimately  earned, 
and  the  mariner  was  guilty  of  no  breach  of  duty. 

In  assumpsit  for  wages  by  a  mariner,  he  declared  that  in  con- 
sideration that  he  would  enter  into  the  service  of  and  serve  the 
defendant,  then  the  owner  of  the  ship  Acquilouy  as  a  mariner 
and  ship's  cook  on  board  the  same,  bound  on  a  voyage  from  Hull 
to  Petersborgh,  and  from  thence  to  London,  at  the  wages  of 
5L  lOs.  per  month,  the  defendant  promised  to  pay  him  such 
wages  from  the  time  of  his  entering  into  such  service  mitil  the 
final  end  and  completion  of  the  said  voyage :  The  plaintiff  then 
averred  that  he  did  enter  and  ^as  received  into  the  defendant's 
service,  and  sailed  in  the  said  ship  on  the  voyage  from  Hull  to 
Petersborgh,  and  afterwards  returned  from  thence  to  London, 
where  the  ship  arrived  safe  and  completed  her  intended  voyage ; 
and  that  during  the  whole  of  the  said  voyage  he  the  plaintiff 
continued  and  remained  in  and  on  board  the  said  ship  in  the 
service  of  the  defendant  as  such  mariner  and  ship's  cook  as 
aforesaid,  by  means  whereof,  &c.  the  defendant  became  liable  to 
pay  him  64Z,  14s.y  being  at  the  rate  of  52.  lO^.  per  month  from 
the  time  when  he  entered  the  said  service  to  the  time  when  the 
voyage  was  so  completed.  Jn  the  second  count  the  averment 
was  that  the  plaintiff  continued  and  remained  in  the  service  of 
the  defendant  as  such  owner  of  the  said  ship,  on  board  the  same, 
without  having  ever  abandoned  or  deserted  the  said  ship.  The 
third  count  was  upon  a  general  indebitcOus  (uaumpsit  for  *wages      [  ^547  } 

t  See  per  Brett,  J.,  Button  v.  Th(mp8(m  (1869)  L.  E.  4  a  P.  at  pp.  346, 
a48,  349.  * 
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Bbale  on  the  voyage,  and  the  fourth  on  a  qiuintum  meruit  for  wages, 
Thoupsok.  with  other  common  counts;  concluding  with  the  plaintiff's 
request  of  the  defendant  to  pay,  and  the  defendant's  refusal. 
Plea  non  assumpsit.  The  cause  was  tried  before  Lord  Alvanley 
at  the  sittings  at  Westminster  after  Michaelmas  Term,  1802, 
when  a  special  verdict  was  found,  stating  in  substance  as  follows : 
The  plaintiff,  a  British  seaman,  on  the  8th  of  September,  1800, 
signed  articles  to  serve  as  a  seaman  in  a  British  ship  called  the 
AcquiloTiy  of  which  the  defendant  was  owner,  at  the  wages  of 
51. 10s.  per  month,  on  a  voyage  from  Hull  to  Petersburgh,  and 
from  thence  to  London ;  and  that  in  consideration  of  the  said 
monthly  wages  the  plaintiff  should  and  would  perform  the  above- 
mentioned  voyage.  And  the  defendant  did  hire  the  plaintiff  as  a 
seaman  for  the  said  voyage  at  such  monthly  wages,  to  be  paid 
pursuant  to  the  laws  of  Great  Britain.  And  the  said  plaintiff 
did  promise  and  oblige  himself  to  do  his  duty  and  obey  the  law- 
ful commands  of  the  officers  on  board  the  said  ship,  or  boats 
thereunto  belonging,  as  became  a  good  and  faithful  seaman  and 
mariner ;  and  at  all  places  where  the  said  ship  should  put  in 
or  anchor  at  during  the  said  ship's  voyage,  to  do  his  best 
endeavour  for  the  preservation  of  the  said  ship  and  cargo,  and 
not  to  neglect  or  refuse  doing  his  duty  by  day  or  night,  nor 
should  go  out  of  the  said  ship  on  board  any  other  vessel,  or  be 
on  shore  under  any  pretence  whatsoever  till  the  voyage  was 
ended,  and  the  ship  discharged  of  her  cargo,  without  leave  first 
obtained  of  the  master,  captain,  or  commanding  officer  on  board ; 
and  in  default  thereof  he  should  be  liable  to  the  penalties  men- 
tioned in  the  Acts  of  the  2  Geo.  II.  c.  86,  and  the  87  Geo.  in. 
c.  78;  and  that  24  hours'  absence  without  leave  should  be 
I  ^548  ]  deemed  a  total  desertion,  and  render  *the  plaintiff  liable  to  the 
forfeitures  and  penalties  contained  in  the  Acts  above  recited : 
and  further,  that  the  plaintiff  should  not  demand  or  be  entitled 
to  his  wages,  or  any  part  thereof,  until  the  arrival  of  the  said 
ship  at  the  above-mentioned  port  of  discharge.  And  that  if  the 
plaintiff  should  well  and  truly  perform  the  above-mentioned 
voyage  he  should  be  entitled  to  the  wages  or  hire  that  might 
become  due  to  him  pursuant  to  the  said  articles.  The  plaintiff 
sailed  on  board  the  said  ship,  which  arrived  at  Petersburgh  on 
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the  18th  of  October,  1800,  and  continued  there  in  prosecution  of  Bbale 
the  purposes  of  the  voyage  until  the  5th  of  November,  on  which  thompsok. 
day  the  following  order  was  issued  by  the  Russian  Government : 
*^  Whereas  we  have  learned  that  the  island  of  Malta,  lately  in  the 
possession  of  the  Herade^  has  been  surrendered  to  the  English 
troops ;  but  as  it  is  yet  uncertain  whether  the  agreement  entered 
into  on  the  80th  of  December,  1798,  will  be  fulfilled,  according 
to  which  this  island,  after  its  capture,  is  to  be  restored  to  the 
order  of  St.  John  of  Jerusalem,  of  which  his  Majesty  the 
Emperor  of  all  the  Bussias  is  Grand  Master;  his  Imperial 
Majesty,  being  determined  to  defend  his  rights,  has  been  pleased 
to  command  that  an  embargo  shall  be  laid  on  all  English  ships 
in  the  ports  of  his  empire  until  the  above-mentioned  convention 
shall  be  fulfilled."  In  consequence  thereof  guards  were  placed 
along  the  shore  to  prevent  the  crew  from  escaping  from  their 
respective  ships,  until  the  10th  of  the  same  November,  when 
such  part  of  the  crew  of  each  ship  as  were  British  subjects  were 
taken  out  by  a  Bussian  guard  and  marched  into  the  interior  of 
the  country.  On  the  18th  and  21st  of  the  same  month  the 
following  proclamation  appeared  in  the  Petershurgh  Court 
Gazette:  "The  crews  of  two  British  ships  in  the  harbour  *of  [*5W] 
Narva,  on  the  arrival  of  a  military  force  to  put  them  under 
arredt  in  consequence  of  the  embargo  laid  on  them,  having  made 
resistance,  fired  pistols,  and  forced  a  Bussian  sailor  into  the 
water,  and  afterwards  weighed  anchor  and  sailed  away;  his 
Imperial  Majesty  has  been  pleased  to  order  that  the  remainder 
of  the  vessels  in  that  harbour  shall  be  burned.  His  Imperial 
Majesty,  having  received  an  account  of  the  taking  of  Malta,  has 
been  pleased  to  direct  that  the  following  note  shall  be  trans- 
mitted to  all  the  diplomatic  corps  residing  at  his  court,  &c. 
His  Majesty  the  Emperor  of  all  the  Bussias  has  received  circum- 
stantial accounts  respecting  the  surrender  of  Malta,  by  which  it 
is  actually  confirmed  that  the  English  generals,  notwithstanding 
the  repeated  remondtances  on  the  part  of  his  Majesty -s  ministers 
at  Palermo,  as  well  as  from  the  ministry  of  his  Sicilian  Majesty, 
have  tckken  possession  of  Yaletta  and  of  the  island  of  Malta  in 
the  name  of  the  King  of  Great  Britain,  and  have  hoisted  his 
flag  only  y  his  Imperial  Majesty's  just  indignation  having  been 

8  s  2 
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Bkalb      raised  by  this  violation  of  good  confidence,  he  has  resolTed  not  to 
Thompson,    take  off  the  embargo  that  has  been  laid  on  all  English  vessels  in 
the  Bussian  ports,  until  the  agreement  of  the  convention  con- 
cluded in  1798  shall  have  been  completely  carried  into  execu- 
tion."   On  the  14th  of  January,  1801,  the  King  in  Council 
issued  the  following  order :  "  Whereas  his  Majesty  has  received 
advice  that  a  large  number  of  vessels  belonging  to  his  Majesty^s 
subjects  have  been  and  are  detained  in  the  ports  of  Bussia,  and 
that  the  British  sailors  navigating  the  same  have  been  and  now 
are  detained  as  prisoners  in  different  ports  of  Bussia ;  and  also 
that,  during  the  continuance  of  these  proceedings,  a  confederacy 
of  an  hostile  nature  against  the  rights  and  interests  of  his 
[  *550  ]      Majesty  and  his  dominions  has  *been  entered  into  with  the 
Court  of  Saint  Petersburgh,  by  the  Courts  of  Denmark  and 
Sweden,  respectively;    it  is  hereby  ordered  that  no  ships  or 
vessels  belonging  to  any  of  his  Majesty's  subjects  be  permitt^  to 
enter  and  clear  out  for  any  of  the  ports  of  Bussia,  Denmark,  or 
Sweden,  until  further  order.    And  his  Majesty  is  further  pleased 
to  order  that  a  general  embargo  or  stop  be  made  of  all  Bussian, 
Danish,  and  Swedish  ships  and  vessels  whatsoever,  now  within 
or  which  hereafter  shall  come  into  any  of  the  ports,  harbours,  or 
roads  within  the  United  Kingdom,  &c.  together  with  all  persons 
and  effects  on  board  the  said  ships  and  vessels,  but  that  the 
utmost  care  be  taken  for  the  preservation  of  all  and  every  part 
of  the  cargoes  on  board  any  of  the  said  ships  and  vessels,  so  that 
no  damage  or  embezzlement  whatever  be  sustained,"  &c.    On 
the  16th  of  January,  1801,  the  King  in  Council  issued  the 
following  order :  "  Whereas  his  Majesty  has  received  advice  that 
a  large  number  of  vessels  belonging  to  his  Majesty's  subjects 
have  been  and  are  detained  in  the  ports  of  Bussia,  and  that  the 
property  of  his  Majesty's  subjects  in  Bussia  has,  by  virtue  of 
several  orders  and  decrees  of  the  Bussian  Grovemment,  particu- 
larly one,  bearing  date  the  29th  of  November  last,  0.  8.  (corres- 
ponding with  the  10th  of  December,  N.  S.)  been  seized  and 
directed  to  be  applied,  in  violation  of  the  principles  of  justice  and 
of  the  rights  of  the  several  persons  interested  therein;  it  is 
hereby  ordered,  that  no  bills  drawn  since  the  said  29th  of 
November  last,  0.  S.,  by  or  on  behalf  of  any  persons,  being  sub- 
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jects  of  or  residing  in  the  dominions  of  the  Emperor  of  Russia,       Bxalb 

shall  be  accepted  or  paid,  without  licence  from  one  of  his    Thompson* 

Majesty's  Principal  Secretaries  of  State  first  had  in  that  behalfi 

until  further  signification  of  his  Majesty's  pleasure,  or  until  pro* 

vision  shall  be  made  in  respect  thereof  *by  Act  of  Parliament ;       [  *55i  ] 

whereof  all  persons  concerned  are  to  take  notice  and  govern 

themselves  accordingly."    The  captain  and  crew  of  the  Acquilouy 

including  the  plaintiff,  remained  up  the  country  till  the  28th  of 

May  in  the  succeeding  year,  during  which  time  they  were  kept 

within  certain  bounds,  and  from  the  time  they  were  taken  from 

their  ship  were  treated  in  other  respects  as  if  they  had  been 

prisoners  of  war.    On  the  28th  of  May  in  the  succeeding  year 

the  captain  and  crew  were  marched  back  to  Petersburgh,  and 

returned  on  board  the  ship,  and  afterwards  proceeded  on  the 

voyage  to  London.    The  ship  went  out  to  Petersburgh  in  ballast 

to  bring  a  cargo  to  London,  and  was  to  be  paid  freight  for  that 

cargo  by  the  ton.     The  plaintiff  did  [his  duty  as  a  seaman  on 

board  the  ship  during  the  said  voyage,  and  the  ship  received  the 

same  freight  as  if  she  had  not  been  detained,  and  no  more. 

After  the  captain  and  crew  returned  on  board  the  ship  the 

Bussian  Government  issued  an  order,  wherein,  after  stating  that 

the  intention  of  the  Emperor  of  Bussiaf  to  render  full  and 

entire  justice  to  the  British  subjects  who  had  sustained  losses 

during  the  interruption  of    the   good  understanding  between 

Great  Britain  and  Bussia  had  been  already  shewn  by  his  acts,  it 

is  declared,  ^'Que  tous  les  navires,  les  marchandises,  et  les  pro- 

prietes  des  sujets  Britanniques  qui  avaient  ete  mis  en  sequestre 

sous  le  dernier  r^gne  en  Bussie  seront  non  seulement  fidelement 

restitues  aux  dits  sujets  Britanniques,  ou  a  leur  commettans^ 

mais  que  pour  les  effets  qui  auraient  ete  alienes  d'une  maniere 

quelconque,  et  qui  ne  pourraient  plus  etre  rendus  en  nature,  il 

sera  aocorde  aux  proprietaires  un  equivalent  convenable,  lequel 

sera  determine  ulterieurement  d'apres  les  ^regies  de  I'equite,"  &c.       [  •oo2  ] 

dated  the  yV  June,  1801.     This  order  has  not  yet  been  carried 

into  complete  effect.    No  new  articles  were  entered  into  between 

the  captain  and  crew.    The  plaintiff  has  received  all  his  wages 

t  The  Emperor  Paul,  who  issued     meantime,  and  was  succeeded  by  the 
the  prior  orders,  had   died  in  the     Emperor  Alexander. 
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Beaxe       for  the  voyage  according  to  the  articles  of  51. 10s.  per  month, 
Thompson,    except  for  the  time  the  captain  and  crew  were  bo  kept  oat  of  the 
said  ship.    But  whether,  &c. 

The  Court  of  Common  Pleasf  were  equally  divided  in  opinion 
upon  this  case ;  but  one  of  the  learned  Judges,  who  thought  with 
the  plaintiff,  assented  to  judgment  being  given  for  the  defendant, 
to  enable  the  plaintiff  to  bring  a  writ  of  error  if  he  thought 
proper.  And  accordingly  a  writ  of  error  was  brought  in  this 
Court  against  such  judgment.  And  the  same  course  was  taken 
with  respect  to  another  case  of  Johnson  v.  Broderick,  aftermen- 
tioned;t  which  came  on  to  be  argued  at  the  same  time;  which 
only  differed  from  the  present  inasmuch  as  there  the  plaintiff  was 
a  foreign  instead  of  a  British  seaman.  Both  the  cases  were 
argued  by  Lensy  Serjt.,  for  the  plaintiff,  and  by  Gibbs,  for  the 
defendant  Broderick,  and  GaseUs  for  the  defendant  Thompson^ 


[  558  ]       Lord  Ellenborough,  Ch.  J.  now  delivered  judgment : 

This  is  a  writ  of  error  depending  in  this  Court  upon  a  judg- 
ment in  C.  P.  given  for  the  defendant,  in  an  action  of  assumpsit 
brought  by  the  plaintiff,  late  a  mariner  and  ship's  cook  on  board 
the  ship  Acquilon,  against  the  defendant  as  owner  of  that  ship, 
to  recover  his  wages  at  the  rate  of  5/.  108.  per  month,  claimed  to 
be  due  to  him  from  the  time  of  entering  into  such  service,  during 
the  whole  period  of  a  voyage  from  London  to  Fetersburgh,  and 
[  *55D  ]  up  to  the  time  of  *his  return  from  Fetersburgh  back  to  London. 
The  plaintiff  avers  in  the  first  count  of  his  declaration  that  the 
ship  performed  her  voyage  out  to  Fetersburgh  and  back  to 
London,  and  that  during  the  whole  of  the  voyage  he  con<^ 
tinned  and  remained  in  and  on  board  the  said  ship  in  the 
service  of  the  defendant,  as  such  mariner  and  ship's  cook, 
and  in  virtue  of  such  service  claims  to  be  entitled  to  pay 
at  the  rate  of  5Z.  108.  per  month  from  the  time  when  he 
entered  into  such  service  to  the  time  when  the  voyage  was 
completed.  The  second  count  is  nearly  the  same  as  the  first, 
only  that  in  the  second  the  plaintiff  avers  that  he  continued  in 
the  defendant's  service  on  board  without  having  ever  abandoned 

t  3  Bos.  St  P.  405.  t  Po9t,  p.  636. 
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or  deserted  the  ship.    To  this  declaration  the  defendant  pleaded       Bbalb 
the  general  issue ;  and  upon  the  trial  before  Lord  Alvanley  a    Thompson. 
special  verdict  'was  found ;  (the  substance  of  which  his  Lordship 
here  stated). 

This  case,  in  the  discussion  which  it  has  undergone  in  the 
Court  of  G.  P.  and  upon  the  arguments  here,  has  been  treated  as 
principally  depending  on  this  question,  Whether  the  acts  done 
on  the  part  of  the  Russian  Government,  and  by  which  the 
relative  situation,  rights,  and  interests  of  the  parties  are  supposed 
to  have  been  affected,  were  to  be  considered  as  in  effect  amount- 
ing to  an  actual  capture  of  the  ship  and  cargo,  or  only  to  a 
temporary  embargo  thereupon  ?  It  has  been  assumed  on  all  sides 
that  the  effect  of  capture  is  to  dissolve  the  contract,  both  for 
freight  and  wages,  between  the  respective  parties  thereto. 
Whether  such  may  or  not  be  the  effect  of  capture,  when  it  is 
not  merely  inchoate  but  perfect  and  consummate,  and  where 
the  right  of  the  original  proprietor  is  not  vested  by  any  sub- 
sequent recapture,  nor  such  right  recognised  as  still  legally  in 
force  and  continuing  by  any  judgment  or  authoritative  act 
of  restitution  on  the  part  of  the  capturing  *nation  subsequent  [  ♦560  ] 
to  the  seizure,  it  is  not  necessary  upon  this  occasion  for  us  to 
decide.  Lord  Mansfield,  in  Hamilton  v.  Mendes,  (2  Burr.  1198,) 
says,  ''  In  case  of  a  recapture  the  just  postliminii  continues  for 
ever."  That,  he  says,  is  by  the  statute  law  of  this  country. 
But  MoUoy,  b.  2,  c.  4,  s.  18,  lays  down  generally,  that  if  a  ship 
in  her  voyage  happen  to  be  taken  by  an  enemy,  and  afterwards 
in  battle  be  retaken  by  another  ship  in  amity,  and  restitution  be 
made,  and  she  proceed  in  her  voyage,  the  contract  is  not  deter- 
mined. Though  the  taking  by  the  enemy  divested  the  property 
out  of  the  owners,  yet  by  the  law  of  war  that  possession  was 
defeasible,  and  being  recovered  in  battle  afterwards,  the  owner 
became  reinvested :  so  the  contract  by  fiction  of  law  became  as 
if  she  had  never  been  taken ;  and  so  the  entire  freight  becomes 
due.  And  Lord  Eldon,  in  the  case  of  Bergatrom  v.  Mills,  (as 
reported  in  8  Esp.  Ni.  Fri.  Gas.  86)  f  appears  to  have  holden, 
that  if  a  ship  be  captured  and  recaptured,  and  afterwards 
arrive  at  her  port  of  destination,  and  discharge  her  cargo,  the 

♦  6  E.  E.  810. 
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BEAbB       maiiner  is  entitled  to  his  wages.    And  in  the  case  of  Pratt  t. 
Thomwok     Cuff  (which  is  cited  in  Thompson  v.  Rawcroft,  4  East's  Rep.  43), 
the  circamstances  of  which  are  Uttle  distinguishable  from  those 
of  the  case  now  before  as,  Lord  Eenyon  was  strongly  of  opinion 
at  Nisi  Priu8  in  favour  of  the  plaintiff,  who  obtained  a  verdict 
for  his  wages  during  the  space  of  seven  months,  for  which  period 
he  was  imprisoned  by  the  Dutch,  who  afterwards  released  the 
vessel  of  which  he  was  master,  and  thereby  enabled  him  to  com* 
plete  his  voyage :  Lord  Ch.  J.  Eyre,  in  Curling  v.  Long,  (1  Bos. 
&  P.  637,)  I  and  Su-  Wm,  Scott,  in  the  case  of  the  Friends 
(4  G.  Bob.  144)  certainly  held  otherwise :  but  I  am  aware  of  no 
case  which  has  yet  decided,  that  where  a  ship  has  been  seized 
[  ♦561  ]      originally,  in  the  way  of  hostile  *reprisal,  or  with  a  view  to 
measures  of  retaliation,  if  it  should  ultimately  appear  just  and 
necessary  to  enforce  such  measures,  (and  that  seems  to  be  the 
proper  character  and  description  of  the  acts  done  in  this  case  on 
on  the  part  of  the  Bussian  Government) ;  and  where  the  ship 
has  been  afterwards  restored,  and  the  original  right  to  &3ize  not 
only  receded  from  but  renounced  and  abandoned,  and  restitation 
awarded  on  the  part  of  those  who  had  seized ;  I  say  I  know  of 
no  case  where  property  so  dealt  with  has  been  considered  as 
captured,  or  in  which  the  consequences  of  capture,  as  dissolving 
a  contract  for  freight  or  wages,  have  been  considered  as  attach- 
ing.    Seizure,  even  hostile  seizure,  is  not  necessarily  capture, 
though  such  is  its  usual  and  probable  result.    The  ultimate  act 
or  adjudication  of  the  state  by  which  the  seizure  has  been  made 
assigns  its  proper  and  conclusive  quality  and  denomination  to  its 
own  original  proceeding.     If  it  condemn  in  such  case,  it  is  a 
capture  ab  initio;  if  it  award  restitution  as  an  act  of  justice,  as 
the  order  of  the  5th  of  June,  1801,  expressly  does,  it  pronounces 
upon  its  own  act  as  not  being  a  valid  act  of  capture,  but  as  an 
act  of    temporary  seizure  and    detention  upon    grounds    not 
warranting  the  condemnation  of  the  property,  or  the  dealing 
with  it  as  captured.    It  seems  to  make  no  material  difference 
ior  this  purpose,  whether  the  restitution  were  awarded  by  the 
Government  of  the  country  as  an  act  of  state,  as  in  this  case  it 
was,  or  by  any  of  the  ordinary  courts  of  civil  judicature  to 
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which  the  administration  of  justice  on  these  subjects  is  usually  bealb 
delegated.  Having  stated  that  the  acts  in  question,  although  tuom'psok. 
originally  of  an  hostile  tendency  and  aspect,  do  not  amount, 
according  to  the  result  of  them,  to  a  case  of  capture;  they 
cannot,  I  conceive,  of  course  have  the  effect  of  capture  properly 
attributed  to  them  ;  assuming  *that  one  of  such  effects  would  be  [  *«>62  ] 
to  dissolve  contracts  of  affreightment  and  of  wages.  If  the 
plaintiff's  claim  to  wages  be  not  defeated  on  the  above  ground, 
viz.  of  a  dissolution  of  contract  arising  from  a  supposed  act  of 
capture,  it  is  next  to  be  considered,  Whether  it  be  defeated  in 
this  case  on  any  and  what  other  ground?  The  right  of  the 
mariner  to  wages  depends,  first,  upon  the  earning  of  freight  by 
his  owners  in  that  voyage  for  which  he  was  hired ;  and,  secondly, 
upon  the  performance  by  the  mariner  of  the  service  he  has 
agreed  to  perform  in  respect  to  such  owners  during  the  voyage. 
And,  first,  Freight  must  be  earned  by  the  owners :  which  must 
be  understood  of  freight  for  the  specific  voyage  for  which 
the  mariner  was  hired,  and  no  other.  In  this  case  the  full 
freight  for  the  specific  voyage  was  earned  and  received.  The 
ship  went  out  in  ballast  to  Petersburgh  to  bring  a  cargo  to 
London,  and  was  to  be  paid  freight  for  that  cargo  by  the  ton.  It 
is  found  that  the  ship  received  the  same  freight  as  if  she  had 
not  been  detained,  and  no  more  ;  in  other  words,  she  earned  and 
received  all  that  she  could  earn  and  receive  under  the  actual 
contract  of  affreightment;  and  this  without  any  new  contract 
whatsoever  being  made.  This  freight  was  of  course  freight  for 
the  voyage,  unless  the  contract  under  which  it  was  to  be  earned 
was  put  an  end  to  on  the  only  ground  suggested  for  that  purpose, 
viz.  capture,  upon  which  we  have  pronounced  already.  Freight, 
therefore,  for  the  voyage  having  been  specifically  earned  and 
received  by  the  owners  of  the  ship,  the  only  remaining  question 
necessary  to  be  decided,  in  order  to  perfect  the  plaintiff's  claim 
to  have  his  wages  paid  out  of  that  fund,  is.  Has  his  service  as  a 
mariner  under  his  articles  been  duly  performed  by  him  ?  That 
service  appears  by  the  articles  stated  in  the  special  verdict  to 
consist  in  obeying  the  *lawful  commands  of  his  ofl&cers  on  board,  [  •563  ] 
''  as  a  good  and  faithful  seaman,  and  at  all  places  where  the 
ship  should  put  in  or  anchor  at  during  the  voj-age,  using  his 
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Ueale  l)est  endeavours  for  the  preservation  of  the  ship  and  cargo,  and 
Thompsox.  not  neglecting  or  refusing  to  do  his  duty  by  day  or  night,  nor 
going  out  of  the  ship  on  board  any  other  vessel,  nor  being  on 
shore  under  any  pretence  whatsoever  till  the  voyage  should  be 
ended  and  the  ship  discharged  of  her  cargo,  without  leave  first 
obtained  of  the  master,  captain,  or  commanding  officer  on  board, 
on  pain  of  incurring  the  penalties  of  the  stats.  2  Geo.  II.  c.  86, 
and  87  Geo.  III.  c.  73  ;  and  that  24  hours  without  leave  should 
be  deemed  a  total  desertion,  so  as  to  subject  the  mariner  to  those 
^lenalties  and  forfeitures."  The  articles  then  provide  ''  that  the 
mariner  should  not  demand  or  be  entitled  to  his  wages  or  any 
part  of  them  until  the  ship's  arrival  at  its  port  of  discharge  and 
the  delivery  of  her  cargo  :  and  that  if  the  mariner  should  truly 
l)erform  the  above-mentioned  voyage  he  should  be  entitled  to  the 
wages  or  hire  that  should  become  due  to  him  pursuant  to  the 
said  articles."  The  question  then  is.  Did  the  plaintiff  perform 
the  service  so  stipulated?  The  special  verdict  answers  that 
question  as  far  as  immediately  respects  the  voyage  in  the  terms 
of  the  finding,  viz.  ''that  he  did  his  duty  as  a  seaman  during 
the  voyage."  And  no  disobedience  of  any  command  given  or 
required  to  be  executed  on  board,  no  omission  of  his  best 
endeavours  for  the  preservation  of  the  ship  and  cargo,  no  neglect 
or  refusal  to  do  his  duty,  is  any  where  suggested  on  the  face  of 
this  special  verdict.  Nor  is  it  suggested  that  **he  went  out  of 
the  ship  on  board  any  other  ship  or  vessel,"  and  which  by  the 
articles  he  is  enjoined  not  to  do.  The  last  and  only  remaining 
[  *r>C4  ]  question  which  can  arise  *upon  the  particulars  of  his  duty  as 
specified  in  his  articles,  is,  "Was  he  on  shore"  under  any 
pretence  before  the  voyage  was  ended  and  the  ship  discharged, 
without  the  leave  of  his  commanding  officer  on  board?  And 
upon  this  head  it  is  material  to  observe,  that  the  ''  being  on 
shore"  here  meant  is,  by  reference  made  in  the  articles  to  the 
stats.  2  Geo.  II.  c.  86,  and  the  87  Geo.  III.  c.  78,  and  to  the 
penalties  imposed  thereby,  a  being  on  shore  analogous  to  that 
which  is  the  object  of  penal  restraint  and  correction  under  those 
statutes,  viz.  a  departure  and  absence  from  the  ship  by  the 
unauthorized  act  of  the  party  himself ;  the  words  used  in  those 
statutes  being  ''  desert  or  refuse  to  proceed ;  "  ''  desert  or  absent 
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himself ;  "  "  absent  himself  without  leave  ;  **  "  leave  such  ship       Bealk 

mm 

or  vessel ;  "  all  of  which  forms  of  expression  import  a  departure  Thompson- 
from  the  ship  by  the  party's  own  act ;  and  by  no  means  apply 
to  the  case  of  a  seaman  taken  out  of  his  ship  in  the  manner 
stated  in  the  special  verdict,  viz.  ''by  a  Russian  guard,  and 
marched  into  the  interior  of  the  country ;"  in  which  way,  and 
by  which  means  alone,  it  can  be  contended  that  he  ever  was  on 
shore  before  the  voyage  was  ended  without  the  leave  of  his 
commanding  ofBicer.  But  if  it  were  more  questionable  than  it  is 
whether  he  had  incurred  a  breach  of  his  articles  in  this  particu- 
lar, without  any  act,  consent,  or  default,  on  his  part,  surely  his 
being  received  on  board  again  by  the  master,  as  soon  as  he,  the 
master,  was  in  a  condition  to  receive  and  avail  himself  of,  and 
the  other,  the  mariner,  in  a  condition  to  ofifer  his  service,  if  it  do 
not  amount  to  a  virtual  dispensation  with  his  service  in  the 
interim,  and  a  waver  of  any  objection  to  his  claim  to  be  con- 
sidered as  a  mariner  still  belonging  to  the  ship  under  the  original 
articles  of  service,  it  only  does  so,  I  apprehend,  because  it  has 
not  been  expressly  so  found  as  a  fact  upon  the  face  ^of  the  [  *»<>«>  ] 
special  verdict,  as  it  most  probably  would  have  been  if  it  had  been 
expressly  left  to  the  jury  for  that  purpose  as  a  reasonable  matter 
for  them  to  have  presumed  under  all  the  circumstances.  But 
even  as  the  fact  stands  on  the  special  verdict,  his  ''returning  on 
board  the  ship,  and  afterwards  proceeding  on  the  voyage  to 
London,  as  soon  as  the  master  and  mariners  had  been  respectively 
marched  back  to  Petersburgh,"  and  of  course  restored  to  a 
capacity  of  performing  their  relative  duties  towards  the  ship  and 
each  other,  does,  in  the  absence  of  any  fresh  contract  on  the 
subject,  import,  (if  the  case  wanted  it)  a  recognition  on  the  part 
of  the  master  that  he  and  the  sailors  then  stood  in  their  original 
relative  situation  to  each  other  under  the  articles  by  which  that 
relation  was  constituted.  This  doctrine  is  familiar  in  those 
cases  in  which  questions  most  frequently  arise  as  to  the  con- 
tinuance or  discontinuance  of  a  contract  of  service,  viz.  in 
Sessions  cases.  In  The  King  v.  Castle  Church,  (1  Burr.  S.  C.  70,) 
Lord  Hardwicke  said,  "  Where  a  servant  returns,  and  the  master 
receives  him,  it  is  always  esteemed  a  dispensation  of  the  master, 
and  helps  the  discontinuance,  and  works  in  the  nature  of  a 
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Bealb  remitter."  So  in  King  v.  EatoUy  in  the  same  book,  p.  48,  the 
Thomfbok.  Court  held,  ''  The  absence  of  a  servant  for  three  weeks  was 
purged  by  the  master's  receiving  him  again,  which  ought  to  be 
considered  in  that  case  as  a  dispensation ;  and,  in  strictness  of 
law,  he  still  continued  in  the  service  of  the  master,  notwith- 
standing such  absence."  And  in  the  same  way,  in  a  case  of 
forfeiture,  a  receipt  of  rent  by  a  landlord  conclusively  imports 
in  favour  of  the  tenant  that  he  was  deemed  by  his  landlord  to 
be  actually  a  tenant  during  the  period  for  which  the  rent  was 
received.  Upon  the  whole,  therefore,  of  this  case,  and  without 
[  *566  ]  adverting  to  the  probable  convenience  or  inconvenience  *which 
may  result  from  our  decision,  it  appears  to  us,  in  point  of  law, 
that  the  contract  of  service  between  the  plaintiff  and  the 
defendant  is  to  be  considered  as  having  continued  and  been 
in  force  from  the  time  of  executing  the  articles  up  to  and  at 
the  period  of  the  ship's  arrival  at  her  port  of  discharge  and  the 
final  termination  of  her  voyage  there ;  and  that  the  plaintiff  is 
to  be  considered  as  entitled  to  his  wages  during  the  same  time ; 
and  that  the  judgment  which  was  given  by  the  Common  Pleas 

for  the  defendant  must  be  reversed. 

Judgment  for  the  plaintiff'. 


1^  JOHNSON  V.  BEODEEICK, 

(4  East,  566;  S.  C.  1  Smith,  153.) 

LoBD  Ellenbobough,  Ch.  J.  afterwards  gave  judgment  in  this 
case,  which,  he  said,  was  a  writ  of  error  from  a  judgment  of 
C.  B.  upon  a  case  similar  in  all  respects  to  the  foregoing  one, 
except  that  here  the  plaintiff  was  a  foreign  seaman ;  which,  his 
Lordship  observed,  made  no  difference  whatever  in  the  merits 
of  the  question.  That  in  this  case,  therefore,  as  well  as  that  of 
Beale  v.  Thompson^  the  judgment  which  was  given  in  the  Court 
of  Common  Pleas  for  the  defendant  must  be  reversed. 

Judgment  for  the  plaintiff. 
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Ik  the   Matter   of    SIE   EDWAED    PRICE,  isw. 

Tfc  JFitb,  13, 

A  Prisoner.  

(4  East,  587—589 ;  S.  C.  1  Smith,  284,  285.)  [  587  ] 

A  Juiheaa  corpus  ad  testificandum  issued  to  bring  up  a  prisoner  to  give 
evidence  before  an  election  committee  of  the  House  of  Commons,  on 
affidavit  of  service  of  a  rule  to  shew  cause  on  the  different  persons  con- 
cerned, and  no  cause  shewn. 

This  prisoner  was  confined  in  Ilchester  gaol  by  virtue  of  a 
commitment  by  this  Court  for  non-payment  of  a  fine  imposed  on 
him  as  part  of  the  judgment  of  the  Court  upon  an  indictment  for 
an  assault.  And  a  petition  having  been  presented  to  the  House 
of  Commons  from  *Mr.  Webb,  complaining  of  an  undue  election  [  •sss  J 
and  return  for  the  borough  of  Ilchester  in  the  county  of 
Somerset,  against  the  sitting  member  Sir  Wm.  Manners,  for  the 
trial  of  which  a  committee  of  the  House  was  to  be  balloted  for  on 
the  14th  of  this  month,  in  support  of  which  petition  the  prisoner 
was  stated  to  be  a  material  witness ;  the  Speaker,  upon  applica- 
tion, had  issued  his  warrant  to  bring  up  the  witness  by  the  day 
appointed ;  but,  to  obviate  any  difficulty  which  the  gaoler  might 
make  to  suffer  the  prisoner  to  go  out  of  confinement  without  the 
authority  of  this  Court, 

Wetherell,  on  a  former  day,  applied  for  a  habeas  corpus  ad 
testificandum  to  issue  to  the  gaoler  of  Ilchester  gaol  to  bring  up 
the  witness  before  the  committee ;  and  said  that  he  had  been  in- 
formed of  such  an  application  having  been  before  granted  by  the 
Court  to  bring  up  a  prisoner  to  be  examined  in  some  matter 
l)efore  the  House  of  Lords,  upon  the  refusal  of  the  gaoler  to  let 
his  prisoner  go  without  such  authority.  And  this  motion  was 
made  upon  an  affidavit  of  the  circumstance  above-mentioned  and 
of  the  materiality  of  the  witness. 

The  Counx  at  first  entertained  doubts  of  the  propriety  of  such 
an  application,  of  which  they  did  not  recollect  any  precedent. 
But  after  some  hesitation  they  gave  a  rule  to  shew  cause;  and 
desired  that  it  might  be  served  on  the  Attorney 'General^  and 
the  gaoler,  and  also  on  all  persons  at  whose  suit  the  witness 
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intbeXstter  might  be  detained  in  custody  on  civil  process  at  the  time. 

of  Sis         .     , 

And  now 


r  •x( 


I'ruoDer.  A*o2a»  moved  to  make  the  rule  absolute,  no  canse  being 

sheirn,  on  an  afSdavit  of  the  service  of  it  on  the  under-sheriff, 
'5S9]  *the  Solicitor  of  the  Treasury,  the  prisoner  himself,  and  one 
Thomas  King,  the  only  person  at  \vhose  suit  the  prisoner  was 
then  in  execution;  he  being  supersedeable  in  other  causes  in 
which  he  had  been  detained  at  the  suit  of  other  creditors  on 
mesne  process. 

And  the  Court,  upon  the  applicant's  undertaking  to  be  at  the 

expense  of  bringing  the  witness  up  and  returning  him  to  custody, 

made  the 

Rule  absolnte. 


1804.  HAYWOOD  AND  AxoTHER  V.  RODGEBS. 

^'''*- 13.  (4  Eaat,  590—599;  S.  C.  1  Smith,  289—293.) 

r  590  ]  As  an  assured  (under  a  Toyage  policy)t  impliedly  warrants  the  ship 

insured  to  be  seaworthy,  whatever  forms  an  ingredient  in  seaworthiness 
is  not  necessary  to  be  disclosed  by  the  assured  to  the  underwriter,  in  the 
first  instance,  unless  information  upon  the  subject  be  particularly  called 
for ;  and  then  the  assured  must  disclose  truly  what  he  knows  in  the 
respect  required.  Therefore  where  the  assured  of  a  ship  had  received  a 
letter  from  his  captain  informing  him  that  he  had  been  obliged  to  have 
a  survey  on  the  ship  at  Trinidad,  on  account  of  her  bad  character ;  but  the 
survey  which  accompanied  the  letter  gave  the  ship  a  good  character :  held 
that  tiie  non-disclosure  of  such  letter  and  survey  to  the  underwriters  did 
not  vacate  the  policy ;  though  it  appeared  in  evidence  that  such  cir- 
cumstanoe,  if  known,  would  have  enhanced  the  premium  of  insuranoe. 

This  was  an  action  on  a  policy  of  assurance,  dated  20th  of 
April,  1802,  upon  the  ship  Eliza,  lost  or  not  lost,  at  and  from 
[  ♦591  ]  Trinidad  to  London,  with  liberty  to  call  *at  all  or  any  of  the 
Leeward  or  Windward  Islands ;  wherein  the  plaintiffis  declared 
upon  a  loss  by  perils  of  the  sea,  and  upon  the  common  money 
counts.  The  defendant  pleaded  the  general  issue  as  to  all  but 
the  premium  declared  for  in  the  count  for  money  had  and  re- 
ceived, as  to  which  he  pleaded  a  tender ;  on  which  issues  were 
taken.  At  the  trial  before  Chambre,  J.,  at  the  last  Lancaster 
assizes,  the  principal   question   which    arose   was   upon   the 

t  See  note,  p.  644,  |mw<.— B.  0. 
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materiality  of  a  certain  letter  and  document,  which  was  received  Hatwood 
by  the  assured  prior  to  the  insurance  being  effected,  and  which  rodoebs. 
was  not  communicated  to  the  underwriters.  The  letter  was  dated 
on  the  29th  of  January,  1802,  in  which  the  captain  informed 
his  owners  of  his  '^safe  arrival  at  Trinidad,  after  a  pleasant 
voyage  of  six  weeks  from  Liverpool ;  that  he  had  got  his  ship 
very  clean,  and  the  carpenter  had  got  her  all  caulked ;  that  she 
was  in  very  good  order ;  but  that  he  had  had  a  survey  on  her 
on  account  of  her  bad  character ;  that  he  had  two  letters  from 
Martinique,  but  no  encouragement  for  freight,  as  he  understood 
Martinique  was  full  of  shipping ;  but  that  he  had  advertised  for 
London,  and  expected  to  sail  in  March/'  This  letter  was  accom- 
panied by  the  document  in  question,  the  survey  taken  at  Trinidad, 
which  was  perfectly  satisfactory;  the  surveyors  all  agreeing 
that  the  ship  was  sufBicient  to  take  in  her  cargo,  and  proceed  to 
Any  port  in  Great  Britain  with  safety.  Li  addition  to  this,  the 
captain  and  ship's  carpenter  proved  that  the  ship  sailed  from 
Liverpool  on  the  6th  of  November,  1801,  and  arrived  at  Trinidad 
on  the  18th  of  December  following  in  as  good  condition  as  when 
she  sailed,  having  met  with  no  accident  on  the  voyage ;  that  she 
had  Manchester  goods  on  board,  which  arrived  in  very  good 
order.  That  on  his  arrival  the  captain  applied  to  a  Mr.  Mitchell 
lor  freight,  which  he  declined,  because  the  captain  of  an  *African  [  •5»2  ] 
vessel,  which  had  arrived  just  after  the  Eliza,  and  offered  to 
take  in  a  cargo  at  a  lower  freight,  had  informed  him  that  the 
£lizavf&s  a  very  old  ship  and  had  a  very  bad  character..  In 
consequence  of  this  the  captain  of  the  Eliza  had  the  survey  in 
question  made  in  order  to  satisfy  Mitchell.  And  he  proved  that 
the  ship,  though  SO  years  old,  was  in  the  good  condition 
described  in  that  survey.  The  Eliza  afterwards  sailed  on  the 
l)th  of  March  from  Trinidad,  bound  to  Martinique,  and  on  the 
18th  struck  upon  a  reef  of  rocks  off  Tobago,  which  damaged  her 
so  much  that  on  her  arrival  at  Fort  Boyal  in  Martinique,  where 
it  was  endeavoured  to  get  repairs,  she  was  found  upon  examina- 
tion unfit  to  come  home,  and  was  therefore  sold  there  for  about 
S9L  sterling  only ;  (having  been  originally  sold  to  the  plaintiffs 
for  1,2Q0L)  owing  to  the  quantity  of  shipping  upon  sale  there  at 
i,hat  time,  which  sold  then  at  a  very  low  rate..    With  some  slight 
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Hatwood  repairs,  however,  she  was  rendered  fit  to  navigate  in  ballast  to 
RoDOEBK.  America,  a  passage  of  only  17  days.  And  it  was  proved  that  if 
she  coald  have  got  a  more  substantial  repair  of  the  damage  re- 
ceived in  her  bottom  by  running  on  the  rocks  she  was  very  capable 
in  other  respects  of  proceeding  safely  with  a  cargo  to  any  port  of 
Great  Britain, 

On  the  part  of  the  defendant  it  was  contended,  1st,  that  tho 
ship  was  not  seaworthy ;  and,  2ndly,  that  the  policy  was  avoided 
by  the  concealment  from  the  underwriters  of  the  letter  of  the 
29th  of  January,  describing  that  she  had  been  survej'ed  at 
Trinidad  on  account  of  her  bad  character.  And  two  under- 
writers were  called  to  prove  that  whenever  a  survey  of  a  ship  has 
been  made  in  the  West  Indies  it  was  the  constant  practice  to 
disclose  that  circumstance  to  the  underwriters,  whatever  the 
result  of  such  sur\'ey  might  have  been ;  and  that  whatever  was 
[  ^593  ]  the  ^character  given  of  the  ship  therein  it  never  failed  to  enhance 
the  premium ;  and  some  underwriters  would  not  then  engage  on 
any  terms.  The  reason  of  which  opinion  and  practice  they 
stated  to  be  the  general  inaccuracy  of  such  surveys ;  the  taking 
of  which  always  bespoke  a  doubt  at  least  in  the  minds  of  those 
concerned,  which  made  the  ship  always  suspected.  There  was 
also  an  attempt  made  in  evidence  to  show  that  the  ship  was  not 
seaworthy.  The  learned  Judge,  however,  thought  that  the 
defendant  had  failed  in  proving  the  ship  not  seaworthy  at  the 
commencement  of  the  risk ;  but  he  considered  that  the  assured 
ought  to  have  communicated  to  the  underwriters  the  fact  of  the 
survey  having  been  taken,  and  the  letter  enclosing  it,  which 
mentioned  the  circumstance  of  the  ship's  having  a  bad  character, 
in  order  that  they  might  exercise  their  judgments  upon  it,  in 
deciding  whether  they  would  underwrite  at  all,  or  if  they  did,  at 
what  premium ;  for  want  of  which  communication  he  thought 
the  verdict  should  be  with  the  defendant.  The  jury,  however, 
found  for  the  plaintiff.  And  a  rule  nm  having  been  obtained 
for  setting  aside  the  verdict. 

Park  (and  with  him  were  Topping  and  lAtiUdaU)  shewed 
eause  against  the  rule,  and,  admitting  that  every  material  infor- 
mation known  to  the  assured  at  the  time  of  the  insurance,  which 


voL.vn.]  1804.    K.  B.    4  EAST,  698—595.  641 


might  vary  the  risk  insored,  ought  to  be  commonicated  by  him  Hatwood 
to  the  underwriter,  contended  that  the  letter  and  survey  sent  bodoebs. 
from  Trinidad  contained  no  material  information  which  could 
justly  be  considered  as  affecting  the  risk.  The  letter  indeed 
stated  that  the  ship  was  reported  to  have  a  bad  character ;  but 
the  same  letter,  confirmed  by  the  survey,  shewed  that  such 
report  had  no  foundation  in  fact,  and  that  it  probably  arose 
from  the  ^interested  views  of  the  captain  of  the  African  ship  [  ^594  ] 
which  arrived  at  Trinidad  soon  after  the  Eliza  ^  in  order  to  obtain 
the  preference  of  freight.  The  opinion  given  at  the  trial  by  the 
two  underwriters  called  for  the  defendant,  founded  on  the 
general  inaccuracy  of  surveys  taken  in  the  West  Indies  cannot 
weigh  against  the  positive  proof  that  the  ship  was  seaworthy : 
and  the  reason  why  the  survey  was  taken  was,  not  because  of 
any  doubt  entertained  of  that  fact  by  the  captain,  but  to  satisfy 
the  merchant  at  Trinidad  of  the  falsity  of  the  African  captain's 
account.  The  jury  might  probably  think  that  the  opinion 
expressed  by  the  two  underwriters  was  not  founded  in  general 
experience.  But  at  any  rate  these  documents  were  not  necessary 
to  be  disclosed  to  the  underwriters  at  the  time ;  because  whatever 
doubts  they  might  have  suggested  (though  without  reason)  of  the 
seaworthiness  of  the  ship,  the  assertion  of  her  being  seaworthy 
was  no  more  than  is  included  in  the  implied  undertaking  of  the 
assured ;  and  whatever  is  the  subject-matter  of  warranty,  either 
express  or  implied,  such  as  seaworthiness,  need  not  be  com- 
municated to  the  underwriters,  according  to  the  opinion  of  Lord 
Mansfield  in  Schoolbred  v.  NuttA 

Scarlett,  (and  with  him  Erakine  was  to  have  argued)  in 
support  of  the  rule,  said  that  there  were  different  degrees  of  sea- 
worthiness, which  it  was  material  for  an  underwriter  to  know, 
and  which,  when  known,  formed  in  common  experience  the 
basis  of  calculating  the  quantum  of  premium.  It  formed  the 
difference  between  what  were  called  good  and  bad  risks.  On  this 
ground  the  letter  and  survey  were  material  to  be  communicated ; 
for  though  if  *the  suspicion  of  the  ship's  bad  condition  had  [  *^95  ] 
merely  existed  in  the  captain's  own  mind,  it  might  be  said  to 

-f  Sittings  after  Hilary  Term,  1782,  Park  on  Insur.  229  a,  and  yide post,  p.  644. 
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Hatwood  have  been  done  away  by  the  opmion  afterwards  expressed  by  him 
FiODOEBs.  and  confirmed  by  the  survey,  and  therefore  not  material  to  be 
communicated  to  the  underwriters;  yet  the  same  consequence 
does  not  follow  when  it  appears  from  the  letter  that  the  suspicion 
was  general,  and  that  it  was  not  removed  by  the  survey,  since 
the  ship  was  not  able  to  procure  freight  in  consequence  of  it* 
The  underwriters  were  as  much  entitled  to  exercise  their  own 
judgment  on  the  credit  due  to  the  persons  making  the  survey  as 
those  upon  the  spot  who  disregarded  their  report.  And  the 
reasonableness  of  the  discredit  attached  in  general  to  survejrs  so 
taken,  and  acted  upon  in  this  instance  by  the  merchants  of 
Trinidad,  is  not  liable  to  be  removed  by  the  event  in  this  case ; 
as  it  appears  that  the  ship,  in  consequence  of  an  injury  merely 
partial,  was  soon  after  sold  for  a  mere  trifle.  The  materiality  of 
the  disclosure  was  strongly  fortified  by  the  evidence  of  the  two 
underwriters  at  the  trial ;  since  it  appeared  that  the  mere  circum* 
stance  of  taking  such  surveys  in  the  West  Indies  had  in  several 
instances  within  their  experience,  which  had  been  very  long  and 
extensive,  varied  in  fact  the  premium,  and  with  some  under- 
writers was  a  reason  for  declining  insurance  altogether. 

Cur.  adv,  rtift. 

Lord  Ellenbobough,  Gh.  J.  now  delivered  judgment : 

This  came  on  upon  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial ;  in  which  the  only  real  question,  (for  seaworthiness^ 
did  not,  according  to  the  Judge's  report,  make  any  material 
question,)  was,  Whether  the  assured  ought  to  have  communicated 
[  *o96  ]  a  letter  he  had  received  *from  the  captain  of  the  ship  before  the 
policy  was  effected ;  by  which  letter  he  was  informed  that  he  had 
been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  from 
which  place  the  voyage  insured  (i.e.  from  Trinidad  to  London) 
commenced,  on  account  of  her  bad  character?  This  letter, 
containing,  as  it  did,  a  survey,  by  which  it  appeared  that  all  the 
persons  on  the  survey  had  agreed  that  the  ship  was  sufficient  to 
take  in  a  cargo  to  proceed  to  any  port  in  Great  Britain  with 
safety.  Li  Carter  v.  Boehm  (8  Burr.  1905),  Lord  Mansfield  says, 
^'  The  reason  of  the  rule  which  obliges  the  party  to  disclose  is  to 
prevent  fraud  and  encourage  good  faith :  it  is  adapted  to  such 
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facts  as  vary  the  nature  of  the  contract,  which  one  privately  Haywood 
knows,  and  the  other  is  ignorant  of  and  has  no  reason  to  suspect."  Bodqebs. 
The  question  therefore  must  always  be,  "  Whether  there  were, 
under  all  the  circumstances  at  the  time  the  policy  was  under- 
written, a  fair  statement,  or  a  concealment,  fraudulent  if  designed, 
or,  though  not  designed,  varying  materially  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run?"  Applying  this, 
which  appears  to  be  a  correct  rule  on  the  subject,  to  the  non- 
communication in  question,  did  the  circumstance  of  the  letter 
and  survey  vary  materially  the  object  of  the  policy,  viz.  the  insur- 
ance of  the  ship  for  the  voyage,  or  did  it  vary  the  risk  itself 
understood  to  be  run  ?  in  other  words,  did  it  render  the  indemnity 
a  more  or  less  hazardous  one  ?  It  does  not  appear  to  have  varied 
either.  But  it  is  said,  it  might  have  varied  the  opinion  of  the 
underwriter  as  to  the  prudence  of  underwriting  such  a  risk  when 
it  was  known  that  the  soundness  of  the  ship  had  been  so  far 
questioned  as  to  render  a  survey  of  the  ship  necessary  in  order  to 
obviate  the  doubts  of  persons  from  whom  the  shipment  of  goods 
on  ^freight  was  expected.  Is  it  then  to  be  laid  down  as  a  prin-  [  *597  ] 
ciple,  that  every  fact  known  to  the  assured  with  respect  to  the 
condition,  quaUty,  and  circumstances  of  the  ship  prior  to  the 
period  of  effecting  the  insurance,  which  may  possibly  guide  the 
judgment  of  an  underwriter  in  undertaking  or  refusing  to  under- 
take the  insurance,  is  to  be  communicated  to  him  ?  It  certainly 
would  have  some  weight  in  guiding  the  judgment  of  an  under- 
writer on  such  a  subject  to  know  how  old  the  ship  was,  where 
she  was  built,  whether  originally  British  or  foreign,  what  was  the 
form  of  her  construction,  whether  clinker-built  or  not,  whether 
copper-bottomed  or  not,  what  repairs  she  had  received,  and  when 
and  in  what  docks  those  repairs  were  done  to  her,  and  how  lately 
before  the  voyage  insured  ;  and  if  the  voyage  were,  as  this  was, 
a  voyage  home,  what  accidents  the  ship  had  met  with  in  her 
outward  voyage.  All  this  may  be  very  proper  and  convenient  for 
an  underwriter  to  be  informed  of  before  he  takes  upon  him  the 
risk  ;  and  all  this  may  be  asked  of  the  assured  ;  and  if  he  should 
withhold,  upon  being  asked  for  it,  any  material  part  of  such 
required  information,  his  policy  could  not  be  sustained  for  a 
moment ;  for  such  a  suppression  would  be  a  fraudulent  conceal- 
ment of  material  facts,  which  has  always  been  considered  as 

T  T  2 
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hatwood    avoiding  the  policy.    But  the  question  is,  Is  it  the  duty  of  the 
KoDOEKs.     assured  in  the  first  instance,  and  as  a  condition  precedent  on  his 
part,  to  inform  the  underwriter  of  all  these  circumstances  to  the 
extent  of  his  the  assured's  own  actual  knowledge  on  the  subject  ? 
If  it  be,  and  it  never  yet  has  been  either  in  theory  or  practice 
assumed  to  be  the  case,  the  assured  must,  before  he  efifects  his 
insurance,  collect  from  all  his  documents  all  the  materials  for  the 
history  of  his  ship,  from  the  moment  of  her  being  launched  down 
[  *j98  ]      to  that  of  *subscribing  the  policy.    But  it  is  to  be  recollected 
that  the  underwriter  virtually  is  indemnified  against  or  exempted 
from  the  effect  of  these  circumstances,  whether  disclosed  or  not, 
as  far  as  they  render  the  ship  not  a  proper  object  of  insurance : 
for  if  on  these  or  any  other  account  whatsoever  the  ship  be  not 
seaworthy  at  the  commencement  of  the  risk,  the  underwriter  is 
discharged  from,  or  rather  never  incurred,  any  responsibility  in 
respect  to  it.t     And  therefore  in  the  case  of  Shoolbred  v.  Nutt^ 
Park,  229,  a.  Lord  Mansfield  held  that  where  the  owner  had 
received  letters  from  his  captain  the  day  before  he  effected  the 
insurance,  stating  that  the  ship  had  arrived  at  Madeira,  but  was 
very  leaky,  and  that  the  pipes  of  wine  had  been  half  covered  with 
water ;  which  letters  were  not  communicated  to  the  underwriters; 
Lord  Mansfield  told  the  jury  "  That  there  should  be  a  represen- 
tation of  every  thing  relating  to  the  risk  which  the  underwriter 
has  to  run,  except  it  be  covered  by  a  warranty.    It  is  a  condition 
or  implied  warranty  in  every  policy,  that  the  ship  is  seaworthy ; 
and  therefore  there  need  be  no  representation  of  that.    If  she 
sail  without  being  so,  there  is  no  valid  policy.  Here  the  leak  was 
stopped  before  she  sailed  from  Madeira,  and  she  sailed  in  good 
condition  from  thence,  and  there  is  no  occasion   to  state  the 
condition  of  a  ship  or  cargo  at  the  end  of  the  former  voyage. 
Verdict  for  plaintiff."     Upon  this  authority,  as  well  as  upon  the 
reason  of  the  thing,  and  the  almost  absolute  impossibility  for  the 
assured  to  state  and  bring  forward  (without  any  specific  inquiry 

t  It  is  to  be  observed  that  this  rea-  ment  of  a  similar  nature  is  famished 

soning  applies  to  a  voyage  policy  only,  by  Gandy  v.  Adelaide  Ins,  Co,  (1871) 

See  Dudgeon  v.  Pembroke  (H.  L.  1877),  L.  E.  6  a  B.  746,  40  L.  J.  Q.  B.  239, 

2  App.  Cas.  284,  46  L.  J.  Q.  B.  409,  25  L.  T.  742,  where  Cockbum,  Ch.  J., 

36  L.  T.  382,  and  cases  there  cited.  An  differed  from  the  rest  of  the  Court, 

instance,  in  the  case  of  a.  time  policy,  who  upheld  a  verdict  for  the  plaintiff, 

of  a  line  question  of  alleged  conceal-  — "R,  0. 
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or  request  for  information  having  been  addres^od  to  him  on  the     Haywood 
part  of  the  underwriter  relative  thereto,)  every  thing  which  if     rodoers. 
stated  might  have  been  deemed,  in  the  judgment  of  the  under- 
writer, material  to  the  question,  whether  he  should  underwrite  at 
all,  and  if  *so,  at  what  premium:  We  think  that  an  assured 
having  impUedly  warranted  as  he  has  his  ship  to  be  seaworthy,      [  *«>^^  ] 
and  having  concealed  no  circumstance  relative  to  the  sea-worthi- 
ness .of  the  ship  which   he  was  required  to  disclose,  and  not 
having,  at  the  time  of  effecting  the  policy,  known  of  any  fact 
which  rendered  her,  with  reference  to  the  risk  insured,  otherwise 
than  seaworthy,  is  entitled  to  retain  the  benefit  of  that  verdict, 
which  a  jury,  upon  consideration  of  these  circumstances,  has  found 
in  his  favour.  ^^^^  discharged. 


K.   B.   EASTER    TERM. 


1804. 


WAIN  AND  Another  v.   WAKLTERS.t 

(5  East,  10—20 ;  S.  C.  1  Smith,  299—304.)  ^jf^il  19. 

No  person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  pro-  " 

mise  to  pay  the  debt  of  another,  unless  the  agreement  upon  which  the  >-  ^ 
action  is  brought,  or  some  note  or  memorandum  thereof,  be  in  writing ; 
by  which  word  *'  agreement"  must  be  understood  the  consideration  for 
the  promise  as  well  as  the  promise  itself.  And  therefore  where  one  pro- 
mised in  writing  to  pay  the  debt  of  a  third  person,  without  stating  on 
what  consideration ;  it  was  holden  that  parol  eyidence  of  the  considera- 
tion was  inadmissible  by  the  Statute  of  Frauds ;  and  consequently  such 
promise  appearing  to  be  without  consideration  upon  the  face  of  the 
written  engagement,  it  was  nudum  pactum  and  gave  no  cause  of  action. 

The  plaintiffs  declared  that  at  the  time  of  making  the  promise 
after-mentioned  they  were  the  indorsees  and  holders  of  a  bill  of 
exchange,  dated  the  14th  of  February,  1803,  drawn  by  one  W. 
Gore  upon  and  accepted  by  one  J.  Hall,  whereby  Gore  requested 
Hall,  seventy  days  after  date,  to  pay  to  his.  Gore's,  order,  66Z. 
16«.  6d. ;  which  bill  of  exchange  Gore  had  before  then  indorsed 
to  the  plaintiffs,  and  which  sum  in  the  bill  mentioned  was  at  the 
time  of  making  the  promise  by  the  defendant  due  and  unpaid. 
And  thereupon  the  plaintiffs,  before  and  at  the  time  of  making 

t  See  2  Sm.  L.  0.  (9th  ed.)  266,  and  notes ;  19  &  20  Yict.  c.  97,  s.  3. 
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Wain  the  said  promise  by  the  defendant,  had  retained  one  A.  as  their 
Wabltbbs.  attorney  to  sue  Gore  and  Hall  respectively  for  the  recovery  of  the 
said  sum  so  due,  &c.  whereof  the  defendant,  at  the  time  of  his 
promise,  &c.  had  notice.  And  thereupon,  on  the  30th  of  April, 
1803,  at,  &c.  in  consideration  of  the  premises,  and  that  the 
plaintiffs,  at  the  instance  of  the  defendant,  would  forbear  to  pro- 
ceed for  the  recovery  of  the  said  56L  IGs.  6d.  he,  the  defendant, 
undertook  and  promised  the  plaintiffs  to  pay  them  by  half  past 
four  o'clock  on  that  day  56Z.  and  the  expenses  which  had  then  been 
incurred  by  them  on  the  said  bill.  The  plaintiffs  then  averred  that 
they  did,  within  a  reasonable  time  after  the  defendant's  promise, 
stay  all  proceedings  for  the  recovery  of  the  said  debt,  and  have 
hitherto  forborne  to  proceed  for  the  recovery  thereof ;  and  that 
the  expenses  by  them  incurred  on  the  said  bill  at  the  time  of 
making  the  promise  by  the  defendant,  and  in  respect  of  their 
having  so  retained  the  said  A.,  and  on  account  of  his  having, 

[  •ii  ]  before  the  defendant's  said  promise,  *drawn  and  ingrossed  certain 
writs  called  special  capias'  against  Gore  and  Hall  respectively  on 
the  said  bill,  amounted  to  201. ,  of  which  the  defendant  had 
notice ;  yet  the  defendant  did  not  at  half  past  four  o'clock  on 
that  day,  &c.  nor  at  any  time  before  or  since,  pay  the  said  sum 
of  56Z.  and  the  said  expenses  incurred,  &c.  There  was  another 
special  count,  charging  that  the  reasonable  expenses  incurred  on 
the  bill  were  so  much,  which  the  defendant  had  refused  to  pay. 
And  the  common  money  counts. 

In  support  of  the  undertaking  laid  in  the  declaration  the 
plaintiffs,  at  the  trial  at  Guildhall,  produced  the  written  engage- 
ment signed  by  the  defendant,  which  was  in  these  words; 
"  Messrs.  Wain  &  Co.,  I  will  engage  to  pay  you  by  half  past  four 
this  day  fifty-six  pounds  and  expenses  on  bill  that  amount  on 
Hall.  (Signed)  Jno.  Wablters,  (and  dated)  No.  2,  ComhiU, 
April  30th,  1803."  Whereupon  it  was  objected,  on  the  part  of 
the  defendant,  that  though  the  promise,  which  was  to  pay  the 
debt  of  another,  were  in  writing,  as  required  by  the  Statute  of 
Frauds,  yet  that  it  did  not  express  the  consideration  of  the 
defendant's  promise,  which  was  also  required  by  the  statute  to  be 
in  writing;  and  that  this  omission  could  not  be  supplied  by  parol 
evidence,  (which  the  plaintiffs  proposed  to  call  in  order  to  explaui 
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the  occasion  and  consideration  of  giving  the  note) ;   and  that  for        Waxn 

want  of  such  consideration  appearing  upon  the  face  of  the    wabltebs. 

written  memorandum,  it  stood  simply  as  an  engagement  to  pay 

the  debt  of  another  without  any  consideration,  and  was  therefore 

nudum  pactum  and  void.     And  Lord  Ellenborouoh,  Gh.  J.,  upon 

view  of  the  Statute  of  Frauds,  29  Gar.  II.  c.  8,  s.  4,  which  avoids 

any  special  promise  to  answer  for  the  debt  of  another,  ^^  unless 

■ 

the  agreement  upon  which  *the  action  shall  be  brought,  or  some  [  *^^  1 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,''  &c.,  thought  that  the  term 
agreement  imported  the  substance  at  least  of  the  terms  on  which 
both  parties  consented  to  contract,  and  included  the  considera- 
tion moving  to  the  promise,  as  well  as  the  promise  itself :  and 
the  agreement  in  this  sense  not  having  been  reduced  to  writing 
for  want  of  including  the  consideration  of  the  promise,  he  thought 
it  could  not  he  supplied  by  parol  evidence,  which  it  was  the 
object  of  the  statute  to  exclude;  and  therefore  nonsuited  the 
plaintiffs.  A  rule  iim  was  obtained  in  the  last  term  for  setting 
fiside  the  nonsuit  and  granting  a  new  trial,  on  the  ground  that 
the  statute  only  required  the  promise  or  binding  part  of  the  con- 
tract to  be  in  writing,  and  that  parol  evidence  might  be  given  of 
the  consideration,  which  did  not  go  to  contradict,  but  to  explain 
find  support  the  written  promise. 

Oarrow  and  Laives  shewed  cause  against  the  rule : 

The  question  is  simply  this,  Whether  parol  evidence  can  be 
given  of  an  agreement  which  the  Statute  of  Frauds  avoids  unless 
it  be  in  writing?  The  words  are  **that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  &c.  of  another  person,  &c.  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  &c."  Now  to  every  agree- 
ment there  must  be  at  least  two  parties ;  and,  in  order  to  make  it 
Available  in  law,  there  must  be  some  consideration  for  it ;  which 
necessarily  forms  part  of  the  agreement  itself,  being  that  in 
respect  of  which  either  party  consents  to  be  bound.  *  *  In  [  13  ] 
Preston  v.  Merccau,^  where  the  plaintiff  had  agreed  in  writing 

+  2Blac.  1249. 


648  1804.    K.  B.     5  EAST,  13—15.  [rR- 

Wain  with  the  defendant's  testator  to  let  him  certain  premises  at  a 
wabltbbs.  <sei^tain  rent ;  parol  evidence,  tendered  to  shew  that  the  tenant 
had  agreed  to  pay  a  further  sum  for  ground-rent  to  the  ground 
landlord,  was  rejected  as  subversive  of  the  Statute  of  Frauds ; 
[  ^14  ]  although  it  was  there  ^contended  that  the  evidence  offered  did 
not  go  to  alter  but  to  explain  the  agreement.  So  in  Gvnnis  v. 
Erliart  f  the  verbal  declaration  of  an  auctioneer  at  the  time  of  a 
sale,  that  there  was  a  charge  on  the  estate,  was  deemed  inadmis- 
sible to  contradict  the  printed  conditions,  which  stated  the 
premises  to  be  free  from  all  incumbrances. 

Erskine  and  Marryat,  in  support  of  the  rule,  said  that  the 
evidence  tendered  in  the  two  cases  cited  went  not  to  explain  but 
to  contradict  the  written  agreements ;  in  the  one  case  to  increase 
the  quantum  of  the  rent  specified,  in  the  other  to  subtract  so 
much  as  the  charge  amounted  to  from  the  value  of  the  estate 
which  was  offered  for  sale  free  from  incumbrances.  But  here  the 
parol  evidence  went  merely  to  shew  on  what  occasion  the  written 
agreement  had  been  entered  into  ;  and  it  is  in  common  practice 
to  admit  parol  evidence  for  such  a  purpose :  it  is  part  of  the  reg 
(festce,  and  no  part  of  the  agreement  itself,  which  must  in  its 
nature  be  executory  at  the  time  of  the  writing  made.  The 
foundation  of  the  action  in  this  case  is  not  the  writing,  but  the 
promise  by  the  defendant  to  pay  the  debt  of  Hall.  This  before 
the  Statute  of  Frauds  might  have  been  proved  wholly  by  oral 
testimony,  but  since  that  statute  the  promise  can  only  be 
evidenced  by  writing  signed  by  the  party  to  be  charged  therewith, 
or  by  some  other  lawfully  authorised.  It  is  difficult  indeed  to 
account  for  the  introduction  of  the  word  '^  agreement"  into  the 
latter  part  of  the  clause,  which  in  its  strict  sense,  as  compounded 
of  "  aggregatio  mentmm,  or  the  union  of  two  or  more  minds  in  a 
thing  done  or  to  be  done,"  I  is  more  properly  applicable  to  the 
other  branches  of  the  clause,  namely,  '*  an  agreement  on  con- 
[  •IS  ]  sideration  of  marriage,  or  *upon  contract  or  sale  of  lands,  &c.  or 
upon  any  agreement  not  to  be  performed  within  the  space  of  one 
year,  &c."  than  to  any  '*  special  promise  by  an  executor  to 
answer  damages  out  of  his  own  estate,"  or  to  any  '*  special 

t  2  R.  R.  769  (1  H.  Blac.  290).  t  1  Com.  Dig.  311. 
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promise  to  answer  for  the  debt,  &c.  of  another."  To  such  Waik 
promises  the  word  "agreement "  can  only  be  considered  applicable  warltebs. 
so  far  as  it  is  synonymous  to  engagement  or  undertaking,  in 
which  sense  it  is  often  used  in  common  parlance,  and  therefore 
means  in  this  respect  the  agreement  or  promise  to  pay  the  debt 
of  another.  Besides,  the  statute  does  not  require  the  whole 
agreement  to  be  set  out  in  form,  but  it  is  sufficient  if  there  be  a 
note  or  memorandum  of  it  in  writing ;  that  is,  so  much  of  the 
agreement  as  is  obligatory  on  "  the  party  to  be  charged  there- 
with." *  ♦  The  8rd,  7th,  and  17th  sections  of  the  Act  all 
require  the  signature  of  the  party  to  some  note  in  writing  in 
order  to  charge  him  with  the  several  subject  matters  of  those 
sections.  But  in  all  those  cases  the  party  must  be  charged  on 
the  special  written  agreement ;  but  here  he  is  charged  on  the 
promise,  of  which  the  writing  is  only  evidence.  *Yet  the  4th  [  *^^  ] 
section  supposes  that  the  party  is  to  be  charged  upon  the  agree- 
ment, "  unless  the  agreement  upon  which  such  action  shall  be 
brought,"  &c. ;  which  shews  that "  agreement "  as  there  used  means 
no  more  than  undertaking  or  engagement.  And  in  this  sense  an 
agreement  signed  by  one  party  only  on  a  sale  by  auction  was 
holden  sufficient  to  charge  him  within  the  Statute  of  Frauds,  t 

(Lord  Ellenborouoh,  Ch.  J. :  There  it  was  deemed  sufficient 
proof  of  such  agreement  so  as  to  charge  the  party  signing  it.  He 
was  estopped  by  his  signature  from  protecting  himself  under  the 
statute.    But  there  the  consideration  appeared  in  writing.) 

They  then  observed,  that  though  the  objection  must  have  often 
before  occurred  in  actions  of  this  sort,  which  were  in  common 
practice,  the  word  "  agreement "  had  never  before  received  such 
a  construction  as  applicable  to  this  branch  of  the  clause. 

Lord  Ellenborough,  Gh.  J.  after  noticing  the  definition  of  the 
word  "  agreement "  by  Ld.  Ch.  B.  Comtns,  who  considered  it  as 
a  thing  to  which  there  must  be  the  assent  of  two  or  more 
minds,  and  which,  he  says,  ought  to  be  so  certain  and  complete 
that  each  party  may  have  an  action  upon  it ;  for  which,  in  addi- 

t  SeUm  V.  Blade,  6  B.  E.  124  (7  Ves.  265). 
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Wain       tion  to  the  aathor's  own  authority,  was  cited  that  of  Plowden  f ; 
Wablters.    ^^^  better  (his  Lordship  observed)  could  not  be  cited  : 

In  all  cases  where  by  long  habitual  construction  the  words  of  a 
statute  have  not  received  a  peculiar  interpretation,  such  as  they 
will  allow  of,  I  am  always  inclined  to  give  to  them  their  natural 
ordinary  signification.  The  clause  in  question  in  the  Statute  of 
Frauds  has  the  word  ^'  agreement,"  ("  unless  the  agreement 
upon  which  the  action  is  brought,  or  some  memorandum  or  note 
r  *17  ]  thereof  shall  *be  in  writing,"  &c.)  And  the  question  is.  Whether 
that  word  is  to  be  understood  in  the  loose  incorrect  sense  in 
which  it  may  sometimes  be  used,  as  synonymous  to  promise  or 
undertaking,  or  in  its  more  proper  and  correct  sense,  as  signify- 
ing a  mutual  contract  on  consideration  between  two  or  more 
parties  ?  The  latter  appears  to  me  to  be  the  legal  construction 
of  the  word,  to  which  we  are  bound  to  give  its  proper  effect ;  the 
more  so  when  it  is  considered  by  whom  that  statute  is  said  to 
have  been  drawn,  by  Lord  Hale,!  one  of  the  greatest  Judges  who 
ever  sat  in  Westminster-hall,  who  was  as  competent  to  express 
as  he  was  able  to  conceive  the  provisions  best  calculated  for 
carrying  into  effect  the  purposes  of  that  law.  The  person  to  be 
charged  for  the  debt  of  another  is  to  be  charged,  in  the  form  of 
the  proceeding  against  him,  upon  his  special  promise;  but  with- 
out a  legal  consideration  to  sustain  it,  that  promise  would  be 
nudum  pactum  as  to  him.  The  statute  never  meant  to  enforce 
any  promise  which  was  before  invalid  merely  because  it  was  put 
in  writing.  The  obligatory  part  is  indeed  the  promise,  which 
will  account  for  the  word  "  promise  "  being  used  in  the  first  part 
of  the  clause,  but  still  in  order  to  charge  the  party  making  it,  the 
statute  proceeds  to  require  that  the  ''  agreement,"  by  which  must 
be  understood  the  agreement  in  respect  of  which  the  promise  was 
made,  must  be  reduced  into  writing.  And  indeed  it  seems  neces- 
sary for  effectuating  the  object  of  the  statute  that  the  considera- 
tion should  be  set  down  in  writing  as  well  as  the  promise  ;  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which  the 

t  Tide  post,  p.  651.  perliaps  than  by  Lord  Kale* 8  having 

I  Lord  Mansfield  expressed  a  left  some  loose  notes  behind  him, 

doubt  of  this  in  Wyiidham  v.  Chet^  which  were  afterwards   unskilfully 

wi/nd,   1  Burr.  418 ;  any  otherwise  digested,  1  Blac.  99. 
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party  *charged  may  not  afterwards  be  able  to  prove,  the  omission  Wain 
of  which  would  materially  vary  the  promise,  by  turning  that  into  warltehs. 
an  absolute  promise  which  was  only  a  conditional  one :  and  then  [  *is  ] 
it  would  rest  altogether  on  the  conscience  of  the  witness  to  assign 
another  consideration  in  the  one  case,  or  to  drop  the  condition  in 
the  other,  and  thus  to  introduce  the  very  frauds  and  perjuries 
which  it  was  the  object  of  the  act  to  exclude,  by  requiring  that 
the  agreement  should  be  reduced  into  writing,  by  which  the  con- 
sideration as  well  as  the  promise  would  be  rendered  certain.  The 
authorities  referred  to  by  Comyns,  Plowd.  6  a,  6  a,  9,  to  which 
may  be  added  Dyer,  3366,  all  shew  that  the  word  "  agreement " 
is  not  satisfied  unless  there  be  a  consideration,  which  considera- 
tion forming  part  of  the  agreement  ought  therefore  to  have 
been  shewn;  and  the  promise  is  not  binding  by  the  statute 
unless  the  consideration  which  forms  part  of  the  agreement  be 
also  stated  in  writing.  Without  this,  we  shall  leave  the  witness 
whose  memory  or  conscience  is  to  be  refreshed  to  supply  a  con- 
sideration more  easy  of  proof,  or  more  capable  of  sustaining  the 
jDromise  declared  on.  Finding  therefore  the  word  "  agreement " 
in  the  statute,  which  appears  to  be  most  apt  and  proper  to 
express  that  which  the  policy  of  the  law  seems  to  require,  and 
finding  no  case  in  which  the  proper  meaning  of  it  has  been 
relaxed,  the  best  construction  which  we  can  make  of  the  clause 
is  to  give  its  proper  and  legal  meaning  to  every  word  of  it. 

Grose,  J. : 

It  is  said  that  the  parol  evidence  tendered  does  not  contradict 
the  agreement ;  but  the  question  is.  Whether  the  statute  does  not 
require  that  the  consideration  for  the  promise  should  be  in 
writing  as  well  as  the  promise  itself  ?  Now  the  words  of  the 
statute  are  "  that  *no  action  shall  be  brought  whereby  to  charge  [  ''^  1 
the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
&c.  of  another  person,  &c.  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,"  &c.  What  is  required  to  be  in  writing, 
therefore,  is  the  agreeement,  (not  the  promise,  as  mentioned  in 
the  first  part  of  the  clause,)  or  some  note  or  memorandum  of  the 
Agreement.     Now  the  agreement  is  that  which  is  to  shew  what 
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Wain  each  party  is  to  do  or  perform,  and  by  which  both  parties  are  to 
Wabltkbs.  be  bound ;  and  this  is  required  to  be  in  writing.  If  it  were  only 
necessary  to  shew  what  one  of  them  was  to  do,  it  would  be  suffi- 
cient to  state  the  promise  made  by  the  defendant  who  was  to  be 
charged  upon  it.  But  if  we  were  to  adopt  this  construction  it 
would  be  the  means  of  letting  in  those  very  frauds  and  perjuries 
which  it  was  the  object  of  the  statute  to  prevent.  For  without 
the  parol  evidence  the  defendant  cannot  be  charged  upon  the 
written  contract  for  want  of  a  consideration  in  law  to  support  it. 
The  effect  of  the  parol  evidence  then  is  to  make  him  liable  :  and 
thus  he  would  be  charged  with  the  debt  of  another  by  parol 
testimony,  when  the  statute  was  passed  with  the  very  intent 
of  avoiding  such  a  charge,  by  requiring  that  the  "  agreement," 
by  which  must  be  understood  the  ''  whole  agreement,"  should  be 
in  writing. 

Lawrence,  J. : 

From  the  loose  manner  in  which  the  clause  is  worded,  I  at  first 
entertained  some  doubt  upon  the  question ;  but  upon  further 
consideration  I  agree  with  my  Lord  and  my  brothers  upon  their 
construction  of  it.  If  the  question  had  arisen  merely  on  the  first 
part  of  the  clause,  I  conceive  that  it  would  only  have  been  neces- 
[  *^^  ]  sary  that  the  promise  should  have  been  stated  in  writing;  but  *it 
goes  on  to  direct  that  no  person  shall  be  charged  on  such  promise 
unless  the  agreement,  or  some  note  or  memorandum  thereof,  that 
is,  of  the  agreement,  be  in  writing ;  which  shews  that  the  word 
''  agreement "  was  meant  to  be  used  in  a  sense  different  from 
promise,  and  that  something  besides  the  mere  promise  was 
required  to  be  stated.  And  as  the  consideration  for  the  promise 
is  part  of  the  agreement,  that  ought  also  to  be  stated' in  writing. 

Le  Blanc,  J.  : 

If  there  be  a  distinction  between  agreement  and  promise,  I 
think  that  we  must  take  it  that  agreement  includes  the  considera- 
tion for  the  promise  as  well  as  the  promise  itself :  and  I  think  it 
is  the  safer  method  to  adopt  the  strict  construction  of  the  words 
in  this  case,  because  it  is  better  calculated  to  effectuate  the  inten- 
tion of  the  Act,  which  was  to  prevent  frauds  and  perjuries,  by 
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requiring  written  evidence  of  what  the  parties  meant  to  be  bound  Wain 
by.  I  should  have  been  as  well  satisfied,  however,  if,  recurring  wakltbbs. 
to  the  words  used  in  the  first  part  of  the  clause,  they  had  used 
the  same  words  again  in  the  latter  part,  and  said,  "  unless  the 
promise  or  agreement  upon  which  the  action  is  brought,  or  some 
note  or  memorandum  thereof,  shall  be  in  writing."  But  not 
having  so  done,  I  think  we  must  adhere  to  the  strict  interpreta- 
tion of  the  word  "  agreement,"  which  means  the  consideration  for 
which  as  well  as  the  promise  by  which  the  party  binds  himself. 

RtUe  discharged. 


DEAN  V.  PEEL.  i804. 

(5  East,  45—49 ;  S.  C,  reported  as  **  anonymous,"  1  Smith,  333,  334.)  Apr^S. 

An  action  on  the  case  for  debauching  and  getting  with  child  the  [  45  ] 
plaintiff's  daughter  and  servant,  per  quod  serviUum  amisit,  is  not  main- 
tair«3d  by  evidence  that  the  daughter,  though  under  age,  was  living 
in  another  person's  family  in  the  capacity  of  a  housekeeper,  and  had  no 
intention  at  the  time  of  the  seduction  to  return  to  her  father's  house, 
though  she  afterwards  did  return  there  while  within  age  in  consequence 
of  the  seduction,  and  was  maintained  by  her  father. 

This  was  an  action  on  the  case  for  debauching  and  getting 
with  child  the  plaintiffs  daughter.  The  declaration  stated  that 
the  defendant,  wrongfully  intending  to  injure  the  plaintiff, 
debauched  and  carnally  knew  E.  D.,  then  being  the  daughter  and 
servant  of  the  plaintiff,  whereby  she  became  pregnant,  &c.  and 
diseased,  &c.  by  means  whereof  the  said  E.  D.  was  rendered 
unable  to  perform  the  necessary  affairs  and  business  of  her  said 
father  and  master,  during  all  which  time  he  was  deprived  of  her 
service,  and  was  obliged  to  expend  so  much  in  nursing  and 
taking  care  of  her.  The  cause  was  tried  before  Ghambre,  J.  at 
the  last  assizes  at  Lancaster ;  when  the  facts  appeared  to  be  that 
the  daughter,  who  was  19  years  of  age  when  she  was  seduced, 
was  then  living  in  the  house  of  one  Taylor,  who  had  before 
married  her  sister,  a  few  doors  from  her  father's  house  in  Man- 
chester. Taylor  kept  a  public-house ;  and  his  wife  having  then 
lately  died,  the  plaintiff's  daughter  ^acted  as  his  housekeeper,  and  [  *iG  ] 
had  the  care  of  the  bar :  but  no  contract  was  made  with  her 
brother-in-law  for  wages,  either  by  herself  or  the  plaintiff  her 
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father,  nor  did  she  in  fact  receive  any ;  and  she  might  have  left 
him  when  she  pleased :  but  while  her  sister  lay  dead  in  the  house 
Taylor  told  her  that  she  might  take  what  money  she  wanted. 
Finding  herself  with  child  she  returned  to  her  father's  house, 
and  afterwards  lay  in  there  at  his  expense :  and  after  her 
removal  thither  she  applied  to  Taylor  for  wages,  who  refused  to 
pay  any.  The  daughter,  by  whom  the  above  facts  were  proved, 
added,  upon  her  examination,  that  if  this  misfortune  had  not 
befallen  her  she  had  determined  not  to  return  to  her  father's 
house.  On  this  evidence  the  learned  Judge  nonsuited  the 
plaintiff,  on  the  ground  that  there  was  no  service  proved  to  the 
father  at  the  time  of  the  seduction  and  getting  with  child  :  and 
that  the  daughter  being  under  age  at  the  time  (which  was  pressed 
upon  him  as  distinguishing  this  from  former  cases)  made  no  dif- 
ference, particularly  as  she  had  no  animus  revertendi  to  her 
father's  family. 


[•47] 


Topping  now  moved  to  set  aside  the  nonsuit  and  for  a  new 
trial,  on  the  distinction  before  taken.  In  Poatlethwaite  v.  Parkes,^ 
where  the  daughter  was  in  another  service,  she  was  of  full  age  at 
the  time  of  the  seduction ;  and  this  ground  of  objection  to  the 
action  was  insisted  on  as  well  as  the  foreign  service ;  and  the 
matter  was  compromised.  It  is  true  that  in  Bennett  v.  Alcott  * 
BuLLER,  J.  said  that  what  influenced  the  opinion  of  the  Court  in 
the  former  case  was  that  the  daughter  was  in  the  service  of 
another  person  ;  but  the  point  has  never  been  judicially  decided 
against  the  father's  right  to  maintain  the  action  *where  the 
daughter  was  under  age  at  the  time.§  And  he  referred  to  the 
two  following  cases,  where  Wilson,  J.  at  Nisi  Prius  had  given  it 
as  his  opinion  that  if  the  daughter  were  under  age  the  action  was 


t  3  Burr.  1878. 

J  2  T.  R.  168. 

§  In  the  case  of  Saterthu^aiie  v. 
Duersty  E.  25  Geo.  III.  B.  R.  upon  a 
motion  in  arrest  of  judgment,  where 
the  Court  held  that  an  action  on  the 
case  would  not  lie  unless  it  were 
laid  with  a  per  quod  servitium  amiaxt, 
it  was  assumed  that  the  daughter  was 
of  full  age.    And  Lord  Mansfield, 


Ch.  J.,  in  delivering  the  opinion  of 
the  Court  (after  time  taken  to  look 
into  the  cases),  said  that  **  it  appears 
very  extraordinary  that  any  action 
should  lie  to  a  person  on  account  of 
incontinence  between  two  others, 
both  of  whom  may  be  of  full  ago : 
for  it  does  not  api)ear  here  that  the 
daughter  was  not  of  age." 
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maintainable  for  her  sedaction,  though  she  were  not  living  with  Dean 
the  father  at  the  time.  ** Booth  v.  Charlton,  at  Lancaster  in  teel, 
1789,  cor.  Wilson,  J.  This  was  an  action  by  the  father  against 
the  defendant  for  assaulting  his  daughter  and  debauching  and 
getting  her  with  child  per  quod  servititim  amisit.  On  evidence  it 
appeared  that  the  daughter,  on  her  first  criminal  connection 
with  the  defendant,  was  above  21  years  of  age,  but  she  was  living 
still  with  her  father.  The  child  was  bom  two  months  after  she 
attained  22.  Wilson,  J.  said  that,  according  to  his  memory,  the 
distinction  in  these  cases  was,  that  if  the  daughter  were  under 
the  age  of  21  the  action  was  maintainable,  though  she  should  be 
upon  a  visit  to  or  be  living  with  another  person  her  relation. 
But  that  if  she  were  of  age,  the  action  was  maintainable  only  in 
case  of  her  living  with  her  father.  Verdict  for  the  plaintiff  for 
15L"  '^Johnson  v.  M^Adam,  before  the  same  Judge,  at  the 
same  assizes.  This  was  a  similar  action  to  the  foregoing.  The 
daughter,  from  the  time  of  her  mother's  death,  about  a  year  and 
a  half  before  the  seduction,  lived  with  her  father,  and  had  the 
care  and  superintendence  of  his  family :  and  while  she  was  so  living 
*with  him  she  received  an  invitation  from  Mrs.  M'Adam,  the  [  *^8  ] 
defendant's  brother's  wife,  and  in  consequence  went  on  a  visit  to 
her,  to  keep  her  company  in  the  absence  of  her  husband  for 
three  or  four  months,  after  which  she  returned  to  her  father's. 
Her  father  was  absent  when  she  left  home,  and  she  went  to  Mrs. 
M'Adam's  without  his  knowledge  or  consent,  but  she  had  the 
consent  of  her  aunt,  who  lived  in  the  family,  and  took  the  super- 
intendence of  it  in  her  absence.  At  the  time  of  her  leaving  her 
father's,  about  the  beginning  of  July,  she  was  under  21,  but 
attained  that  age  the  2nd  of  September  following,  and  at  the 
latter  end  of  September  was  seduced  by  the  defendant.  Upon 
her  return  home  she  continued  under  her  father's  protection  and 
maintenance,  and  was  delivered  at  his  house  and  at  his  expense, 
and  the  child  was  afterwards  maintained  by  him.  Inter  alia,  it 
was  objected  that  the  action  was  not  maintainable,  the  daughter 
l^eing  of  full  age  and  sui  juris  when  the  seduction  happened,  and 
not  resident  with  her  father.  But  Wilson,  J.  said  that  where 
the  daughter  was  under  age  he  believed  the  action  was  main- 
tainable, though  she  were  not  part  of  his  family  when  she  was 
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[49] 


seduced.  But  where  she  was  of  age  and  no  part  of  the  father's 
family,  he  thought  the  action  not  maintainable.  That  in  PosULe- 
thwaite  v.  Parkes  the  daughter  was  of  age,  and  in  the  service  of 
another  family.  That  this  was  a  middle  case,  and  therefore  he 
would  reserve  the  point.  Afterwards,  in  summing  up  the 
evidence  to  the  jury,  he  told  them  that  the  consent  of  the  father 
to  the  visit  made  by  his  daughter  must  be  inferred  from  the  cir- 
cumstances ;  and  that  she  might  still  be  considered  as  part  of 
his  family.    Verdict  for  500Z.    And  no  new  trial  was  moved  for.'* 

Lord  Ellenborough,  Gh.  J. : 

In  those  cases  the  implied  relationship  of  master  and  servant 
continued.  But  here  there  was  no  animus  revertendi:  the 
daughter  declared  on  her  examination  that  she  had  no  intention 
of  returning  to  her  father's  house  before  this  misfortune ;  and 
she  was  actually  in  the  service  of  another  person.  I  think  there- 
fore that  the  opinion  of  the  learned  Judge  who  tried  the  cause 
was  correct. 


Per  Curiam  : 


t  Vide  Jonea  v.  Broum^  1  Peake's 
N.  P.  Cas.  306,  and  1  Esp.  N.  P, 
Cas.  217,  where,  in  an  action  for  an 
assault  on  the  plaintiff's  son  and 
servant,  a  lad  under  age  and  living 
with  his  father,  per  quod  eervitium 
amisity  the  plaintiff's  counsel  pro- 
ceeding to  prove  that  he  was  em- 
ployed about  his  lather's  business, 


R\de  refused  A 

Lord  KssTTOif,  Ch.  J.,  said  that  such 
evidence  was  unnecessary;  if  he 
lived  in  his  father's  family  and  under 
his  protection  it  was  sufficient  to 
maintain  the  action.  Tide  what  was 
said  by  the  same  learned  and  noble 
Judge  in  Fores  v.  Wilson ,  1  Peake's 
N.  P.  Cas.  77  (3  B.  B.  652) ;  and 
vide  Barhamy*  Dennis,  Cro.  Eliz.  770. 


/ 
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BAETNG  AND  Others  v   THE  EOYAL  EXCHANGE       i804. 

ASSURANCE  COMPANY.f  "^^^^ 

(5  East,  99->106.)  [  99 1 

Where  a  foreign  conrt  of  prize  prof  esses  to  condemn  a  ship  and  cargo 
on  the  ground  of  an  infraction  of  treaty,  in  not  being  properly  docu- 
mented, &c.  as  required  by  the  treaty  between  the  goyemments  of  the 
captors  and  captured ;  such  sentence  is  oonclusiYe  in  our  courts  against 
a  warranty  of  neutrality  of  such  ship  and  cargo  in  an  action  upon  a 
policy  of  insurance  against  the  underwriter ;  although  inferences  were 
drawn  in  such  sentence  from  ex  parte  ordinances  in  aid  of  the  con- 
clusion of  such  infraction  of  treaty. 

This  was  an  action  against  the  underwriters  on  a  policy  of 
assurance  for  5,000Z.  on  goods,  being  one  half  of  the  cargo, 
warranted  American  property,  on  board  the  *Ro8anna,  warranted  [  *100 } 
an  American  ship,  from  Surinam  to  London,  Rotterdam, 
Amsterdam,  or  Hamburgh,  with  Uberty  to  touch  at  Guernsey,  or 
one  port  in  the  Channel.  The  policy  was  effected  by  the  plain- 
tiffs as  agents  of  N.  Sargent,  in  whom  the  interest  was  averred 
to  be,  at  a  premium  of  ten  guineas  per  cent.  The  declaration 
averred  a  loss  by  capture;  and  the  defendants  pleaded  the 
general  issue.  At  the  trial  before  Lord  Ellenborough,  Gh.  J.,  at 
Guildhall,  the  jury  found  a  verdict  for  the  plaintiffs  for  5,0002., 
subject  to  the  opinion  of  the  Court  upon  the  following  case : 

On  the  7th  of  September,  1796,  the  Rosanna,  an  American 
ship,  sailed  from  Surinam  on  the  voyage  insured,  with  her  cargo, 
the  property  of  N.  Sargent,  who  was  admitted  to  be  an  American, 
unless  the  French  sentences  of  condemnation  hereinafter  stated 
preclude  the  plaintiffs  from  proving  him  such.  On  the  23rd  of 
October,  1796,  she  was  captured  by  a  French  privateer,  and 
carried  into  Bochelle.  At  that  place  proceedings  were  instituted 
against  the  ship  and  cargo  before  the  Tribunal  of  Commerce ; 
which  adjudged  both  to  be  restored  to  the  owners.  But  on 
appeal  by  the  captor  the  Court  of  .Appeal  reversed  the  former 
sentence,  and  condemned  the  ship  and  cargo.  (Here  was  intro- 
duced the  French  sentence,  which  began  with  an  exordium  on 
the  duty  of  neutrals  to  submit  themselves  to  the  maritime  laws, 
and  referring  to  the  French  ordinances  of  1704, 1744,  and  1778, 

t  See  note,  4  B.  £.  p.  520.— :B.  C. 
B.R. — ^VOL.  vn.  u  u 
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Babino      and  declaring  that  their  authority  was  recognised  by  the  law  of 
The  Royal   the  14th  of  February,  1793,  and  the  arret  of  the  Directory  of 
AM^^cK    *^®  Executive  Power  of  the   12th  Ventose,   after  which    the 
CoMPAKY.     sentence  proceeded  as  follows : )    "  Considering  that  the  treaty 
between  France  and  the  United  States,  of  the  6th  of  February, 
1778,  contains  no  clause  contrary  to  the  foregoing  ordinances, 
[  'loi  ]      *and  that  they  are  of  course  binding  on  both  the  Americans  and 
other  nations :   considering  that  J.  P.,  captain  of  the  Rosanna, 
has  not  produced  a  list  of  the  crew  signed  by  the  marine  officers 
of  the  port  of  New  York,  from  whence  he  sailed :  considering 
that  it  is  not  possible  to  give  credit  to  what  he  has  said,  that  in 
his  country  there  is  no  public  officer  appointed  to  certify  the  lists 
of  crews,  since  in  the  treaty  of  1778,  between  France  and  the 
Americans,  mention  is  made  of  marine  officers  to  whom  captains 
of  American  ships  are  bound  to  transmit  the  lists  of  their  crews, 
and  to  fulfil  such  other  formalities  as  are  inserted  in  the  25th 
article  of  the  said  treaty :   considering  it  possible  to  admit  that 
the  ordinance  of  the  26th  of  July,  1778,  and  the  preceding  ones, 
could  not  be  opposed  to  the  Americans,  under  pretence  that  the 
regulations  therein  contained  had  not  been  recognised  in  the 
aforesaid  treaty,  it  is  at  least  indisputable  that  they  ought  to 
fulfil  the  obligations  which  this  treaty  prescribed  to  them,  and 
that  by  not  doing  so  they  subject  themselves  to  the  penalty  of 
confiscation :   Now  by  the  25th  article  of  the  said  treaty  it  is 
agreed,  in  order  to  remove  and  to  prevent,  on  both  sides,  dissen- 
tions,  in  case  either  of  the  two  parties  should  be  engaged  in  a 
war,  that  the  vessels  belonging  to  the  subjects  or  people  of  the 
other  ally  must  be  provided  with  sea-letters  or  passports,  which 
shall  express  the  name,  the  property,  and  the  burden,  as  also  the 
name  and  residence  of  the  master  of  the  vessel,  in  order  that  it 
may  thereby  appear  that  she  really  belongs  to  the  subjects  of 
one  of  the  two  contracting  parties;    which  passport  must  be 
expedited  according  to  the  model  annexed  to  the  present  treaty. 
The  terms  of  this  model,  and  the  formalities  to  be  observed  by 
those  who  are  bound  to  take  them,  are  as  follows :  ''  The  master 
[  *102  ]  I     of  the  ship  shall  transmit  to  the  officers  of  marine  a  list,  ^signed 
^    and  attested  by  witnesses,  containing  the  names  and  surnames, 
places  of  nativity  and  of  abode  of  the  persons  who  compose  the 
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«rew  of  his  ship,  and  of  all  those  who  shall  embark  therein,  &C,      Babiho 

Mm 

(It  then  negatived  that  the  captain  had  transmitted  the  list  or  thb  Rotal 
roll  of  the  persons  who  composed  his  crew  to  the  marine  officers  ^^^^0* 
of  New  York,  or  caused  it  to  be  attested  by  witnesses ;  which  was  Company. 
an  infringement  of  the  treaty.)  Considering  that  it  was  neces- 
sary to  stipulate  these  formalities,  because  they  serve  to  prove 
whether  the  crew  is  composed  of  friends  or  enemies ;  and  that  in 
this  point  of  view,  so  far  from  being  contrary  to  the  ordinances 
of  1704, 1744,  and  of  1778,  they  refer  to  and  implicitly  recognize 
them  :  considering  that  it  is  not  sufficient  for  the  captain  of  the 
Rosanna  to  assert  his  having  transmitted  the  list  of  his  crew  to 
the  marine  officers  of  New  York ;  that  he  is  not  obliged  to  have 
a  duplicate  thereof,  and  that  his  passport  is  sufficient  to  prove 
his  neutrality,  without  producing  a  duplicate  of  the  list  in  ques- 
tion, attested  and  certified  by  the  marine  officers,  or  by  a  certifi- 
cate signed  by  them  :  because  if  the  bare  production  of  his  pass- 
port were  sufficient  to  prove  his  having  conformed  to  the  law, 
the  two  nations  would  never  have  made  the  putting  of  the  list  of 
the  crew  into  the  hands  of  public  officers  an  express  condition, 
&c.  and  every  clause  in  a  treaty  ought  to  be  carried  into  execu- 
tion :  considering  that  the  pretended  Ust  of  the  crew  produced 
by  the  captain  and  Sargent  is  a  nullity,  not  being  signed  by  any 
person,  nor  attested  by  any  witnesses,  and  not  being  drawn  up 
with  any  of  the  formalities  which  can  give  it  credit  or  authenti- 
city :  considering  that  this  pretended  list  of  the  crew  was  not 
transmitted  to  the  marine  officers  at  New  York,  and  that  it 
could  so  little  avail  the  captain  and  Sargent  in  covering  the  fraud 
whereby  *they  have  rendered  themselves  culpable ;  because  the  [  *103  ] 
same  list  certifies  that  of  the  18  men  who  compose  it,  four  were 
taken  at  Surinam  and  seven  at  London ;  from  whence  it  follows 
that  this  crew  was  not  found  at  New  York  with  the  approbation 
of  the  marine  officers  of  that  place,  and  that  being  composed  of 
more  than  one  third  enemies,  contrary  to  the  express  tenor  of 
the  regulations  of  1704  and  1778,  the  capture  of  the  ship  Rosanna 
is  just  and  lawful :  considering  that  upon  the  supposition  that 
the  captain  had  lost,  during  his  voyage,  part  or  the  whole  of  his 
crew,  and  that  he  had  been  obliged  to  recruit  it  either  at  Surinam 

or  London,  he  ought  at  least,  conformably  to  the  10th  article  of 

u  u  2 
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babing  the  regulations  of  1704,  to  prove  by  a  public  act  the  necessity  he 
Thb  Royal  was  under  of  forming  a  new  crew ;  and  not  having  done  so  ift 
-^UBA^CB  *c*"^g  contrary  to  the  law,  and,  consequently,  that  the  capture 
Company,  of  his  ship  is  valid :  considering,  lastly,  that  although  the  captain 
prove  that  his  vessel  is  American,  that  her  cargo  belongs  to  Sar- 
gent, an  American,  and  her  supercargo ;  that  is  not  sufficient  in 
the  eyes  of  the  law  to  restore  his  ship ;  because  he  has  not  ful- 
filled the  necessary  formalities ;  because  he  has  infringed  on  the 
9th  article  of  the  ordinance  of  1704,  as  well  as  the  treaty  in  the 
month  of  February,  1778,  in  not  having  the  list  of  the  crew 
drawn  up  with  the  prescribed  formalities ;  and  because  the  list 
of  the  crew  is  formed  of  men,  more  than  one  third  of  whom  are 
enemies  to  the  French  Bepublic."  It  then  proceeded  to  reverse 
the  sentence  of  the  Court  below ;  '*  declaring  the  capture  of  the 
ship  Rosanna  good  and  valid."  From  this  sentence  there  was 
an  appeal  to  the  tribunal  of  cassation ;  by  which  Court  the 
sentence  of  condemnation  was  ultimately  affirmed.  It  was 
admitted  that  the  above  three  courts  were  proper  prize  courts. 
[  *104  ]  The  case  then  set  out  *the  25th  and  27th  articles  of  the  treaty  of 
1778  between  America  and  France,  and  the  form  of  the  passport 
referred  to  in  that  treaty. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiffs  were  entitled  to  recover?  If  the  Court  should  be  of 
that  opinion,  the  verdict  to  stand  ;  but  if  the  Court  should  be  of 
opinion  with  the  defendants,  then  the  verdict  to  be  entered  for 
the  defendants. 

PtMer,  for  the  plaintiffs,  said,  that  this  case  was  brought 
forward  by  the  defendants,  in  order  to  review  the  decision  in 
Bird  V.  Appleton,^  which  he  contended  was  directly  in  point  with 
the  plaintiffs.  The  French  sentence  of  condemnation  in  that 
case  is  not  set  out  in  the  report,  which  only  states  generally 
that  the  decision  proceeded  entirely  on  the  ground  that  some  of 
the  French  ordinances  had  been  violated.  But  in  truth  there  is 
the  same  reliance  on  the  French  ordinances  in  the  present  case 
as  there  was  there,  mingled  in  both  cases  with  references  to  the 
treaty  between  America  and  France.    And  there  it  was  expressly 

t  5  R.  E.  468  (8  T.  R.  562). 
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holden  that  the  warranty  of  neutrality  as  an  American  was  not      BABura 

falsified  by  the  sentence  of  the  French  Court  condemning  the  the  Botal 

«hip  for  navigating  without  the  documents  required  by   the  ^^JJ|^o| 
French  ordinances  ;  although  in  that  case  as  well  as  here,  the     Company. 
sentence  professed  to  decide  against  the  neutrality  of  the  ship 
for  want  of  proper  documents. 

LoBD  Ellenborouoh  Ch.  J.  (stopping  the  argument) : 

Does  not  this  sentence  of  condemnation  proceed  specifically  on 
the  ground  of  infraction  of  treaty  between  America  and  France, 
in  the  ship  not  having  those  documents  with  which  *in  the  judg-      [  *106  ] 
ment  of  the  French  Court,  the  American  was  bound  by  treaty  to 
be  provided  ?     I  do  not  say  that  they  have  construed  the  treaty 
rightly;  on  the  contrary,  suppose  them  to  have  construed  it  ever 
so  iniquitously,  yet,  having  competent  jurisdiction  to  construe 
the  treaty,  and  having  professed  to  do  so,  we  are  bound  by  that 
comity  of  nations  which  has  always  prevailed  amongst  civilized 
States  to  give  credit  to    their  adjudication  where  the  same 
question  arises  here  upon  which  the  foreign  Court  has  decided. 
After  arguing  for  hours  we  must  come  to  the  same  conclusion 
at  last,  that  the  French  Court  has  specifically  condemned  the 
vessel  for  an  infraction  of  treaty,  which  negatives  the  warranty  of 
neutrality.     Then  having  distinctly  adjudged  the  vessel  to  be 
good  prize  upon  a  ground  within  their  jurisdiction,  unless  we 
deny  their  jurisdiction,  we  are  bound  to  abide  by  that  judgment. 
Wherever  a  case  occurs  of  a  condemnation  by  a  foreign  Court 
on  the  ground  of  ex  parte  ordinances  only,   without  drawing 
inferences  from  them  to  shew  an  infraction  of  treaty  between 
the  nations  of  the  captors  and  captured,  and  referring  the  judg- 
ment of  the  Court  to  the  breach  of  treaty,  I  shall  be  glad  to 
hear  the  case  argued ;    whether  such  ordinances  are  to  be  con- 
sidered as  furnishing  rules  of  presumption  only  against  the 
neutrality,  or  as  positive  laws  in    themselves  binding  other 
nations  proprio  vigore. 

Obose,  J.  : 

The  French  Court  have  here  decided  upon  the  fact  of  neu- 
trality, which  they  negative  by  their  sentence. 
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[*106] 


Lawbbncb,  J.  : 

If  this  case  could  raise  the  question,  Whether  a  condemnation 
of  a  neutral  ship  specifically  for  the  breach  of  French  ordinances 
could  negative  a  warranty  *of  her  neutrality,  I  should  wish  to 
have  it  turned  into  a  special  verdict,  in  order  to  have  that  point 
decided  by  the  dernier  ressort.  But  no  such  question  can  be 
raised  where  the  French  Court  have  professed  to  decide  on 
an  infraction  of  treaty,  however  they  may  refer  to  their  own 
ordinances  in  coming  to  that  conclusion.  In  Bird  v.  AppUton 
the  Court  (whether  properly  or  not  I  will  not  now  inquire,)  did 
not  consider  the  sentence  of  condemnation  there  rehed  on  as 
negativing  the  warranty  of  neutrality.  For  we  have  always 
said  that  if  the  foreign  Court  have  decided  expressly  on  the 
question  of  neutrality,  we  should  hold  ourselves  bound  by  their 
decision.  (After  referring  to  Bird  v.  Appleton)  I  do  not  say 
that  the  sentence  in  that  case  may  not  have  been  misunderstood 
by  us ;  but  we  certainly  decided  it  on  the  ground  that  it  was  a 
condemnation  proceeding  solely  on  the  French  ordinances. 


Le  Blanc,  J. : 

It  has  been  long  settled  that  foreign  Courts  of  Admiralty  may 
decide  upon  the  construction  of  treaties.  And  if  they  expressly 
condenm  a  prize  for  a  breach  of  treaty,  that  is  binding  on  our 
courts  where  the  same  question  arises  upon  the  propriety  of  that 
condemnation. 


Park  was  to  have  argued  for  the  defendants. 

Postea  to  the  defendants. 
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POTTER  AND  Another  v.  BKOWN-t  igoi. 

(5  East,  124—132;  S.  C.  1  Smith,  361—366.)  May  4. 

Where  the  plaintiff  gave  the  defendant,  in  a  foreign  oountry,  where 
both  were  resident,  a  bill  of  exchange  drawn  by  the  defendant  upon  a  '-  -' 
person  in  England,  which  bill  was  afterwards  protested  here  for  non- 
acoeptanoe,  and  the  defendant  afterwards,  while  still  resident  abroad, 
became  bankrupt  there,  and  obtained  a  certificate  of  discharge  by  the 
law  of  that  State ;  held  that  such  certificate  was  a  bar  to  an  action  here 
upon  an  impUed  assumpsit  to  pay  the  amount  of  the  bill  in  consequence 
of  such  non-acceptance  in  Engluid. 

The  plaintiffs  declared  as  payees  of  a  bill  of  exchange  drawn 
by  the  defendant  at  Baltimore  in  America  on  the  2nd  of 
September,  1801,  directed  to  Anthony  Mangin  of  London, 
whereby  the  defendant  requested  A.  Mangin  sixty  days  after 
sight  to  pay  to  the  plaintiffs  or  order  1,2002.  sterling  for  value 
received,  which  bill  was  delivered  by  the  defendant  to  the 
plaintiffs.  The  plaintiffs  then  averred  that  the  bill  was  on  the 
23rd  of  December,  1801,  presented  by  them  for  acceptance  to 
A.  Mangin,  who  refused  to  accept  the  same ;  and  thereupon  they 
caused  it  to  be  protested  for  non-acceptance  according  to  the 
custom  of  merchants ;  by  reason  whereof  the  defendant  became 
liable  to  pay  the  said  sum  upon  request,  and  being  so  liable  he 
promised  to  pay  it.  The  declaration  also  contained  the  common 
money  counts  :  to  which  latter  the  defendant  pleaded  the 
general  issue.  And  as  to  the  first  count  he  pleaded  to  the  effect 
that  by  a  certain  act  of  the  Congress  of  the  United  States  of 
America  of  the  2nd  of  December,  1799,  intitled,  An  act  to 
establish  an  uniform  system  of  bankruptcy  throughout  the 
United  States  it  was  enacted,  that  after  the  1st  of  June,  1800, 
if  any  merchant  or  other  person  residing  within  the  U.  S. 
actually  using  the  trade  of  merchandize,  &c.  by  buying  and 
selling,  &c.  should  do  certain  acts,  (enumerating  them,)  every 
such  person  should  be  deemed  a  bankrupt ;  provided  the  petition 
for  the  commission  of  bankrupt  should  be  preferred  within  six 
months  after  the  act  of  bankruptcy  committed;  [and  after 
making  enactments    for  the    appointment  of  commissioners  ; 

t  Cited  in  the  judgment  of  the  Ck)urt  in  Ellis  y.  McHtnry  (1870)  L. 

Court  in  PhUlips  y.Eyre  (1870)  L.  R.  E.  6  C.  P.  228,  234,  40  L.  J.  C.  P. 

6  a  B.  1,  30,40  L.  J.  Q.  B.  28, 22 L.  109,  23  L.  T.  86.— R.  C. 
T.  869 ;  and  in  the  judgment  of  the 
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FoTTBB      meetings  of  creditors,  proof  of  debts,  and  for  the  assignment 

Bbowk.  and  vesting  of  the  estate  of  the  bankrupt,  and  for  the  bankmpt 
obtainmg  his  certificate,  and  that  the  certificate  allowed  by  the 
Judge,  should  be  primd  facie  evidence  of  his  being  a  bankrupt 
within  the  meaning  of  the  Act,  and  after  making  various  regula- 
tions against  fraud,  it  was  further  enacted  that  every  such 
bankrupt  should  be  discharged  from  all  debts  by  him  due  or 
owing  at  the  time  he  became  bankrupt,  and  all  which  were  or 

[  126  ]  might  have  been  proved  under  the  said  commission.]  The 
defendant  then  averred,  that  on  the  22nd  of  February,  1802, 
while  that  Act  was  in  force,  he  was  a  merchant  residing  at 
Baltimore  within  the  United  States  of  America,  and  actoallv 
using  there  the  trade  of  merchandize  by  buying  and  selling,  and 
that  he  so  residing  and  exercising  trade,  &c.  became  indebted  to 
one  W.  E.  in  1,000  dollars,  &c. ;  and  that  after  the  cause  of 
action  in  the  Ist  count  mentioned  accrued  to  the  plaintiflTs  (the 
said  debt  to  W.  E.  being  then  due),  the  defendant  became  a 
bankrupt  within  the  meaning  of  the  said  Act ;  [and  was  so  duly 
declared  according  to  the  provisions  of  the  Act  and  that  he 
obtained  his  certificate  and  the  certificate  was  duly  allowed.] 

[  127  ]  The  defendant  then  averred,  that  after  the  making  of  the  contract 
after  mentioned,  in  pursuance  of  which  the  bill  of  exchange  in 
the  first  count  mentioned  was  drawn,  and  also  before,  at,  and 
after  the  time  of  the  defendant's  drawing  that  bill  and  receiving 
the  consideration  after  mentioned  for  the  same,  the  plaintiffs 
were  merchants  carrying  on  trade  in  copartnership  as  well  in  the 
United  States  of  America,  to  wit,  at  Baltimore  aforesaid  as  in 
England,  and  having  a  house  of  trade  in  the  U.  S.,  to  wit  at 
Baltimore  aforesaid,  where  one  of  the  plaintiffs,  (W.  Page)  then 
resided ;  and  they  so  carrying  on  trade,  and  having  a  house  of 
trade  in  the  U.  S.,  and  one  of  them  so  residing  there  as  afore- 
said, they,  before  the  defendant  became  a  bankrupt,  viz.  on  2nd 
September,  1801,  at  Baltimore  in  the  said  U.  S.  contracted  with 
the  defendant  to  purchase  of  him  such  bill  of  exchange  as  in  that 
count  is  mentioned,  and  then  and  there  delivered  to  him  in 
payment,  and  as  a  consideration  for  the  same,  divers  promissory 
notes  then  and  there  in  the  said  U.  S.  made  by  one  B.  D. :  and 
thereupon,  before  the  defendant  became  a  bankrupt,  viz.  on 
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2nd  September,  1801,  at  Baltimore  in  the  said  U.  S.,  in  porsa-      fottkb 

Mm 

ance  of  the  last  mentioned  contract,  and  in  consideration  of  the  bbowv. 
aforesaid  promissory  notes  so  to  him  delivered  as  aforesaid,  the 
defendant  made  and  drew  the  said  bill  of  exchange  in  the  first 
count  mentioned,  and  delivered  the  same  to  the  plaintiffs ;  and 
that  the  said  debt  by  the  first  comit  attempted  to  be  recovered 
did  not,  nor  did  any  part  thereof  *accrue  in  this  realm  or  else-  [  •l^s  ] 
where  than  in  the  said  U.  S.  in  any  other  or  different  manner 
than  this,  that  the  said  bill  of  exchange  being  drawn  in  the  IT.  S. 
as  aforesaid,  was  drawn  upon  a  person  in  this  realm,  and  was 
presented  for  acceptance  in  this  realm,  and  was  refused  accep- 
tance in  this  realm,  viz.  at  London,  «&c.  And  the  defendant 
further  averred,  that  the  said  bill  was  presented  for  and  refused 
acceptance,  as  in  the  said  count  mentioned,  and  the  said  sum  in 
the  said  bill  mentioned  became  and  was  due  and  owing  as 
aforesaid  before  the  date  or  suing  forth  of  the  commission 
against  the  defendant,  and  before  he  became  bankrupt  as  afore- 
said ;  and  that  after  the  same  sum  so  became  due,  and  after  the 
date  and  suing  forth  of  the  commission,  and  while  the  same  was 
in  prosecution,  and  before  the  commencement  of  this  action,  viz. 
on  3rd  of  March,  1801,  at  Baltimore  in  the  said  U.  S.,  the 
plaintiffs  proved  under  the  said  commission  as  creditors  of  the 
defendant,  taking  the  benefit  of  the  said  conmiission,  the  contents 
of  the  said  bill  of  exchange,  as  a  debt  to  them,  and  then  due  and 
owing  from  the  defendant,  they  then  and  there  being  as  such 
creditors  entitled  to  prove  the  same  as  aforesaid,  and  to  take  the 
benefit  of  the  said  commission  as  aforesaid,  to  wit,  at  &c.  con- 
cluding with  a  verification.  To  this  there  was  a  general 
demurrer,  and  joinder. 

T.  Carr  in  support  of  the  demurrer : 

A  certificate  obtained  by  a  bankrupt  abroad  under  a  conmiision 
issued  by  authority  of  the  law  of  that  country  cannot  be  pleaded 
in  bar  to  an  action  here  for  a  cause  of  action  arising  in  this 
country :  for  the  law  of  a  foreign  State  cannot  bind  the  subjects 
of  this  country,  nor  abrogate  a  contract  arising  here.  If  indeed 
the  cause  of  action  must  be  taken  to  have  arisen  in  America, 
where  the  defendant  obtained  his  ^certificate,  the  case  cannot  be      [  *129  ] 
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PoTTKK  distingoished  from  Ballantine  v.  Golding,\  the  doctrine  of  which 
Brown,  has  been  lately  recognized  in  Smith  v.  Buchanan :  J  but  if  it  arose 
here  the  last  mentioned  case  is  an  authority  in  point  that  the 
foreign  certificate  is  no  bar;  and  the  same  principle  is  estab- 
lished by  the  case  of  Folliott  v.  Ogden.^  Now,  Ist,  The  imme- 
diate cause  of  action  arose  in  this  country;  for  the  cause  of 
action  is  the  assumpsit  raised  by  law  upon  the  legal  liability  of 
the  defendant  to  pay  the  amount  of  the  bill  drawn  by  him,  in 
consequence  of  the  dishonour  of  the  bill,  which  was  in  England. 
This  is  a  right  of  action  collateral  to  the  bill  itself,  and  did  not 
exist  in  America  before  the  non-acceptance  of  the  bill,  but  arose 
on  the  dishonour  of  the  bill;  for  which  the  drawer  is  suable 
immediately,  without  waiting  for  the  time  the  bill  had  to  run. 
Bright  v.  Purri€r,\\  Milford  v.  May  or, V  and  BaUingalls  v. 
OlosterAi  2ndly,  This,  being  a  simple  contract  debt,  follows 
the  person  of  the  creditor  and  not  of  the  debtor.  But,  3rdly, 
Supposing  the  right  of  action  to  be  founded  on  the  bill,  yet  that 
being  a  negotiable  instrument  in  its  nature,  and  as  it  were  a 
visible  chose  in  action,  and  being  addressed  for  acceptance  to  a 
person  in  England,  it  may  be  said  to  have  transferred  the 
original  debt  in  a  peculiar  manner  from  America  to  England,  as 
if  the  contract  had  been  originally  made  here :  it  was  a  contract 
by  the  drawer  to  pay  the  holder  a  sum  of  money  in  this  country. 
Then  the  promise  and  the  breach  of  it  may  both  be  said  to  have 
happened  here,  and  out  of  the  jurisdiction  of  the  U.  S.  In 
Burrows  v.  Jeminol  J  the  acceptance  (on  which  the  plaintifiF  was 
[  *130  ]  sued  here)  was  at  Leghorn,  in  which  country  *he  had  obtained 
his  discharge :  and  in  BaUantine  v.  Oolding^^  the  bill  was  drawn 
in  Ireland,  and  payable  by  the  defendant  who  resided  there, 
where  the  discharge  was.  But  in  Robinson  v.  Bland, '\  ;i  where  a 
bill  of  exchange  was  drawn  by  Sir  J.  Bland  at  Paris  upon  him- 
self in  England  (which  bill  being  drawn  for  money  won  at  play 
was  on  that  ground  holden  to  be  void) ;  Lord  Mansfield  said, 

t  Co.  Bankt.  L.  515.  ft  3  East,  481. 

J  5  R.  R.  499  (1  East,  6).  W  2  Stra.  733. 

§  2  R.  R.  736  (1  H.  Blac.  124).  §§  M.  24  Geo.  DI.  B.  B.  Go.  Bankt 


London     Sittings    after    Trin.      L.  347,  1st  edit. 
Term,  1765;  Bull.  N.  P.  269.  ||||  2  Burr.  1077. 

f  Doug.  54. 
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''  the  law  of  the  place  can  never  be  the  rale  where  the  trans-  fotteb 
action  is  entered  into  with  an  express  view  to  the  law  of  another  browk. 
country.  Here  the  payment  is  to  be  made  in  England ;  it  is  an 
English  security,  and  so  intended  by  the  parties."  And  the 
other  Judges  spoke  to  the  same  effect.  The  same  rule  will  apply 
to  this  case :  the  plaintiff  looked  to  English  security,  and  re- 
quired his  debt  to  be  made  payable  here.  (The  Court  having 
expressed  a  clear  opinion  against  him  on  this  point,  the  other 
points  were  not  urged.) 

Jervis,  contruy  was  stopped  by  the  Court. 

Lord  Ellenbobouoh,  Ch.  J. : 

The  rule  was  well  laid  down  by  Lord  Mansfield  in  BaUantine 
V.  Oolding,  that  what  is  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted,  is  a  discharge  of  it  everywhere.  And 
that  principle  was  recognized  in  Hunter  v.  Potts  A  Now  this 
debt  arose  out  of  a  contract  in  America.  The  debt  was  incurred 
there  for  which  the  bill  was  given.  The  bill  was  drawn  in 
America  upon  a  person  in  England :  but  not  having  been 
accepted,  the  parties  stood  on  their  original  rights,  upon  a 
contract  made  in  America,  for  which  a  security  was  there  agreed 
to  be  taken,  upon  the  faith  indeed  that  it  would  be  accepted  and 
paid  in  England ;  but  of  which  there  has  been  no  performance : 
no  English  act  has  been  done  to  alter  the  ^situation  of  the  par-  [  *i3l  } 
ties :  even  the  notice  of  the  non-performance,  which  is  one  of 
the  circumstances  on  which  the  implied  assumpsit  is  founded, 
must  have  been  given  in  America,  where  the  parties  are  stated 
to  have  resided  when  the  bill  was  given,  and  when  the  bank- 
ruptcy happened,  and  nothing  appearing  to  shew  that  they  ever 
changed  their  residence.  Then  if  the  bankruptcy  and  certificate 
would  have  been  a  discharge  of  the  debt  in  America,  which  it 
clearly  would,  it  must,  by  the  comity  of  the  law  of  nations, 
recognized  in  the  cases  I  have  mentioned,  be  the  same  here.  It 
is  in  every  day's  experience  to  recognize  the  laws  of  foreign 
countries  as  binding  on  personal  property;  as  in  the  sale  of 
ships  condemned  as  prize  by  the  sentences  of  foreign  courts; 

t  2  B.  B.  353  (4  T.  B.  182). 
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Potter  the  succession  to  personal  property  by  will  or  intestacy  of  the 
Bbowk.  subjects  of  foreign  countries.  We  always  import  together  with 
their  persons  the  existing  relations  of  foreigners  as  between 
themselves,  according  to  the  laws  of  their  respective  countries ; 
except  indeed  where  those  laws  clash  with  the  rights  of  our  own 
subjects  here,  and  one  or  other  of  the  laws  must  necessarily  give 
way,  in  which  case  our  own  is  entitled  to  the  preference.  This 
having  been  long  settled  in  principle,  and  laid  up  amongst  our 
acknowledged  rules  of  jurisprudence,  it  is  needless  to  discoss  it 
any  further. 

Lawrencb,  J. : 

The  question  is,  Whether  the  facts  on  which  the  plaintiff 
raises  the  implied  promise  did  not  occur  in  America?  Now 
when  the  plaintiff  agreed  to  take  the  bill  in  question,  drawn  by 
the  defendant  in  America  upon  a  person  in  England,  the  pro- 
mise was  in  effect  this,  to  pay  the  money  in  America  if  it  were 
not  paid  here.  Then  the  bill  having  been  refused  acceptance 
here,  the  implied  promise  to  pay  the  money  arose  in  America, 
[  *132  ]  ^^^  ^consequently  the  defendant's  certificate  is  a  bar  to  the 
demand. 

The  other  Judges  concurring. 

Judgment  for  the  defendant. 


1804.  BONNEE  V.  CHAELTON. 

^^'  (5  East,  139—145;  S.  C.  1  Smith,  369—371.) 

[  ^^^  ]  Where  a  verdict  is  taken  for  a  certain  sum,  subject  to  the  award  of  an 

arbitrator,  to  whom  all  matters  in  differenco  are  referred  by  a  mle  of 
Nisi  Prius,  he  cannot  award  a  greater  sum  than  that  for  which  the 
verdict  was  taken,  and  if  he  do,  no  assumpsit  by  implication  will  aiiae 
to  pay  even  to  the  extent  of  the  verdict  so  taken. 

[This  was  an  action  in  assumpsit  on  mutual  promises  to  per- 
form an  award  made  under  a  reference  by  an  order  of  niri  pr%u$. 
The  order  was  as  follows :] 

[liO]  «It  is  ordered  by  the  consent  of  the  said  parties  and  their 

attomies,  that  there  be  a  verdict  in  this  cause  for  the  plaintiff 
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802.  damages,  and  40s.  costs,  subject  to  the  award  and  determina-      bonneb 

tion  of  J.  A.,  J.  H.,  and  W.  T.,  to  whom  all  matters  in  difference    chablton. 

between  the  parties  are  referred,  so  that  they  or  any  two  of  them 

*make  and  publish  their  award  in  writing  on  or  before  the  10th      [  *141  ] 

of  November  next,  and  that  the  costs  of  the  cause  shall  abide  the 

event  of  the  award,  and  the  costs  of  the  arbitration  be  in  the 

discretion  of  the  arbitrators,  who  may  direct  by,  and  to  whom, 

and  in  what  manner  the  same  shall  be  paid ;  and  that  a  verdict 

shall  be  entered  for  such  sum  only  (if  anything)  as  the  said 

arbitrators,  or  any  two  of  them,  shall  find  to  be  due  from  the 

defendant  to  the  plaintiff."    And  if  nothing  be  due,  then  that  a 

verdict  should  be  entered  for  the  defendant,  &c.    Proceeding  in 

the  common  form,  and  concluding  that  the  order  should  be  made 

a  rule  of  Court,  &c. 

The  arbitrators  afterwards  made  their  award  on  the  6th  of 
November,  1802,  within  the  time  limited;  in  which,  after 
reciting  the  order  of  nm  prills^  and  considering  the  proofs, 
they  adjudged  that  there  was  due  from  the  defendant  to  the 
plaintiff  70Z.,  and  awarded  the  defendant  to  pay  the  same  to  the 
plaintiff  on  the  1st  of  January  then  next,  &c.  at  a  certain  place 
named ;  and  further  that  the  costs  of  the  arbitration  should  be 
borne  by  the  parties  equally,  and  that  the  defendant  should  pay 
the  plaintiff  the  further  sum  of  5L  6s.,  being  a  moiety  of  such 
costs,  and  thereupon  the  plaintiff  should  pay  all  the  costs  of  the 
arbitration ;  and  that  on  payment  of  that  sum,  together  with  the 
said  sum  of  701.  and  the*  costs,  the  parties  should  execute  mutual 
releases.  The  costs  of  the  cause  were  afterwards  taxed  by  the 
Master  of  this  Court  in  the  sum  of  782.  The  defendant,  on  the 
6th  of  November,  had  notice  of  the  award,  and  the  plaintiff 
attended  at  the  time  and  place  appointed  for  the  purpose  of 
receiving  the  damages  and  costs  awarded  to  him;  but  the 
defendant  never  paid  or  tendered  the  damages  or  costs, 
except  the  said  sum  of  51.  58.  paid  into  Court  as  aforesaid.  The 
^plaintiff's  counsel  insisted  at  the  trial  that  the  said  payment  [  *H2  ] 
into  Court  by  the  defendant  of  the  five  guineas  admitted  the 
order  of  nisi  prius  and  award  to  be  the  same  as  set  forth  in  the 
declaration.  On  the  12th  of  February,  1808,  payment  of  the 
sums  of  702.  and  782.,  mentioned  in  the  award  and  the  Master's 
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BoKNEB  allocator,  was  demanded  of  the  defendant,  which  he  did  not  paj; 
Chablton.  fti^d  the  plaintiff  discharged  the  whole  costs  of  the  arbitration, 
being  ten  guineas.  There  was  no  proof  of  any  promise,  other- 
wise than  as  aforesaid.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  plaintiff  were  entitled  to  recover  any  and 
what  sum  ? 

Richardson  was  to  have  argued  for  the  plaintiff,  and    T. 
Carr  for  the  defendant.    But  on  the  opening  of  the  case, 

The  GouBT  expressed  a  decided  opinion  that  the  arbitrator  had 
no  authority  to  award  greater  damages  than  what  the  verdict  of 
the  jury  had  been  taken  for  at  the  trial.  The  only  power  given 
to  an  arbitrator  in  such  case  being  to  reduce,  but  not  to  enhance 
the  damages.  And  in  answer  to  an  observation  by  the  plaintiff's 
counsel,  that  at  least  the  plaintiff  might  take  his  judgment  for 
the  dOZ.  given  by  the  jury,  inasmuch  as  the  award  was  good  up 
to  that  extent,  though  bad  for  the  excess ;  the  Goubt  said  that 
could  not  be  done  in  a  case  where  the  award  was  of  an  entire 
sum,  though  it  might  when  distinct  things  were  awarded,  some 
of  which  were  good  and  others  not.  That  if  damages  were  laid 
in  the  declaration  at  1002.,  and  the  jury  gave  200/.,  it  would  be 
error  on  the  record,  and  a  court  of  error  could  not  cut  down  the 
verdict  to  lOOi. 

The  hardship  of  the  case  being  further  pressed,  the  Judges 
gave  their  opinions  seriatim. 

[  143  ]       LoBD  Ellenbobough,  Gh.  J.  : 

The  verdict  was  taken  at  the  trial  for  80/.,  subject  to  the 
award  of  an  arbitrator:  he  had  therefore  a  limited  jurisdiction, 
within  that  amount,  to  assess  the  damages  which,  upon  investiga- 
tion, he  should  find  that  the  plaintiff  had  sustained ;  but  he  had 
no  authority  to  exceed  that  amount.  The  damages  found  by 
the  jury  may  in  this  respect  be  compared  to  the  damages  laid  in 
the  declaration ;  they  operated  as  a  limit  to  the  discretion  of  the 
arbitrator,  in  like  manner  as  the  jury  are  limited  by  those  laid 
in  the  declaration.    If  the  jury  find  more  than  are  laid,  and  the 
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plaintiff  do  not  remit  the  excess  upon  the  record,  the  Court  have  Bonneb 
no  authority  to  do  so,  and  the  verdict  will  be  erroneous.  Here  qhablton. 
we  have  nothing  to  guide  our  discretion  in  cutting  down  the  sum 
awarded.  If  we  could  ask  the  arbitrator  whether  the  sum  of 
30/.  were  right,  he  might  very  consistently  answer  in  the  nega- 
tive, and  tell  us  that  either  the  70Z.  was  in  fact  due,  or  none,  or 
less  than  302.  That  would  depend  on  his  judgment  on  the 
several  items  of  the  account.  Therefore  all  that  we  can  see  is, 
that  the  arbitrator  has  formed  a  wrong  judgment :  we  have  no 
means  of  correcting  it :  we  may  quash  his  award  altogether,  but 
we  cannot  mend  it.  If  instead  of  bringing  on  the  question  in 
this  shape  the  facts  had  been  laid  before  the  Court  by  affidavit  in 
a  summary  way,  we  might  have  formed  our  judgment  upon  the 
matter  and  aided  the  plaintiff  as  far  as  we  were  warranted  in 
doing:  but  I  understand  an  attempt  of  this  sort  has  already  been 
made  without  success. 

Grose,  J. : 

I  remember  the  application  made  some  terms  ago  in  this 
matter.    The  object  there  was  to  enter  judgment  for  the  70Z., 
which  we  thought  we  had  no  authority  *to  direct  when  the      [  *i**  ] 
jury  had  only  given  30/.    The  plaintiff  then  was  not  satisfied 
with  30Z. 

Lawbence,  J. : 

If  the  arbitrator  had  awarded  two  distinct  sums  of  30/.,  we 
might  have  allowed  the  plaintiff  to  take  judgment  for  the  one 
sum  which  was  legal,  and  not  for  the  other  which  exceeded  his 
authority.  But  we  cannot  tell  whether  the  arbitrator  did  not 
take  into  his  consideration  matters  which  were  not  submitted  to 
him ;  and  that  if  he  had  not  so  done,  whether  he  would  not  have 
reduced  the  damages  even  below  30/.  How  then  can  we  say  that 
the  plaintiff  should  have  judgment  for  30/.  without  knowing  on 
what  ground  the  excess  was  given  ?  What  the  Court  refused  on 
the  former  application  was  to  give  the  plaintiff  the  whole  sum 
awarded.  If  it  had  been  shewn  that  the  arbitrator  at  all  events 
thought  the  plaintiff  entitled  to  the  30/.  we  might  have  granted 
the  application  to  that  extent. 
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BoiTNEB      Le  Blanc,  J. : 

Chablton.  This  action  is  founded  upon  an  implied  assumpsit  for  701.  and 
the  costs.  Now  I  cannot  think  that  under  the  rule  of  reference, 
the  verdict  having  been  taken  for  901.  only,  that  the  law  will 
raise  an  implied  assumpsit  to  pay  as  much  more  as  the  arbi- 
trator shall  think  proper  to  award.  The  true  meaning  of  the 
rule  of  reference  is,  that  the  parties  consent  that  the  arbitrator 
shall  mould  the  verdict  which  has  been  taken,  and  that  the 
verdict  so  moulded  by  him  shall  be  taken  to  be  the  verdict  which 
the  jury  should  have  found.  For  this  purpose  the  verdict  is 
always  taken  at  the  highest  sum  for  which  it  is  supposed  that 
the  damages  can  in  any  event  be  awarded,  generally  indeed  for 
[  *145  ]  the  amount  of  the  damages  *laid  in  the  declaration ;  but  it  never 
is  understood  by  the  parties  to  such  consent  rule  that  the  arbi- 
trator is  at  liberty  to  award  damages  to  any  extent  he  pleases. 
The  law  therefore  will  not  raise  an  assumpsit  to  pay  any  larger 
sum  than  what  the  arbitrator  had  authority  to  award ;  and  he 
having  awarded  one  entire  sum,  beyond  his  authority,  no 
assumpsit  can  be  raised  to  pay  that  or  any  smaller  sum. 

Lord  EiiLENBOBOUGH,  Ch.  J.  declared  his  further  concurrence 

on  the  last  mentioned  ground. 

Postea  to  the  defendant. 


1804.  APPLETON  V.   BINKS. 

^^^^  (5  East,  148—149;  S.  C.  1  Smith,  361—862.) 

[  148  ]  One  wHo  ooyenants  for  himself,  his  heirs,  &c.  and  under  his  own 

hand  and  seal,  for  the  act  of  another,  shall  be  personally  bound  by  his 
ooyenant,  though  he  describe  himself  in  the  deed  as  coyenanting  for 
and  on  the  part  and  behalf  of  such  other  person. 

The  plaintiff  declared  in  covenant  upon  articles  of  agreement 
between  him  on  the  one  part,  and  the  defendant  by  the  name 
and  description  of  T.  Sinks,  of,  &c.  (for  and  on  the  part  and 
behalf  of  the  Bight  Hon.  Lord  Viscount  Bokeby)  of  the  other 
part,  with  a  profert  in  curiam  of  the  articles  sealed  with  the  seal 
of  the  defendant;  whereby  the  plaintiff,  in  consideration  of 
6,0001.  paid  by  Lord  Bokeby,  covenanted  with  the  defendant. 
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Ills  heirs  and  assigns,  that  he  (the  plaintiff),  his  heirs,  See.  would,  applbtoh 
at  the  cost  of  Lord  Bokeby,  his  heirs,  <kc.  on  or  before  the  bikks. 
13th  of  May,  1808,  by  such  conveyances  as  Lord  B.  should 
require,  convey  to  Lord  B.,  «&c.  in  fee,  certain  premises  in  the 
county  of  York,  &c.,  with  such  warranty,  &c.  as  Lord  Bokeby 
should  require,  &c.  In  consideration  whereof,  the  defendant  for 
himself,  his  heirs,  executors,  '&c.  on  the  part  and  behalf  of  the 
said  Lord  Viscount  Bokeby,  did  thereby  covenant  with  the 
plaintiff  that  Lord  Y.  Bokeby,  his  heirs,  <kc.  should  pay  to  the 
plaintiff  the  said  6,0002.  the  purchase-money  at  the  time  of  seal- 
ing and  executing  of  the  conveyances  aforesaid ;  with  a  proviso 
ihat  if  Lord  Bokeby's  counsel  should  not  approve  of  the  plaintiff's 
title  to  the  premises,  or  if  Lord  B.  should  die  before  the  said 
18th  of  May  next,  the  agreement  should  be  void.  The  plaintiff 
then  averred  his  seisin  in  fee  of  the  premises,  and  that  his  title 
was  approved  by  Lord  Bokeby's  counsel,  and  that  Lord  B.  was 
still  living ;  and  that  though  the  plaintiff  was  willing  to  execute 
proper  conveyances  to  Lord  B.,  his  heirs,  &c.  at  their  costs,  &c. 
of  all  which  premises  Lord  B.,  after  the  making  of  the  said 
articles,  had  notice ;  and  although  the  plaintiff,  after  making  the 
articles,  *and  before  the  13th  of  May  next  ensuing,  &c.  gave  [  ^149  ] 
notice  to  Lord  Bokeby  and  the  defendant  that  the  plaintiff  and 
his  wife  were  ready  and  willing  to  convey  to  Lord  B.,  his 
heirs,  &c.  yet  Lord  Bokeby  has  not  paid  to  the  plaintiff  the  said 
6,0002.  the  purchase-money,  but  has  refused,  &c. ;  nor  did 
Lord  B.  require  any  conveyance,  <kc. ;  but  declined  so  to  do : 
contrary  to  the  effect  of  the  articles  and  the  covenant  of  the 
defendant ;  «&c.  whereby  the  defendant  has  broken  his  covenant, 
<bc.  to  the  damage  of  the  plaintiff,  &c.  To  this  there  was  a  general 
demurrer  and  joinder. 

W.  Jackson,  in  support  of  the  demurrer,  proposed  to  argue, 
1st,  that  a  deed  could  not  be  made  by  an  agent,  as  such ;  or, 
12ndly,  that  if  it  could,  covenant  did  not  lie  against  him,  upon 
articles  describing  him  to  be  merely  agent  for  another.    But 

The  GouBT  said  that  it  was  impossible  to  contend  that  where 
one  covenants  for  another  he  is  not  to  be  bound  by  it;  the 
covenant  being  in  his  own  name  "for  himself,  his  heirs,"  &c. 

R.R. — ^voL.  vn.  X  X 
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applbton    There  was  nothing  unusual  or  inconsistent  in  the  nature  of  the 

BiNKB.       thing,  that  one  should  covenant  to  another  that  a  third  person 

should  do  a  certain  thing,  as  that  he  should  go  to  Borne.    The 

party  to  whom  the  covenant  is  made  may  prefer  the  security  of 

the  covenantor  to  that  of  his  principal.    Here  the  defendant 

covenants  for  himself,  not  in  the  name  of  his  principal,  and  puts 

his  own  seal  to  it.    There  is  nothing  against  law  in  it,  if  he  will 

bind  himaelf  for  his  principal.    He  probably  coneented  to  it  upon 

an  indemnity. 

Jvd^mentfor  the  plaintiff  A 

Hidhck  was  to  have  argued  for  the  plaintiff. 


1804.  BOLTON  V.   GLADSTONE.  I 

^^y^-  (5  East,  156—162 ;  S.  C.  1  Smith,  372—375.) 

[  155  ]  A  sentence  of  a  foreign  court  of  prize  is  oondnsiye  evidence  in  an 

action  upon  a  poUoy  of  insurance  upon  every  matter  within  the  juiiB- 
diction  of  such  court  upon  which  it  has  professed  to  decide. 

Therefore  where  a  Danish  ship,  warranted  neutral,  was  captured  by  a 
French  ship  of  war  (Denmark  being  at  peace  with  France),  and  the 
court  in  which  she  was  libelled  as  prize,  professing  to  consider  that  the 
build  of  the  vessel  was  unknown,  that  she  was  sold  to  a  neutral  subject 
only  since  the  declaration  of  war,  that  the  bill  of  sale  does  not  mention 
her  place  of  build  or  her  original  owner,  that  the  mate  and  third  officer 
were  naturalized  Danes  only  since  the  declaration  of  war,  and  that  the 
greater  part  of  the  crew  were  subjects  of  hostile  powers,  condemned  the 
ship  as  good  and  lawful  prize ;  such  condemnation  is  condusiye  against 
the  warranty  of  neutrality  in  an  action  on  the  policy  against  the  under- 
writer ;  and  no  evidence  could  be  received  to  falsify  the  facts  affinned 
by  such  sentence,  nor  to  shew  that  the  conclusion  was  unfounded: 
although  the  sentence  proceeded  to  refer  to  certain  ordinances  of  France 
containing  rules  to  direct  the  judgment  of  its  courts  in  the  consideration 
of  the  question  of  neutrality ;  by  which  rules  the  prize  court  appear  to 
have  regulated  their  judgment  in  the  conclusion  they  had  drawn. 

This  was  an  action  against  an  underwriter  upon  a  policy  of 
insurance  effected  by  the  plaintiff  as  agent,  residing  in  Great 
Britain,  upon  the  ship  Oxholme  and  her  cargo,  both  warranted 
Danish,  at  and  from  the  island  of  Saint  Thomas  to  the  coast  of 

t  Vide  Fr<mtin  v.  Small,  1  Stra.  Vide)  also  White  v.  Cuyler,  3  B.  B. 

705 ;  2  Ld.  Kay.  1418;  Macbeath  v.  147  (ST.  R.  176);  and  Wilkes y.  Back, 

Haldimand,  1  R.  R.  177  (1  T.  R.  172) ;  6  R.  R.  409  (2  East,  142). 

and  Umnn  v.  Wohsletj,  1  T.  R.  674.  J  See  note,  4  R.  R.  520.— R.  C. 
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Africa,  during  her  stay  and  trade  there,  and  at  and  from  thence  Bolton 
to  Surinam,  with  leave  to  call  at  Bermuda  outward  bound,  with  OLADsrosiE. 
leave  to  exchange  goods  and  slaves  with  any  vessels.  The 
plaintiff  in  his  declaration  averred  the  interest  in  ship  and  cargo 
to  be  in  James  Hazzell,  James  Murphy,  and  B.  D.  Jennings, 
who  during  the  time  of  the  insurance  and  loss,  were  and  still  are 
Danish  subjects,  and  that  the  ship  and  cargo  were  Danish  ;  and 
that  during  the  voyage  insured,  the  ship  and  cargo  were  hostilely 
seized,  taken,  and  carried  away  upon  the  high  seas  by  persons 
unknown.  Flea  the  general  issue.  At  the  trial  at  Guildhall  a 
special  verdict  was  found,  in  substance  as  follows  : 

The  plaintiff  was  the  agent  residing  in  Great  Britain,  and  on 
account  of  J.  Hazzell,  J.  Murphy  and  Jennings,  caused  to  be 
made  the  policy  in  question,  which  was  subscribed  by  the 
defendant,  upon  the  ship  Oxholme  and  goods.  The  cargo  was 
loaded  on  board  the  ship  at  the  island  of  Saint  Thomas  for  the 
voyage  insured ;  and  the  ship  Oxholme  warranted  in  the  policy  to 
be  a  Danish  ship  at  the  time  of  lading  of  the  goods  on  board, 
and  of  the  making  of  the  policy  and  until  the  capture  and  loss 
after  mentioned,  was  a  Danish  ship,  and  the  property  of  the  said 
J.  Hazzell,  *J.  Murphy  and  B.  D.  Jennings,  and  that  the  said  [  *i66  ] 
cargo  were  also  Danish  property  of  the  said  J.  Hazzell,  <&c.  and 
the  said  J.  H.,  J.  M.  and  B.  D.  J.  were,  during  all  the  time  afore- 
said, subjects  of  the  King  of  Denmark,  residing  and  domiciliated 
at  the  Danish  Island  of  St.  Thomas,  and  interested  in  the  said 
ship  and  cargo  to  the  amount  of  the  sum  insured.  The  ship 
when  she  sailed,  and  during  her  whole  voyage,  until,  and  at  the 
time  of  the  capture,  had  on  board,  together  with  all  other  papers 
and  documents  usually  carried  by  Danish  ships,  to  shew  that  she 
was  a  Danish  ship,  the  papers  following,  viz.  a  Latin  pass,  a 
Mediterranean  pass,  a  bill  of  sale,  a  muster  roll,  a  measure  brief, 
a  certificate  of  property,  and  every  other  document  generally 
carried  by  Danish  ships.  The  first  and  second  mate,  and  other 
officers  and  the  crew  of  the  ship  during  the  voyage  were  Danes 
and  Swedes,  except  one  man  on  board  at  the  time  of  the  capture, 
who  alone  was  a  subject  of  any  nation  in  a  state  of  hostility  to 
France.  At  the  time  of  making  the  policy,  until  and  at  the 
time  of  the  capture,  there  was  open  war  between  Great  Britain 

X  X  'J 
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Bolton  and  France.  The  ship  with  her  cargo  on  board  sailed  from 
Oladbtone.  St.  Thomas,  and  in  the  course  of  the  voyage  insured,  was 
captured  by  two  French  frigates  and  carried  into  the  French 
island  of  Senegal,  where  proceedings  were  instituted  before  the 
tribunal  for  determining  questions  of  prize;  when  they  pro- 
ceeded, upon  the  grounds  stated  in  the  following  sentence,  to 
condemn  the  ship  and  cargo  as  good  and  lawful  prize,  and 
ordered  them  to  be  sold,  and  thereby  they  became  wholly  lost  (o 
the  assured.  The  sentence  of  condemnation  was  as  follows: 
"  Liberty — ^Equality.  I  Emlec  Blanchot,  Commandant  and 
Administrator  of  Senegal,  <Ssc.  assisted  by  Citizen  S.  M.  chief  of 
the  civil  courts  of  marine  in  this  Island,  F.  A.  and  P.  B. 
[  *157  ]  merchants,  and  J.  F.  C.  registrar  *of  this  Colony,  having  seen 
the  verbal  process  of  the  capture  of  the  ship  Oxholme  carrying 
Danish  colours.  Captain  J.  Fowle,  seized  the  80th  of  Germinal 
last  by  the  frigate  of  the  Republic  Regeneree,  commanded  by 
Citizen  WilUamets,  captain  of  a  vessel;  having  examined  and 
compared  all  the  instruments  and  papers  relating  to  the  said 
ship  Oxholme,  particularly  two  muster  rolls,  one  in  the  Danish 
language,  dated  15th  November,  1797,  and  the  other  in  the 
English  language,  dated  17th  November,  1797,  the  bill  of  sale  of 
the  aforesaid  ship,  dated  24th  May,  1796,  signed  J.  H.  J. 
Flewsher ;  considering  that  the  vessel,  of  what  build  unknown, 
was  sold  to  a  subject  of  a  neutral  power  only  since  the  declaration 
of  the  present  war,  and  that  the  bill  of  sale  makes  no  mention 
either  of  her  place  of  build  or  of  her  original  owner ;  that  the 
mate  and  the  third  officer  were  naturalized  Danes  only  since  the 
declaration  of  the  present  war ;  and  the  greater  part  of  the  white 
men  of  the  crew  are  subjects  of  hostile  powers ;  I  decree  the  said 
vessel  the  Oxholme  to  be  good  and  lawful  prize,  conformably  to 
the  10th,  11th  and  12th  articles  of  the  regulations  concerning 
prizes  of  the  2l8t  of  October,  1744,  which  are  thus  worded: 
*  Every  vessel  of  enemy's  build,  or  which  shall  have  been  owned 
by  an  enemy,  shall  not  be  deemed  to  be  neutral  or  belonging  to 
an  ally,  if  there  be  not  found  on  board  some  authentic  instm- 
ments,  certified  by  public  officers  who  may  ascertain  the  date  of 
them,  which  prove  that  the  sale  or  transfer  thereof  was  made  to 
some  one  of  the  subjects  of  allied  or  neutral  powers  before  the 
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declaration  of  the  war,'  &c.    '  No  respect  shall  be  paid  to  pass-      Bolton 
ports  granted  by  neutral  or  allied  powers  to  the  owners  or   gladbtons. 
masters  of  vessels  who  are  subjects  of  hostile  States,  if  they  were 
not  naturalized  before  the  declaration  of  the  present  war.'     '  All 
foreign  ^vessels  shall  be  lawful  prizes  on  board  of  which  there      [  *i^  ] 
shall  be  a  supercargo,  merchant,  clerk,  or  marine  officer  of  any 
of  his  Majesty's  enemies,  or  of  which  the  crew  shall  consist  of 
more  than  in  the  proportion  of  one-third  of  seamen  who  are 
subjects  of  hostile  States.'    Accordingly,  I  decree  the  said  vessel 
the  Oxholme  to  be  sold  in  the  usual  form,  and  the  proceeds  to  be 
delivered  to  whom  of  right  they  belong.    Done  at  the  govern- 
ment house  of  the  French  island  of  Senegal,  the  15th  day  of  the 
month  of  Prairial,  of  the  sixth  year  of  the  French  Bepublic,  one 
and  indivisible.     Signed  Paul  Benis,  Marca  Malivon,  Blanchot, 
Chabbonieb  Begistrar."    But  whether,  &c. 

Jennings  for  the  plaintiff  contended : 

1st,  That  the  sentence  of  the  prize  court  appeared  upon  the 
face  of  it  to  be  grounded  upon  French  ordinances,  which  not 
being  binding  upon  other  nations  who  had  not  expressly  stipu- 
lated by  treaty  to  be  bound  by  them,  could  not  contravene  the 
warranty  of  neutrality.  2ndly,  That  the  conclusion  drawn  in  the 
sentence  was  not  warranted  by  the  premises,  which  on  the  con- 
trary rather  tended  to  prove  the  warranty  of  neutrality ;  and 
Srdly ,  That  the  sentence  of  a  foreign  court  of  admiralty  was  only 
binding  in  rem,  so  as  to  alter  the  property  in  the  thing  itself 
condemned  as  prize ;  but  did  not  conclude  the  question  of  neu- 
trality arising  in  any  other  court  of  competent  jurisdiction.  He 
argued  at  length  upon  these  topics,  and  cited  many  cases.  But 
it  is  unnecessary  to  repeat  arguments  and  authorities  which  have 
been  so  frequently  and  ably  discussed  of  late,  and  particularly  by 
all  the  Judges  in  the  case  of  Lothian  v.  Henderson  in  the  House 
of  Lords,  reported  at  length  in  8  Bos.  &  P.  499.  t 

Cassels,  for  the  defendant,  contended  :  [  i^d  ] 

1st,  That  a  warranty  must  be  construed  strictly;  and  that 
where  a  ship  was  warranted  neutral,  she  must  be  documented 

t  Poet,  p.  829. 
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BOLTOM      and  navigated  in  such  a  manner  as  to  entitle  her  to  all  the 

Gladstone,   privileges  of   neutrality  wherever    that    question    comes  -  into 

discussion.   2ndly,  That  where  a  neutral  ship  is  condemned  by  a 

foreign  court  of  competent  jurisdiction,  whatever  is  decided  by 

the  sentence  of  that  Court  is  conclusive  in  any  other  court  here, 

where  the  same  point  comes  in  issue :   and  that  although  the 

point  be  not  in  terms  decided,  and  the  words  of  the  sentence  be 

ambiguous,  yet  if  it  can  be  fairly  collected  what  the  foreign 

Court  meant  or  professed  to  decide,  it  is  equally  conclusive. 

Srdly,  That  a  general  adjudication  of  good  and  lawful  prize 

falsifies  the  warranty  of  neutrality.     4thly,  That  a  sentence  of 

condemnation,  formal  or  informal,  just  or  unjust,  with  or  without 

reasons,  if  founded  in  any  part  of  it  on  the  ground  of  the  ship's 

being  considered  as  enemy's  property,  is  conclusive  against  a 

warranty  of  neutrality.    He  admitted  that  some  of  the  cases  had 

gone  further,  and  had  laid  down,  5thly,  That  although  there  be 

in  the  sentence  a  general  adjudication  of  good  and  lawful  prize, 

as  the  concluding  or  decretal  part  of  it ;  yet  that  if  the  reasons 

leading  to  the  conclusion  were  therein  stated,  and  those  reasons 

did  not  either  distinctly  or  by  fair  inference  falsify  the  warranty 

of  neutrality,  the  Court  would  examine  their  validity,  and  receive 

other  evidence  dehors  the  sentence  upon  the  point  of  neutrality. 

But  he  contended  that  the  reasons  stated  did,  fairly  considered, 

falsify  the  warranty  in  this  case.    And  further  he  admitted, 

6thly,   That  where  a  ship  has  been  condemned  by  a  French 

court  of  admiralty,  and  as  reasons  for  that  condemnation  French 

ordinances  are  stated  to  have  been  broken,  the  Court  here  have 

[  «160  ]      been  ^considered  at  liberty  to  examine  whether  those  ordinances 

were  or  were  not  conformable  to  the  law  of  nations.     But  he 

contended  that  these  ordinances  were  conformable  to  that  law. 

He  argued  at  length  upon  these  several  topics,  and  observed  on 

some  of  the  cases. 

Curia  adv.  vulL 

Lord  Ellenborough,  Ch.  J.  now  delivered  the  opinion  of  the 
Court: 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  ▼. 
Henderson^  it  may  now  be  assumed  as  the  settled  doctrine  of  a 
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court  of  English  law,  that  all  sentences  of  foreign  courts  of  Bolton 
competent  jurisdiction  to  decide  questions  of  prize  are  to  be  glabstone. 
received  here  as  conclusive  evidence  in  actions  upon  poUcies  of 
assurance,  upon  every  subject  immediately  and  properly  within 
the  jurisdiction  of  such  foreign  Courts,  and  upon  which  they 
have  professed  to  decide  judicially.!  In  this  case,  the  question. 
How  far  the  alleged  neutrality  of  the  ship  Oxholme,  described  in 
the  poUcy  of  insurance  as  a  Danish  ship,  was,  under  the  circum- 
stances maintained,  or  falsified,  is  a  question,  to  the  decision 
of  which  the  French  prize  court  at  Senegal  was  undoubtedly 
competent.  And  if  that  Goiirt,  before  which  proceedings  for  the 
condemnation  of  this  vessel  as  prize  were  instituted,  has,  in  the 
professed  and  actual  exercise  of  the  functions  of  a  prize  court, 
decided  thereupon,  such  decision  must  have  the  effect  of  con- 
cluding the  question.  It  remains,  therefore,  only  to  ascertain, 
by  a  reference  to  the  terms  of  the  sentence  itself,  whqther  it  have 
€0  decided.  In  the  first  place,  the  Court,  in  every  part  of  the 
sentence,  considers  the  case  depending  before  it  as  a  case  of 
Utigated  neutrality.  It  states  the  Oxholme  to  have  carried 
Danish  colours,  and  so  far  to  have  *been  ostensibly  a  Danish  [  *161 3 
vessel.  After  mentioning  the  written  documents  belonging  to 
the  ship  found  on  board,  it  suggests,  as  drawing  its  neutrality 
into  suspicion,  that  its  build  was  unknown  ;  and  further,  that  it 
was  sold  to  a  subject  of  a  neutral  power  only  since  the  declara- 
tion of  the  present  war;  and  that  the  bill  of  sale  made  no 
mention  of  her  place  of  build,  or  of  her  original  owner.  It  then 
exhibits  the  quality  and  description  of  the  officers  and  crew,  as 
Affording  similar  matter  of  suspicion,  as  affecting  her  neutrality ; 
viz.  ^'that  the  master  and  the  third  officer  were  naturalized 
Danes  only  since  the  declaration  of  the  present  war ;"  and  *'  that 
the  greater  part  of  the  white  men  of  the  crew  were  subjects  of 
hostile  powers."  It  then  proceeds  to  decree  the  Oxholme  to  be 
good  and  lawful  prize,  conformably  to  certain  regulations  of 
France  in  the  year  1744  concerning  prizes;  by  which  it  is 
declared  that  vessels  of  enemy's  build  should  not  be  deemed 

t  This  passage  of  the  judgment  is  specially  applicable  to  this  class  of 

cited  in  the  judgment  of  the  Court  cases,  and  not  to  be  erected  into  a 

in  De  Mora  v.  Concha  (1885)  29  Ch.  D.  general  principle. — E.  0. 
^1 ;  and,  there  treated  as  a  doctrine 
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BoLTOH  neutral :  that  the  passports  granted  by  neutral  or  allied  powera 
Gladbtone.  should  not  be  respected,  if  granted  to  masters  of  vessels  subjects 
of  hostile  States  and  not  naturalized  before  the  declaration  of 
war :  and  that  vessels  should  be  lawful  prizes  on  board  of  which 
certain  specified  officers,  being  enemies,  should  be  found,  or  of 
which  the  crew  should  consist  of  more  than  one  third  of  seamen 
subjects  of  hostile  States.  Looking,  therefore,  at  the  whole  of 
the  sentence,  including  the  ordinance  to  which  it  professes  to 
conform,  it  is  impossible  not  to  see  that  the  French  prize  court 
canvassed  and  decided  upon  the  probability  of  the  ship's  actually 
being,  or  the  fitness  of  its  being  presumptively  deemed,  enemy's 
property,  or  at  least  not  neutral,  in  respect  of  certain  established 
indicia  on  that  head,  collected  together  in  the  ordinance  referred 
[  *162  ]  to.  And  having,  in  respect  of  such  ^circumstances  so  stated  and 
detailed,  decreed  the  vessel  to  be  good  prize,  it  appears  to  us  that 
we  should  do  a  violence  to  the  fair  meaning  and  import  of  the 
whole  of  the  context  if  we  should  hold  the  Court  to  have  so 
decided  and  decreed  upon  any  other  ground  than  this,  viz.  that 
the  fact,  which  is  the  subject  of  the  warranty,  was  in  their 
judgment  substantially  untrue.  And  having  so  decided,  we  are 
bound,  upon  the  principles  before  stated,  to  give  a  conclusive  efiect 
to  such  their  judgment,  and  to  hold  the  warranty  of  "  Danish 
ship"  to  be  thereby  fully  disproved,  and  the  plaintiff  thereby  also 
of  course  barred  from  recovering  upon  the  pohcy  in  which 
Buch  warranty  is  contained. 

Judgment  far  the  defendants 
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DIXON  AKD  Others,  Assignees  op  BATTIEE  and  SON,       i«w- 
Bankkt;pts,  ..  BALDWEN  and  Anoihee.!  '''^''- 

(5  East,  175—188.)  t  176  ] 

A.  and  B.,  traders  living  in  London,  were,  in  the  oourse  of  order- 
ing goods  of  the  defendants  (cotton  manufacturers  at  Manchester) 
to  be  sent  to  M.  &  Co.  at  Hull,  for  the  purpose  of  being  afterwards  sent 
to  the  correspondents  of  A.  and  B.  at  Hamburgh ;  and  on  the  31st  of 
March  A.  and  B.  sent  orders  to  the  defendants  for  certain  goods  to  be 
sent  to  M.  &  Co.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual. 
Evidence  being  given  that  under  the  course  of  dealing,  M.  &  Co.  on  the 
goods  coming  into  their  hands,  waited  for  further  orders  from  A.  and  B. 
as  to  their  disposal :  held,  that  as  between  buyer  and  seller  the  right  of 
the  defendants  to  stop  as  in  transitu  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  &  Co.  at  Hull. 

But  it  was  competent  for  A.  and  B.,  who  became  insolvent  some  time 
in  July,  but  committed  no  act  of  bankruptcy  till  the  26th  of  September, 
to  agree  hon&fide,  and  not  from  motives  of  volimtary  and  undue  prefer- 
ence, to  give  up  the  goods  to  the  defendants  in  the  latter  end  of  July. 

And  held  that  the  circumstances  of  the  bankrupts  having  called  a 
meeting  of  their  creditors,  and  having  taken  legal  advice,  and  being 
encouraged  by  the  result  of  such  meeting  and  advice  to  give  up  the 
goods,  was  evidence  for  the  jury  to  find  that  the  goods  were  given  up 
h(md  fidt,  and  not  from  any  motive  of  voluntary  and  undue  preference 
to  the  defendants,  though  done  by  the  bankrupts  in  a  situation  of 
impending  bankruptcy  at  the  time;  the  defendants,  at  the  time  of 
such  giving  up  of  the  goods  by  the  bankrupts,  holding  possession  of  the 
goods  upon  a  claim  of  right  to  stop  them  in  transitu. 

In  trover  for  18  bales  of  cotton  twist,  it  appeared  at  the  trial 
before  Lord  Ellenborough,  Gh.  J.  at  the  last  Sittings  at  Guildhall 
that  the  goods  in  question  had  been  furnished  by  the  def endantSy 
cotton  dealers  at  Manchester,  to  the  order  of  the  Battiers,  traders 
living  in  London,  whose  course  of  dealing  it  was  to  send  orders 
to  the  defendants  for  goods  of  this  description  to  be  forwarded  to 
Metcalfe  &  Go.  at  Hull,  for  the  purpose  of  being  shipped  to  the 
correspondents  of  the  Battiers  at  Hamburgh,  and  by  those 
correspondents  sent  to  the  persons  for  whom  the  goods  were 
intended.  When  the  goods  arrived  at  Hull,  the  Metcalfes 
received  orders  from  the  Battiers  when  and  to  whom  to  ship  the 
goods  at  Hamburgh.  This  course  of  dealing  had  subsisted 
between  these  parties  from  January,  1800 :  and  as  the  Battiers 
received  orders  from  abroad  for  cotton  twist,  they  gave  orders 

t  See  note  at  end  of  the  case. — ^B.  C. 
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Dixon  from  time  to  time  to  the  defendants  to  send  the  goods  to  Metcalfe 
baldwen.  ^  Co.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  Of  this 
import  was  the  order  for  some  of  the  goods  in  question,  which 
was  sent  by  the  Battiers  to  the  defendants  in  a  letter  dated  Slst 
of  March,  1808,  in  which  the  goods  were  directed  to  be  **  packed 
[  *176  ]  in  bales,  marked  G.  S.  (and  a  ^certain  mark)  for  order,  and  to  be 
forwarded  to  Messrs.  Metcalfe  &  Sons,  to  be  shipped  for 
Hamburgh  as  usual ;"  and  another  order  for  the  remainder  of 
the  goods  in  question,  dated  11th  of  May,  1808,  was  couched  in 
similar  terms.  The  goods  were  accordingly  sent  by  the  defen- 
dants to  the  Metcalfes  at  Hull,  marked  and  made  up  in  the 
manner  directed.  In  the  begiuning  of  July  following  the 
Battiers  stopped  payment,  of  which  the  defendants  being 
immediately  apprised,  one  of  them  proceeded  to  Hull,  and 
stopped  the  goods  in  the  hands  of  the  Metcalfes  on  the  7th  of 
July,  and  some  time  after  in  the  same  month  took  possession  of 
them,  upon  giving  the  Metcalfes  an  mdemnity.  Four  of  the 
bales  had  been  actually  shipped  on  board  a  vessel  about  to 
proceed  to  Hamburgh,  but  they  were  afterwards  re-landed  upon 
the  application  of  the  defendants,  and  were  returned  to  them 
with  the  rest,  which  had  remained  in  the  warehouse  of  the 
Metcalfes  from  the  time  of  their  arrival  at  Hull.  One  of  the 
Metcalfes,  who  was  examined  as  a  witness,  stated  that  at  the 
time  of  the  stoppage  of  the  goods  they  held  them  for  Messrs. 
Battier,  and  at  their  disposal ;  that  they  accounted  with  the 
Battiers  for  the  charges  of  the  goods.  And  the  witness  described 
his  business  to  be  merely  an  expediter  agreeable  to  the  directions 
of  the  Battiers;  a  stage,  and  mere  instrument  between  buyer 
and  seller.  That  he  had  no  authority  to  sell  the  goods,  and 
frequently  shipped  them  without  seeing  them.  That  the  bales 
in  question  were  to  remain  at  his  warehouse  for  the  orders  of 
Battier  &  Son,  and  he  had  no  other  authority  than  to  forward 
them.  That  at  the  time  the  goods  were  stopped  he  was  waiting  for 
the  orders  of  the  Battiers  ;  that  he  had  shipped  the  four  bales, 
expecting  to  receive  such  orders,  and  re-landed  them  because 
177  ]  none  had  arrived.  That  if  the  goods  had  been  demanded  *by  the 
Battiers  before  shipping,  he  should  have  delivered  them  up  to 
them.    At  the  time  when  the  defendants  gave  notice  to  the 
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Metcalfes  to  stop  the  goods,  they  also  applied  to  the  Battiers  to  dizon 
order  them  to  be  delivered  up.  The  Battlers  in  the  mean  time  baldwek. 
called  a  meeting  of  their  creditors  in  London,  and  a  case  was 
laid  before  counsel  concerning  their  right  to  restore  the  goods  to 
the  defendants ;  the  result  of  which  meeting  and  opinion  was 
stated  in  a  letter  of  the  29th  of  July  from  the  Battiers  to  the 
defendants,  in  which  they  inform  them  ''that  yesterday  a 
meeting  was  held  of  our  several  creditors  resident  in  London, 
when  they  unanimously  resolved  that  it  would  be  most  for 
the  interest  of  the  concerned  that  the  affairs  should  be  put  in 
trust,  and  that  the  property  should  be  divided  from  time  to  time 
amongst  the  creditors.  The  opinion  obtained  from  counsel,  and 
which  we  are  happy  to  say  agreed  with  our  wishes,  was 
likewise  submitted  to  their  consideration;  and  it  appeared 
generally  the  opinion  that  the  twist t  in  Hull  should  be  given  up/' 
There  was  also  another  letter  of  the  7th  of  September  from  the 
Battiers  to  the  defendants,  inclosing  a  statement  of  their  affairs ; 
in  which  they  observe,  that  the  defendants'  ''  claim  is  stated 
according  to  what  we  conceive  it  to  be,  after  deduction  of  the 
goods  stopped  at  Hull."  The  Battiers  committed  no  act  of 
bankruptcy  till  the  26th  of  September,  1808,  on  which  act  of 
bankruptcy  a  commission  issued  on  the  1st  of  October.  The 
assignees  afterwards  demanded  the  goods,  which  the  defendants 
refuse  to  deliver  up.  Two  questions  were  made  at  the  trial,  1st, 
Whether  the  defendants  had  a  right  to  stop  the  goods  as  in 
transitu  at  the  time  they  took  possession  of  them  :  or  if  they  had 
not,  2ndly,  Whether  the  *Battiers  were  in  a  condition  to  rescind  [  ♦178 
the  contract ;  and  if  so,  whether  they  had  done  any  act  amount- 
ing to  a  rescinding  of  the  contract  before  their  bankruptcy  ?  On 
the  first  question  Lord  Ellenborough  inclined  against  the  right 
of  stopping  in  transitu  under  the  circumstances  of  the  case :  and 
upon  the  other  ground,  his  Lordship  left  the  question  to  the  jury, 
whether  or  not  the  consent  of  the  Battiers  to  the  rescinding  of 
the  contract  and  returning  the  goods,  given  before  the  act  of 
bankruptcy,  were  given  bond  fde,  and  without  any  intention  of  a 
voluntary  and  undue  preference ;  which  he  inclined  to  think  it 
was ;  it  being  after  legal  advice  taken,  and  upon  a  conference 

t  The  goods  in  question. 
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DizoH  \rith  their  creditors  at  a  public  meeting.  And  the  jury  found  a 
Baldwin,  verdict  for  the  defendants.  A  rule  nisi  was  obtained  on  a  former 
day  for  setting  aside  the  verdict  and  having  a  new  trial  on 
the  grounds,  that  the  transit  of  the  goods  was  at  an  end  at  the 
time  when  they  were  stopped  by  the  defendants,  and  that  nothing 
afterwards  happened  which  could  amount  to  a  rescinding  of  the 
contract  on  the  part  of  the  creditors,  or  of  the  bankrupts,  whose 
ability  to  rescind  it  without  the  concurrence  of  the  creditors  was 
under  the  circumstances  denied. 

OarroWf   Topping,  and   Wood,  shewed  cause  against  the 
rule: 

1st.  The  defendants  were  entitled  to  stop  the  goods  in  transitu 
in  the  hands  of  the  Metcalfes  who  were  middle-men  between  the 
vendors  and  vendees.  Hull  was  not  the  ultimate  place  of  their 
destination,  but  they  were  ordered  to  be  sent  there  for  the 
declared  purpose  of  being  shipped  to  Hamburgh.  The  ultimate 
place  of  destination  then,  as  between  these  parties,  was  Ham- 
burgh, and  the  goods  were  still  in  transitu  till  they  got  there  into 
the  hands  of  the  correspondents  of  the  Battlers.  The  Metcalfes 
[  *179  ]  *were  not  the  exclusive  acknowledged  agents  of  the  bankrupts, 
but  were  middle-men.  They  described  themselves  as  expediters, 
and  a  mere  stage.  Their  duty  was  analogous  to  that  of  a 
wharfinger,  m  whose  hands,  as  in  those  of  a  mere  carrier,  goods 
may  be  stopped.  Stokes  v.  La  Riviere,  \  and  Hunter  and  another, 
assignees  of  Blanchard  and  Lewis  v.  Beal,l  carried  the  right  of 
stopping  in  transitu  further  than  this  case.  In  the  latter  the 
goods  had  been  sent  to  the  inn  in  the  place  where  the  bankrupts 
lived,  who  had  given  orders  to  the  book-keeper  to  send  them 
down  to  the  quay  in  order  to  have  them  shipped  to  be  carried  to 
Boston ;  and  they  were  accordingly  sent ;  but  being  too  late  for 
the  ship  were  sent  back  again  to  the  inn,  where  they  were 

t  Sittings  after  Michaelmas,  1784,  the  case  given  by  Mr.  Jostice  Law- 

at  Qnildhall,  before  Lord  Mansfield,  benob  in  delivering  the  judgment  of 

Oh.  J.    This  case  was  cited  from  the  the   Ck>urt  in  BohUingk   v.   In^is, 

argument  of  counsel  in  Ellis  v.  Hunt,  ante,  p.  490  (3  East,  397). 
1  B.  B.  744  (3  T.  B.  466) ;  but  Lord         t   Sittings   after  Trin.    1785,   at 

Ellenboboxjoh,   Ch.   J.,    observed  Guildhall,  cor.  Lord  Mansfield,  Oh.  J., 

that  there  was  a  more  correct  note  of  dted  in  3  T.  B.  466. 
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ordered  by  the  bankrupts'  servant  to  be  kept  a  few  days  longer  Dizon 
till  another  ship  was  ready.  In  that  case  a  new  direction  had  baldwbk. 
been  given  to  the  goods  by  the  bankrupts,  and  yet  the  vendor's 
right  to  stop  in  transitu  was  holden  still  to  continue,  and  did 
prevail.  But  here  Hamburgh  was  the  known  ultimate  place  of 
destination  in  the  first  instance.  The  right  of  stopping  in 
transitu  is  now  become  a  legal  and  not  a  mere  equitable  right, 
as  it  was  perhaps  at  first  considered.  It  was  so  considered  by 
Lord  LouoHBOROuoH  in  deUvering  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Mason  v.  Lickbarrow^^  who  refers  to  Lord 
Habdwickb's  opinion  in  Snee  v.  Prescott.l 

(Grose,  J. :  If  you  refer  ^further  back  to  the  case  of  Wiseman      [  ^180  ] 
T.  Vandeput,^  you  will  find  that  the  right  of  stopping  in  transitu 
was  originally  put  upon  a  ground  of  equity,  which  has  since 
grown  into  law.) 

It  was  expressly  stated  to  be  a  legal  right  and  not  merely 
foxmded  on  principles  of  equity,  by  Lord  Mansfield  in  the  case 
of  the  assignees  of  Bv/rghaU  v.  Howard,\\  and  by  the  Court  of  C.  B. 
in  Oppenheim  v.  Russell.^ 

(Lord  Ellskborouoh,  Ch.  J. :  It  must  have  been  considered  as 
a  legal  right  in  Bohtlingk  v.  Inglis  (8  East,  881), ft  for  there  the 
consignors  maintained  trover  against  the  assignees  of  the  con- 
signee upon  a  mere  demand  and  refusal  of  the  goods  by  the 
captain  before  they  were  delivered.) 

The  right  then,  being  founded  in  justice  and  the  common  law, 
ought  to  be  extended  as  far  as  it  may  consistent  with  the  princi- 
ple on  which  it  is  founded,  that  is,  till  the  goods  arrive  at  their 
ultimate  place  of  destination,  and  have  been  taken  possession  of 
by  or  on  the  behalf  of  the  vendee  or  consignee.  In  Hodgson  v. 
Loy,  1 1  even  part  payment  was  deemed  not  to  take  away  the  right 
of  stopping  in  transitu;  and  the  right  being  founded  in  honesty, 

t  1  B.  B.  425  (1  iE.  Blao.  364,  Ac.  32  G.  II.  oited  in  1  H.  Blao.  365,  6. 

and  cases  there  died).  IT  6  E.  E.  604  (3  Bob.  &  P.  42). 

t  1  Atk.  245.  tt  Ante,  p.  490. 

§  In  1690,  2  Vem.  203.  tt  ^  E.  E.  483  (7  T.  E.  440). 
II  At  Guildhall  Sittings  after  Hil. 
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Dixom  conrts  have  always  leant  in  support  of  it.  This  was  a  case  of 
BaldWbk.  dealing  for  the  export  trade :  and  all  the  cases  which  have 
been  decided  against  the  exercise  of  the  right,  have  been  cases  of 
inland  dealings.  The  goods  were  sent  to  the  Metcalfes  at  Hull, 
merely  as  a  stage  on  their  way  to  Hamburgh.  In  Hunt  and 
others,  assignees  of  Bennet  and  Heaven^  v.  Wardy^  a  delivery  of 
[  *181  ]  the  goods  to  a  packer,  even  by  the  order  of  *the  vendee,  did  not 
conclude  the  right  of  the  vendor  to  stop  them  in  tranmtu ;  the 
packer  being  considered  as  a  middle-man.  In  Leeds  v.  Wright,X 
where  goods  sent  from  Manchester  on  account  of  a  house  in  Paris 
were  considered  as  no  longer  in  transitu  after  they  were  in  the 
hands  of  the  packer  in  London,  the  vendee's  agent  also  lived  in 
London,  and  had  an  authority  to  dispose  of  the  goods  where  he 
pleased,  and  might  have  made  London  the  place  of  their  ultimate 
destination.  It  was  therefore  not  merely  a  constructive  but  an 
actual  delivery.  And  in  Scott  v.  Pettit,  §  the  like  determination  was 
made  on  the  ground  that  the  consignee  had  no  other  warehouse 
than  that  of  his  packer,  where  all  goods  consigned  to  him  were 
lodged,  and  which  was  therefore  their  ultimate  place  of  destination. 
On  the  second  ground  they  contended,  that  it  was  competent 
for  the  vendees,  the  Battiers,  at  any  time  before  their  bankruptcy, 
to  renounce  the  goods,  unless  it  were  done  with  a  fraudulent  view 
(0  give  the  vendors  an  undue  preference  over  the  rest  of  the 
creditors.  This  was  settled  in  Alderson  v.  Temple. \\  But  the 
letters  negative  such  a  conclusion.  For  the  goods  were  directed 
to  be  restored  after  legal  advice  taken,  and  with  the  general 
approbation  of  the  meeting  of  the  creditors  convened  upon  the 
bankrupt's  affairs  in  London.  Till  the  act  of  bankruptcy  the 
trader,  though  failing,  has  the  legal  right  to  dispose  of  his  pro- 
perty, unless  it  be  done  with  a  fraudulent  view  of  preference. 
The  question  then  always  is.  Quo  animo  the  act  was  done  ?  If 
the  restitution  were  made  bond  fide,  as  it  appears  here,  by  the 
consent  of  all  interested  whose  opinions  could  then  be  taken, 
that  makes  an  end  of  the  question.    The  meeting  of  the  creditors 

t  Which  came  on  upon  a  motion  J  Post,  p.  779  (3  Boa.  &  P.  320). 

for  a  new  trial  in  this  Court  a  few  §  Post,  p.  804  ( J  Bos.  &  P.  469). 

years  before  the  case  of  Ellis  v.  Hunt,  ||  4  Burr.  22  i9. 
in  1789,  cited  in  3  T.  R.  467. 


VOL.  TO.]  1804.    K.  B.    6  EAST,  181—188.  687 


-WBB  on  the  25th  *of  July,  1808,  when  the  qnestion  "was  canvassed  dixon 
and  counsel's  opinion  taken;  which  being  fetvourable  to  the  baldwen. 
defendants,  the  bankrupts  wrote  on  the  29th  of  July  to  the  defen-  [  *182  ] 
dants  to  inform  them  that  it  was  considered  as  the  general 
opinion  that  the  goods  should  be  given  up  to  them.  Without 
this,  assurance  the  defendants  might  have  resorted  to  legal 
process ;  for  the  bankruptcy  was  not  till  the  26th  of  September. 
And  if  the  goods  had  been  delivered  up  in  July  on  a  threat  of 
legal  process,  no  doubt  the  delivery  would  have  been  legal. 
Thompson  v.  Freeman  A  For  even  a  demand  for  security  will 
justify  the  creditor  so  obtaining  it.  Smith  v.  Payne.l  On  the 
question  of  undue  preference  they  also  referred  to  Cock  v. 
Ooodfellow,^  Small  v.  OvdUy^W  Harman  v.  Fisher,^  and  Hart- 
shorn V.  Slodden ;  t  f  and  concluded  that  at  all  events  it  was  a 
question  for  the  jury  qvo  animo  the  goods  were  returned,  which 
they  had  decided  in  affirmance  of  the  act  of  restitution. 

ErsJdne  and  Gibbs^  in  support  of  the  rule,  1 1  contended : 

1st,  That  as  between  the  buyers  and  sellers  of  the  goods,  who 
were  the  Battiers  on  the  one  hand,  and  the  defendants  on  the 
other,  the  goods  had  reached  the  place  of  their  destination,  and 
were  no  longer  liable  to  be  stopped  in  transitu  after  they  had 
come  to  the  hands  of  Metcalfe  &  Son  at  Hull.  Their  ulterior 
destination  from  Hull  depended  altogether  upon  the  orders  of  the 
Battiers,  who  *might  have  disposed  of  them  as  they  thought  [  *183  ] 
proper ;  and  the  Metcalfes  held  the  goods  altogether  at  the  dis- 
posal of  the  Battiers,  and  were  waiting  their  orders  when  the 
stoppage  took  place.  This  case,  therefore,  comes  within  the 
same  principle  as  those  mentioned  where  the  transitvs  was 
deemed  to  be  at  an  end.  And  if  it  were  not  so,  then  there  would 
be  two  sets  of  persons  who  would  have  the  right  of  stopping  the 
goods  in  transitu  in  their  progress  from  Hull  to  Hamburgh, 

t  1  B.  E.  169  (1  T.  E.  155).  case  was  argued  by  the  plaintiff's 

X  6  T.  B.  152.  counsel;  but  what  follows  is  selected 

§  10  Mod.  489.  from  the  arguments  urged  when  the 

II  2  P.  Wms.  427.  rule  nisi  was  obtained,  and  from  the 

%  Cowp.  117.  relation  of  gentlemen  who  were  pre- 

tt  2  Bos.  &  P.  582.  sent  when  it  was  finally  heard  and 
XX  I  was  not  in  Court  when  the     determined. 
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Dixon  namely,  the  original  vendors,  and  the  Battlers,  who  would 
Baldwsk  become  vendors  with  respect  to  their  own  correspondents  abroad; 
but  it  has  never  yet  been  considered  that  the  right  of  stopping 
goods  in  transitu  can  be  exercised  by  two  different  sets  of  persons 
at  the  same  time.  2ndly»  They  contended  that  the  bankrupts 
had  no  authority  to  rescind  the  contract  after  having  declared 
their  insolvency  and  called  a  meeting  of  their  creditors :  but 
even  if  they  had  had  such  a  power,  they  had  not  in  fact  rescinded 
the  contract ;  but  only  informed  the  defendants  of  what  they 
supposed  the  creditors  meant  to  do :  and  that  the  stoppage  of 
the  goods  by  the  defendants  was  not  in  consequence  of  the  letter 
of  the  bankrupts  on  the  29th  of  July ;  but  had  taken  place  long 
before,  upon  an  indenmity  given  by  the  defendants  to  the  Met- 
calfes,  and  founded  on  an  assumption  of  their  right  as  vendors  to 
stop  them  as  still  in  transitu. 

LoBD  Ellenbobouoh,  Gh.  J. : 

There  are  two  questions  in  this  case ;  the  first,  whether  a 
right  to  stop  as  in  transitu  existed  in  the  defendants,  the  sellers 
of  these  goods,  on  the  7th  of  July,  when  they  were  stopped  in  the 
hands  of  Metcalfe  at  Hull :  the  second,  whether  supposing  such 
right  not  to  have  existed  in  them  at  the  time  of  such  stopping, 
[  *184  ]  the  consent  to  their  retaining  these  goods,  which  *was  afterwards 
given  by  the  Battiers,  were,  under  all  the  circumstances,  a  valid 
and  effectual  consent,  or  whether  it  be  impeachable  on  the 
ground  of  its  being  a  voluntary  preference  in  contemplation  of 
their  then  impending  and  probable  bankruptcy;  on  which 
ground  alone  it  has  been  sought  to  be  impeached  both  at  the 
trial  and  upon  the  rule  now  pending.  The  strongest  cases  cited 
by  the  defendant's  counsel  in  favour  of  their  right  to  stop 
in  transitu,  are  the  cases  of  Hunter  v.  Beale,  cited  in  EUig  v. 
Hunt  (8  T.  B.  466), t  and  Stokes  v.  La  Riviere,  cited  in  BohtUngk 
V.  Inglis  (8  East,  881). t  As  to  the  first  of  these  cases,  Hunter  v. 
Beale,  in  which  it  is  said  that  the  goods  must  come  to  the 
corporal  touch  of  the  vendees,  in  order  to  oust  the  right  of 
stopping  in  transitu,  it  is  a  figurative  expression,  rarely,  if  ever, 
strictly  true.    If  it  be  predicated  of  the  vendee's  own  actual 

t  1  B.  B.  744.  t  ^^»  P-  ^^- 


voL.vn.]  1804.    K.  B.    5  EAST,  184—185.  689 

touchy  or  of  the  toach  of  any  other  person,  it  comes  in  each       Dixok 
instance  to  a  question,  whether  the  party  to  whose  touch  it    baldwsn. 
actually  comes  be  an  agent  so  far  representing  the  principal,  as 
to  make  a  delivery  to  him  a  full,  effectual,  and  final  delivery  to 
the  principal,  as  contradistinguished  from  a  delivery  to  a  person 
virtually  acting  as  a  carrier  or  mean  of  conveyance  to  or  on  the 
account  of  the  principal,  in  a  mere  course  of  transit  towards 
him.    In  Hunter  v.  Beale,  (Sittings  after  Trin.  1785,)  before  Lord 
Mansfield,  I  cannot  but  consider  the  transit  as  having  been  once 
completely  at  an  end  in  the  direct  course  of  the  goods  to  the 
vendee,  i.e.,  when  they  had  arrived  at  the  innkeepers,  and  were 
afterwards,  under  the  immediate  orders  of  the  vendee,  thence 
actually  launched  again  in  a  course  of  conveyance  from  hi^i,  in 
their  way  to  Boston ;  being  in  a  new  direction  prescribed  and 
communicated  by  himself.    And  if  the  transit  be  once  at  an  end, 
the  delivery  is  complete,  and  the  tranaitus  for  this  purpose 
^cannot  commence  de  novo  merely  because  the  goods  are  again      [  *id5  ] 
sent  upon  their  travels  towards  a  new  and  ulterior  destination. 
As  to  the  case  of  Stokes  v.  La  Riviere  and  Lawley^  the  goods 
were  claimed  in  suit  by  the  plaintiff  the  seller,  from  the  defen- 
dants, to  whom  the  goods  were  delivered  to  be  forwarded  to  their 
{i.e.  defendants)  correspondents  Messrs.  Duhems  of  Lisle :  the 
Duhems  were  therefore  the  consignees,  and  Lisle  the  ultimate 
place  of  destination.    Upon  the  insolvency  of  the  Duhems,  La 
Riviere  and  Lawley,  the  defendants,  withdrew  the  goods  from  the 
hands  of  Bine,  Overman  &  Co.  of  Ostend,  to  whom  they  had 
sent  them  in  a  course  of  conveyance  towards  and  for  the  Duhems 
at  Lisle.    La  Riviere  &  Go.  insisted,  as  against  the  plaintiffs, 
that  upon  the  delivery  of  the  goods  to  them  for  the  Duhems,  the 
property  was  vested  in  the  Duhems,  in  whose  right  (but  for  their 
own  benefit  in  account  with  the  Duhems)  they  claimed  to  detain 
the  goods.    This  however,  in  respect  of  the  Duhems,  on  whose 
right  the  defendant  stood,  was  clearly  a  case  of  transit  not 
finished  at  the  time  of  the  cfaim  made.    The  case  of  Hodgson  v. 
Loy  was  also  a  clear  case  of  transit  uncompleted ;  for  the  butter, 
purchased  in  Cumberland,  was   proceeding  through  different 
stages  of  county  conveyance  to  E.  Ward,  the  purchaser  in 
London ;  but  before  it  reached  the  place  of  its  destination,  it 

R.R. — ^VOL.  VII.  ^  Y 


690  1804.    K.  B.    5  EAST,  186—187.  [b.b. 

DizoH  was  stopped :  and  the  only  very  material  question  in  that  case 
baldwek.  ^&s»  whether  a  part  payment  by  the  purchaser  took  the  case  out 
of  the  common  rule,  and  ousted  the  seller's  Otherwise  unquestion- 
able right  to  stop  in  transitu  f  The  late  cases  which  have  been 
cited  of  Leeds  and  another  v.  Wright,}  and  Scott  and  others 
assignees  v.  Pettit,  I  are  authorities  to  the  same  effect.    In  the 

[  *186  ]  former  the  transitus  was  holden  to  be  at  an  *end  when  the  goods 
had  reached  the  defendant,  who  was  the  packer  of  one  Morsseron, 
a  general  agent  of  Le  Grand  &  Co.  at  Paris,  and  who  had  a 
general  power  of  disposal  in  respect  to  them,  and  might  have 
sent  the  goods  either  to  his  principals  at  Paris,  or  to  Holland, 
Germany,  or  such  other  market  as  he  should  think  best.  And 
the  latter  case,  similar  in  many  circumstances  to  the  former,  was 
decided  on  the  same  ground,  viz.  that  the  transitus  of  goods  is 
only  not  at  an  end  upon  their  reaching  the  packer,  where  they 
remain  with  him  for  the  purpose  of  being  forwarded  on  to  some 
ulterior  appointed  place  of  destination.  But  here,  as  in  those 
cases,  the  goods  had  so  far  gotten  to  the  end  of  their  journey, 
that  they  waited  for  new  orders  from  the  purchaser  to  put  them 
again  in  motion,  to  communicate  to  them  another  substantive 
destination,  and  that  without  such  orders  they  would  continue 
stationary.  As  to  the  second  question,  I  continue  to  think  as  I 
thought  at  the  trial,  that  the  bankrupts  were  competent  to 
rescind,  and  had  in  fact  rescinded,  the  contract  for  the  sale 
of  these  goods.  The  circumstances  of  deliberation,  consent  of 
creditors,  advice  of  counsel,  and  the  publicity  which  attended  the 
whole  of  the  measure,  exempted  it  from  being  properly  considered 
as  a  fraudulent  preference  in  contemplation  of  bankruptcy. 
That  the  Battlers  must  have  considered  themselves  in  a  state  of 
insolvency  and  impending  bankruptcy  at  the  time,  cannot  be 
doubted ;  but  until  an  act  of  bankruptcy  the  ju^  disponendi  over 
goods  remains  by  law  with  the  trader,  unless  he  exercise  it  by 
way  of  a  voluntary  and  fraudulent  preference  of  a  particular 
creditor  in  contemplation  of  bankruptcy.  But  here  the  goods 
were  given  up,  if  not  from  a  threat  of  litigation,  at  least  under  an 
idea  of  the  right  being  probably  adverse  to  the  claim  of  the  bank- 

[  *187  ]      rupts  and  their  creditors.    And  voluntary  *favour  towards  the 

t  Post,  p.  779  (3  Bob.  &  P.  320).      J  Post,  p.  804  (3  Bos.  &  P.  409). 
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defendants  did  not  operate  as  any  inducement  with  the  bank-       Dixox 

mm 

rupts  to  recede  from  their  rights  on  this  occasion.  The  question  baldWex. 
whether  under  all  the  circumstances  they  acted  bond  fide  in 
giving  up  the  goods,  or  from  a  motive  of  voluntary  and  undue 
preference  to  the  defendants,  was  left  to  the  jury,  who  by  their 
verdict  have  affirmed  that  the  bankrupts  acted  bond  fide,  and  have 
negatived  any  voluntary  preference. 

Gbose,  J.  was  of  opinion,  on  the  first  point,  that  the  right  to 
stop  in  transitUy  was  not  at  an  end  when  the  defendants  took  pos- 
session of  the  goods.  But  if  it  were,  he  thought,  on  the  second 
point,  that  the  question  had  been  properly  left  to  the  jury,  who 
had  found  that  this  was  not  a  voluntary  preference. 

Lawrence,  J.  agreed  with  Lord  Ellenborouoh  on  the  first 
point,  that  the  goods  had  before  their  stoppage  by  the  defendants 
arrived  at  their  ultimate  place  of  destination  as  between  these 
parties,  and  consequently  that  they  had  no  right  to  stop  them  as 
in  transitu.  But  on  the  second  point,  that  the  letter  of  the  29th  of 
July  was  no  recognition  on  the  part  of  the  bankrupts  of  the  act 
of  the  defendants  in  stopping  the  goods,  nor  an  agreement  to 
rescind  the  contract.  On  the  contrary,  it  imported  that  they 
did  not  choose  to  do  anything  without  the  approbation  of  the 
creditors  at  large.  The  object  of  that  letter  was  to  give  the 
defendants  information  that  the  creditors  in  London  had  met, 
and  that  the  creditors  who  attended  that  meeting  seemed  disposed 
to  give  up  the  goods;  but  not  taking  upon  themselves  (the 
Battiers)  the  disposition  of  them ;  but  referring  every  thing  to 
the  creditors.  And  there  was  no  assent  of  the  creditors  to  the 
stoppage  by  the  defendants. 

Lb  Blanc,  J.  agreed  thai  the  transit  of  the  goods  was  at  an  [  188  ] 
end  before  they  were  stopped  by  the  defendants.  As  between 
the  buyer  and  seller  they  were  arrived  at  the  place  of  their 
destination  when  they  got  to  the  possession  of  the  Metcalfes  at 
Hull ;  for  till  the  Metcalfes  received  directions  from  the  Battiers 
they  did  not  know  where  to  send  the  goods.  The  warehouse  of 
the  Metcalfes  at  Hull  must  therefore  be  considered  as  the 
warehouse  of  the  Battiers.  With  respect  to  the  case  of  Hunter 
v.  Beale,  he  observed  that  the  merchants  there  (the  vendees) 
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Dixon  having  given  the  goods  a  different  direction  after  they  got  to  the 
Baldwen.  inn,  and  before  they  were  stopped,  he  shonld  have  thought  that 
the  transit  was  at  an  end.  Upon  the  second  point,  whether 
the  goods  were  bond  fide  delivered  up  to  the  defendants,  he 
thought  it  a  point  of  considerable  difficulty  on  the  evidence  as 
it  appeared  before  the  Court.  The  letter  of  the  29th  of  July 
referred  to  some  antecedent  correspondence,  and  to  some  legal 
opinion  which  had  been  taken;  such  prior  letter  might  have 
contained  a  proposal  or  demand  by  the  defendants  to  the  Battiers 
to  give  up  the  goods ;  and  if  so,  their  answer  might  be  evidence 
of  their  agreeing  to  renounce  them ;  but  the  evidence  was  very 
slight.  If  that  letter  meant  merely  to  declare  the  sense  of  the 
greater  part  of  the  creditors  in  London,  it  would  be  going  too 
far  to  say  that  it  amounted  to  an  absolute  assent  to  the  defen- 
dants taking  back  the  goods.  The  evidence,  however,  though 
slight,  was  fit  for  the  consideration  of  the  jury,  and  they  have 

found  for  the  defendants. 

Ride  discharged. 


Note. — The  above  case  has  been  regarded  as  a  very  instructive 
one  upon  the  criterion  as  to  whether  the  transitus  is  ended  as  to 
goods,  which,  although  intended  for  a  market  elsewhere,  are  in 
fact  warehoused  in  the  hands  of  an  agent — ^thiB  question  being 
whether  they  have  arrived  in  the  agent's  hands  at  a  stage  of 
their  journey,  or  whether  they  are  there  at  the  disposal  of  the 
buyer,  and  waiting  his  further  orders.  More  recent  cases  where 
the  goods  were  held  to  be  in  the  latter  situation  are :  Ex  parte 
Gibbes,  In  re  Whitworth  (1875)  1  Ch.  D.  101,  45  L.  J.  Bk.  10,  83 
L.  T.  479 ;  Kendal  v.  Marshall  (1883)  11  Q.  B.  D.  356,  52  L.  J. 
Q.  B.  313,  48  L.  T.  951 ;  Ex  parte  Miles,  In  re  Isaacs  (1885)  15 
Q.  B.  D.  39,  54  L.  J.  Q.  B.  566.  Gases  on  the  other  side  of  the 
line  are :  Ex  parte  Barrow,  In  re  Worsdell,  (1877)  6  Ch.  D.  788, 
25  W.  B.  466,  46  L.  J.  Bk.  71,  86  L.  T.  825  ;  Ex  parte  Watson, 
In  re  Lwe  (C.  A.  1877)  5  Ch.  D.  35,  46  L.  J.  Bk.  97,  36  L.  T. 
75  ;  Ex  parte  Rosevear,  etc.  Co.,  In  re  Cock  (C.  A.  1879)  11  Ch. 
D.  560,  48  L.  J.  Bk.  100,  40  L.  T.  780 ;  BetheU  v.  Clark  (C.  A. 
1888)  20  Q.  B.  D.  615,  57  L.  J.  Q.  B.  802,  57  L.  T.  627, 59  L.  T. 
808 ;  Lyons  v.  Hofnung  (P.  C.  1890)  15  App.  Ca.  391,  59  L.  J. 
P.  C.  79,  68  L.  T.  293.— E.  C. 
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THE  KING  V.  DE  MANNEVILLE.  wo*- 

Matt  12L 
(5  East,  221—224 ;  S.  0.  1  Smith,  368—360.)  -mjf^^ 

The  father  of  a  child  is  entitled  to  the  custody  of  it,  though  an  infant  [  ^^^  3 
at  the  breast  of  its  mother :  if  the  Court  see  no  groimd  to  impute  any 
motiye  to  the  father  injurious  to  the  health  or  liberty  of  such  a  child,  as 
by  sending  it  out  of  the  kingdom ;  the  father  being  at  the  time  an  alien 
enemy  domiciled  in  this  kingdom,  and  the  mother  being  an  English- 
woman, and  apprehensiTe  only  that  he  meant  to  send  the  child  abroad, 
but  assigning  no  sufficient  reason  for  such  her  apprehension. 

If  the  putative  father  of  a  bastard  child  obtain  possession  of  it  by 
force  or  fraud,  the  Court  will  order  it  to  be  restored  on  the  application 
of  the  mother. 

At  the  begiimmg  of  this  Term  a  writ  of  habecu  corpus  was 
obtained,  directed  to  the  defendant,  to  bring  up  the  body  of  an 
infant  of  eight  months  old,  the  defendant's  daughter,  upon  an 
affidavit  from  the  mother  and  her  friends  that  the  defendant, 
who  was  a  Frenchman,  had  married  the  mother  of  the  child,  an 
Englishwoman  by  whom  he  had  this  only  child.  That  she  not 
long  after  their  marriage  had  separated  herself  from  him  on 
account,  as  she  alleged,  of  ill-treatment,  and  kept  th^  child 
whom  she  was  nursing  with  her.  That  on  the  night  of  the  10th 
of  April  last,  the  defendant  found  means,  by  force  and  stratagem, 
to  get  into  the  house  where  she  was,  and  had  forcibly  taken  the 
child  then  at  the  breast,  and  carried  it  away  almost  naked  in  an 
open  carriage  in  inclement  weather ;  with  a  view,  as  the  mother 
apprehended,  of  taking  it  out  of  the  kingdom.  However,  when 
this  part  of  the  affidavit  was  afterwards  more  particularly 
referred  to,  it  appeared  that  the  only  ground  for  such  apprehen- 
sion of  the  mother  was,  that  the  defendant  had  threatened  to 
carry  away  the  mother  to  a  distance  from  her  friends,  and  after- 
wards had  threatened  to  take  away  the  child  from  her,  and  she 
was  apprehensive  that  he  meant  to  carry  it  to  some  remote  part 
of  the  kingdom  or  to  France. 

Topping  now  (after  the  return  read,  and  the  child  being 
ready  to  be  produced  in  court  when  called  for)  said,  that  he  had 
affidavits  in  answer,  which  he  would  waive  reading,  if  not  necessary, 
to  prevent  widening  .the  breach  between  *the  parents.  But  he  I  *222  ] 
contended  that  the  father  was  by  law  entitled  to  the  custody  of  his 
child;   and  that  the  only  groand  upon  which  the  Court     ad 
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The  Kino  granted  the  writ,  namely,  on  the  supposition  that  the  father  had 
De  Makne-  threatened  or  had  otherwise  given  reason  to  believe  that  he 
viLLB.  meant  to  send  the  child  out  of  the  kingdom,  was  removed  upon 
referring  more  accurately  to  the  terms  in  which  that  part  of  the 
mother's  affidavit  was  sworn.  And  he  referred  to  the  case  of 
Mr.  Lyttoriy  which  came  before  this  Court  on  an  application  for 
a  habeas  corpus  in  1781  by  the  mother  to  bring  up  the  body  of  a 
child  who  had  been  placed  at  school,  from  whence  it  had  been 
taken  by  the  father.  In  that  case  there  had  been  articles  of 
separation,  by  which  the  father  had  bound  himself  to  let  the 
mother  have  access  to  the  child.  And  there  Lord  Mansfield 
said,  that  the  Court  could  not  at  any  age  take  a  child  from  the 
father.  But  that  as  he  had  constrained  himself  by  the  articles  to 
let  the  mother  have  access  to  the  child,  if  he  chose  to  take  the 
child  home,  he  must  provide  for  the  access  of  the  mother  to  it 
there. 

Lord  Ellenborovgh,  Ch.  J.  observed,  that  as  the  ground  of 
removal  out  of  the  kingdom  was  done  away,  it  lay  on  those  who 
applied  for  the  writ  to  shew  that  the  father  was  not  entitled  to 
the  custody  of  the  child. 

Erskine,  Garrow,  and  Gibbs,  then  suggested  that  the  father 
was  now  an  alien  enemy,  and  therefore  the  apprehension  of  the 
mother  that  he  might  carry  the  child  out  of  the  kingdom  was 
not  unreasonable,  especially  as  he  was  liable  himself  to  be  sent 
out  of  the  kingdom  under  the  Alien  Act  at  a  moment's  warning. 
[•223]  That  the  child  *being  bom  of  an  English  mother  here  was 
entitled  to  the  protection  of  the  laws,  and  ought  not  to  be  exposed 
to  the  smallest  risk  of  being  removed.  That  it  is  of  very  tender 
age,  and  considering  that  its  removal  from  the  mother  deprived 
it  of  its  accustomed  proper  nutriment  was  an  additional  reason 
for  restoring  it  to  her  possession,  particularly  when  the  father 
had  obtained  possession  of  it  by  force  and  stratagem,  and  in  a 
manner  so  dangerous  to  it. 

Lord  Ellenborouoh,  Ch.  J.,  (stopping  Tapping,  who  wished  to 
have  his  affidavits  upon  the  merits  read) : 

We  draw  no  inferences  to  the  disadvantage  of  the  father.    But 
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he  is  the  person  entitled  by  law  to  the  custody  of  his  child.    If    The  Kiko 
he  abase  that  right  to  the  detriment  of  the  child,  the  Court  will   db  Mlirvs. 
protect  the  child.    But  there  is  no  pretence  that  the  child  has       ▼J^^"- 
been  injured  for  want  of  nurture,  or  in  any  other  respect.    Then 
he  having  a  legal  right  to  the  custody  of  his  child,  and  not 
having  abused  that  right,  is  entitled  to  have  it  restored  to  him. 


Lawbbnce,  3. : 

Since  Mr.  Lytton's  case,  there  was  another  of  the  same  sort 
upon  an  application  of  Sir  W.  Murray  to  obtain  possession  of  a 
child  of  five  years  old,  which  the  mother  kept  from  him.  Lord 
Kenton  had  no  doubt  but  that  the  father  was  entitled  to  have 
the  custody  of  the  infant,  unless  the  Court  saw  reason  to  believe 
that  he  intended  to  abuse  his  right  by  sacrificing  the  child,  which 
was  suggested  to  be  his  motive  for  getting  possession  of  it.  In 
that  case  Sir  W.  Murray  had  been  divorced  from  the  mother, 
^nd  there  was  not,  as  it  was  alleged,  any  reason  to  think  the 
child  his,  though  bom  before  the  ^divorce.  But  the  Court 
did  not  think  that  a  su£Scient  ground  to  deny  him  the  custody 
of  it. 


[  ^224  ] 


Per  Curiam  : 


Let  the  child  be  remanded  to  the  custody  of  the  father  A 


t  Bex  v.  Moseley. 
(5  East,  224.) 

Mingay  moyed  for  a  writ  of 
habeas  corpus  to  the  defendant,  to 
bring  up  the  body  of  a  bastard  child 
of  fiyo  years  old,  which  a  young 
woman  had  had  by  the  defendant, 
and  he  cited  Rex  y.  Soptr^  5  Term 
Bep.  2784  as  in  point;  where  it 
was  holden  that  the  putative  father 
had  no  right  to  the  custody  of  the 
child. 


Lord  Eeztton,  Ch.  J. : 

Take  a  rule.  Where  the  father  has 
the  custody  of  the  child  fairly,  I  do 
not  know  tliat  this  Court  would  take 
it  away  firom  him ;  though  I  do  not 
mean  to  impeach  the  propriety  of  the 
case  dted.  But  where  he  has  got 
possession  of  the  child  by  force  or 
fraud,  as  is  here  suggested,  we  will 
interfere  to  put  matters  in  the  same 

situation  as  before. 

Rule  granted, 

t  2  B.  B.  597. 


HiL.  Term. 
1798. 


/ 
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K.  B.  TRINITY    TERM. 


1804.  OSBOENE  AND  AMPHXETT  v.  HARPEK. 

"^"aa^'  (6  East,  225—230 ;  S.  C.  1  Smith,  411—416.) 

[  225  ]  A.,  B.  and  C.  haying  diBSolyed  partnership,  C,  after  such  diasolation, 

drew  bills  in  the  partnership  firm  in  favour  of  D.,  he  not  knowing  of 
such  dissolution,  upon  which  D.  brought  his  action  against  all  the 
former  partners,  and  0.  haying  pleaded  his  bankruptcy,!  J),  entered  a 
ndi  prosequi  as  to  him,  and  recovered  judgment  against  A.  and  B., 
which  was  afterwards  satisfied  by  the  attorney  of  A.  and  B.,  who 
advanced  part,  and  borrowed  the  rest  of  the  money  on  their  joint  credit : 
held  that  the  sum  so  paid  in  satisfaction  of  the  judgment  might  be 
recovered  in  a  joint  action  by  A.  and  B.  against  C. 

Thb  plaintifGa  brought  assumpsit  for  money  paid,  money  lent 
and  advanced,  &c.  in  order  to  recover  a  sum  of  1,1562.  paid  by 
them  to  one  J.  Spooner,  in  consequence  of  a  judgment  obtained 
by  Spooner  in  a  joint  action  against  the  plaintiffs  and  the  defen- 
dant. At  the  trial  before  Booke,  J.  at  the  last  Warwick  assizes, 
the  record  of  the  former  action  was  proved,  whereby  it  appeared 
that  it  was  an  action  brought  by  Spooner  on  certain  bills  of 
exchange  drawn  in  his  favour  by  Harper  &  Co.  {i.e.  the  defendant 
[  *226  ]  and  the  present  plaintiffs  in  this  action),  *to  which  action  nan 
assumpsit  was  pleaded ;  and  the  defendant  Harper  further  pleaded 
his  bankruptcy,  against  whom  the  plaintiff  Spooner  entered  a 
noli  prosequi,  and  proceeded  against  the  present  plaintiffs,  and 
recovered  judgment,  and  sued  out  execution  against  them  for 
1,1662.  It  further  appeared  by  the  evidence  of  the  attorney  for 
the  defendants  in  that  action,  that  the  bills  of  exchange  on  which 
the  recovery  was  had  were  drawn  in  the  year  1802,  by  Harper 
the  defendant,  in  the  names  of  Harper  &  Co.,  and  that  on  that 
trial  Harper  himself,  being  called  as  a  witness,  had  sworn  that 
the  partnership  between  him  and  the  present  plaintiffs  com- 

t  Under  later  Bankruptcy  Acts,  payment  made  on  the  joint  credit  of 
the  liability  of  C.  to  A.  and  B.  would  A.  and  B.  under  stress  of  legal  corn- 
have  been  a  debt  provable  in  bank-  pulsion,  created  a  joint  right  of  action 
ruptcy ;    but  the   case   is   still  an  in  their  favour  against  C. — B.  C. 
authority  for  the  proposition  that  the 
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menced  in  1795,  and  in  October,  1796,  was  entirely  dissolved,  Obbobnb 
since  which  time  there  had  been  no  partnership  dealings  be-  hahpeb. 
tween  them ;  nor,  as  appeared  by  other  evidence,  between  the 
present  plaintiffs.  That  the  question  in  the  former  cause  was, 
Whether  Spooner  had  any  knowledge  of  the  dissolution  of  the 
partnership  before  the  bills  were  given?  and  the  fact  of  such 
knowledge  not  appearing  to  the  jury,  they  found  a  verdict  for 
Spooner  against  the  present  plaintiffs.  The  attorney  further 
proved  that  he  had  discharged  the  whole  demand  at  the  request 
of  the  present  plaintiffs.  Upon  this  evidence  it  was  contended  at 
the  trial  that  the  plaintiffs  could  not  maintain  a  joint  action 
against  the  defendant,  but  each  ought  to  have  brought  a  separate 
action  for  his  moiety  of  the  damages  paid.  The  learned  Judge, 
however,  overruled  the  objection,  and  directed  a  verdict  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move  to  set  aside  the 
verdict  and  enter  a  nonsuit  if  the  Court  should  be  of  a  different 
opinion.  A  rule  nisi  was  obtained  for  that  purpose  in  the  last 
Term,  against  which 

Wood,  Clarke,  and  Reader,  now  shewed  cause,  and  contended 
that  the  plaintiffs  might  well  maintain  this  joint  ^action  against  [  *227  ] 
their  former  partner,  for  whom  they  had  paid  this  money  in  con- 
sequence of  his  own  act  and  default  after  the  dissolution  of  their 
former  partnership ;  1st,  because  the  plaintiffs  were  sued  in  the 
former  action  as  partners,  and  the  money  was  recovered  against 
them  upon  a  joint  judgment,  under  which  each  was  liable  to 
have  had  the  whole  damages  levied  upon  him ;  and  therefore 
whatever  was  paid  by  either  was  paid  for  both.  2ndly,  At  all 
events,  as  the  money  was  paid  by  the  attorney  at  the  request  of 
the  present  plaintiffs,  it  must  be  considered  as  advanced  on  their 
joint  credit,  and  therefore  constituted  a  joint  fund.  And  they 
cited  Thompson's  case,!  Ward  and  others  v.  Brampston,l  and 
Graham  and  others  v.  Robertsoji:^  and  answered  the  case  of 
Brand  dt  Herbert  v.  Boulcott,\\  (which  was  suggested  e  contra)  by 
observing,  that  it  was  there  expressly  stated  that  the  two 
assignees  of  a  bankrupt,  who  had  joined  in  bringing  the  action 

t  Noy,  130.  §  2  T.  R.  282. 

}  3  Lev.  362.  ||  3  Bos.  &  P.  235. 
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Osborne  against  a  third  assignee  for  his  proportion  of  a  solicitor's  bill 
Harper,  who  had  been  employed  as  such  by  the  three,  had  each  (i.e.  of 
the  two  plaintiffs)  paid  half  the  bill ;  that,  therefore,  was  taken 
to  be  a  payment  by  each  of  the  plaintiffs  of  a  certain  snm  out  of 
his  own  separate  funds,  and  not  out  of  or  in  respect  of  any  joint 
fund  or  credit,  and  consequently  they  could  not  join  in  the 
action. 

Vanghatiy  Serjt.,  in  support  of  the  rule,  relied  upon  the  cases 
of  Graham  and  others  v.  Robertson,  and  Brand  d  Herbert  v. 
Botdcott,  before  cited,  as  in  point  for  the  defendant.  In  the 
former,  the  plaintiffs,  together  with  A.  and  B.,  being  owners  of 
one  privateer  and  the  defendant  of  another,  a  prize  was  taken, 
[  *228  ]  condemned,  and  shared  by  ^agreement  between  the  owners  of 
the  two  ships ;  and  sentence  of  condenmation  having  been  after- 
wards reversed,  restitution  with  costs  was  awarded,  which  was 
paid  solely  by  the  plaintiffs;  their  co-partners,  A.  and  B., 
having  in  the  meantime  become  bankrupts.  And  it  was  holden 
that  the  plaintiffs  could  not  maintain  the  action  against  the 
defendant  for  a  moiety  of  the  sum  so  paid ;  for  either  it  was  a 
partnership  transaction,  when  A.  and  B.  ought  to  have  been 
joined;  or  otherwise  it  stood  as  a  separate  payment  by  each 
individual,  and  each  should  have  brought  a  separate  action  for 
what  he  actually  advanced.  So  here  the  partnership  having 
been  put  an  end  to,  there  was  no  joint  fund  belonging  to  the 
plaintiffs  out  of  which  the  damages  could  have  been  paid«  but 
what  was  paid  by  each  towards  them  must  have  been  taken  out 
of  his  own  pocket.  If  after  payment  of  the  damages  one  of  the 
plaintiffs  had  died,  the  remedy  would  not  have  survived  to  the 
other  as  in  the  case  of  partners. 

The  Court  expressed  great  doubt  upon  the  question  when  it 
was  discussed  at  the  Bar,  and  suggested  several  difficulties  for 
the  attention  of  the  plaintiffs'  counsel  in  the  course  of  their 
argument ;  but  that  which  weighed  most  strongly  with  them  was 
that  it  did  not  appear  in  point  of  fact  that  the  damages  in  the 
former  action  had  been  paid  out  of  any  joint  stock  or  fund, 
without  which  they  considered  that  a  joint  action  for  repayment 
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of    the  sum  advanced  by  the    plaintififa  for  the  use  of    the     Osborne 
defendant  could  not  be  supported.    For  without  a  joint  fund     habpbb. 
out  of  which  the  payment  was  to  be  made  there  could  be  no 
joint  payment. 

Lord  Ellenborough,  Ch.  J.  at  last  observed  upon  the  evidence 
given  by  the  attorney  for  the  plaintiffs,  "  that  he  *had  dis-  I  '229  ] 
charged  the  whole  demand  at  the  request  of  the  present  plain- 
tiffs : "  which^  he  said,  seemed  to  convey  the  idea  that  the  plain- 
tiffs had  borrowed  the  money  jointly  of  their  attorney  for  the 
purpose  of  paying  the  damages,  and  then  it  might  be  considered 
as  a  joint  pajrment  by  them,  out  of  which  a  joint  cause  of  action 
would  accrue.  But  if  each  of  the  plaintiffs  contributed  his  share 
of  the  money  put  into  the  attorney's  hands  for  the  purpose  of 
satisfying  the  damages,  that  would  not  constitute  a  joint  demand 
against  the  defendant,  but  each  must  sue  separately  for  his 
particular  advance. 

The  Court  therefore  finally  directed  that  the  plaintiffs' 
attorney  should  make  an  affidavit,  stating  particularly  in  what 
manner  the  money  paid  by  him  had  been  obtained ;  whether  he 
had  paid  it  out  of  his  own  pocket  upon  the  joint  credit  of  the 
plaintiffs,  making  them  jointly  liable  to  him  for  the  whole ;  or 
whether  each  of  the  plaintiffs  had  in  the  first  instance  con- 
tributed so  much  of  their  own  money,  with  which  he  had  after- 
wards made  the  payment.  And  they  observed  that  it  was 
necessary  to  have  the  fact  stated  with  more  precision  than  it 
appeared  upon  the  report,  as  the  case  would  furnish  a  material 
precedent  in  future. 

On  a  subsequent  day  in  the  Term  the  affidavit  required  was 
produced,  stating  that  the  plaintiffs'  attorney  had  advanced  500!. 
on  the  joint  credit  of  the  plaintiffs,  and  had  borrowed  the  re- 
mainder upon  their  joint  note,  with  which  he  had  discharged 
the  execution. 

Lord  Ellemborough,  Gh.  J.  then  said  that  that  created  a  joint 
fund  for  the  discharge  of  the  execution,  and  consequently  *the      [  *230  j 
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Obbobnx     plaintiffs  were  entitled  to  maintain  a  joint  action  for  the  repay- 
Habpeb.     ment  of  the  money  so  advanced. 

Per  Curiam  :  Rule  discharged. 


j!^s.  EDGCOMBE  v.  EODD  and  OTHERs.t 

*  (5  East,  294—303 ;  S,  C.  1  Smith,  515—520.) 

I-  ^   J  Tlie  Toleration  Act,  1  W.  &  M.  o.  18,  provides,  that  any  x>er8on 

maliciously  disturbing  any  dissenting  congregation  under  that  Act,  on 
proof  before  a  justice  of  peace,  shall  find  sureties  in  502.,  or  in  default 
be  committed  to  prison  till  the  next  Sessions,  and  on  conyiction  forfeit 
2(H,  to  the  Crown.  To  an  action  against  magistrates  for  trespass  and 
false  imprisonment  they  pleaded  a  charge  preferred  before  them  for  an 
ofFence  against  that  clause,  and  a  commitment  for  want  of  sureties 
under  it,  to  the  next  Sessions ;  and  that  before  the  next  Sessions  it  was 
agreed  between  the  prosecutor  and  the  now  plaintiff,  with  the  oonsent 
of  the  committing  magistrates  (the  now  defendants)  that  the  prosecu- 
tion should  be  dropped,  and  the  plaintiff  be  discharged  at  the  Sessions 
for  want  of  prosecution;  that  the  plaintiff  was  accordingly  then  and 
there  so  discharged  in  full  satisfaction  and  discharge  of  the  assault  and 
imprisonment :  held  this  was  no  legal  satiaf action ;  for  either  the  agree- 
ment was  illegal,  as  stifling  a  prosecution  for  a  public  misdemeanor, 
and  thereby  impeding  the  course  of  justice;  or  the  satisfaction,  if  anj, 
was  moying  from  the  prosecutor  only,  and  not  from  the  justices ;  thdr 
authority  over  the  prosecution  being  at  an  end  after  the  oommitment  of 
the  plaintiff,  and  their  consent  afterwards  to  the  prosecutor  dropi»ng 
the  prosecution  being  a  mere  nullity,  and  no  satisfaction  for  a  prior 
injury,  if  any,  received  by  the  plaintiff  from  their  act. 

To  trespass  for  an  assault  and  false  imprisonment,  the  defen- 
dants pleaded,  1st,  not  guilty;  2ndly,  that  the  assault  and 
imprisonment  were  by  virtue  of  a  warrant  under  the  hands  and 
seals  of  the  defendants,  three  justices  of  the  peace  for  the 
county  of  Cornwall,  granted  by  them  against  the  plaintiff  upon  a 
complaint  made  to  them  as  such  justices  by  C.  M.  of  a  certain 
misdemeanor  by  the  said  G.  M.  alleged  to  have  been  theretofore 
i  ^295  ]  committed  by  *the  plaintiff  against  the  stat.  1  W.  &  M.  (c.  18, 
8. 18,  t  the  Toleration  Act) :  whereupon  the  plaintiff  for  default  of 
such  sureties  as  are  in  that  statute  expressed  was  committed  to 
the  prison  of  Bodmin  in  the  said  county  till  the  next  quarter 

t  The  principle  of  this  decision  is  62  L.  T.  725. — ^B.  C. 
adopted,  with  perhaps  greater  gene-         t  So.  section  15,  which  in  sai^ 

rality,  by  the  Court  of  Appeal  in  from  the  repeal  of  other  portioiis  <  i 

WindhiU  Local  Board  v.  Vint  (C.  A.  the  stat.  by  34  &  35  Vict,  c  48-— R  C. 
1890)  45  Ch.  D.  351, 59  L.  J.  Ch.  608, 
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Bessions,  &c.  And  afterwards  and  before  the  said  quarter  edocoubb 
sessions,  &c.  it  was  agreed  between  the  plaintiff  and  C.  M.  with  bodd. 
the  consent  of  the  defendants,  that  C.  M.  should  not  farther 
prosecute  the  plaintiff  for  the  said  alleged  offence,  and  should 
consent  to  his  discharge  at  the  then  next  ensuing  quarter 
sessions,  &c.  in  full  satisfaction  and  discharge  of  the  said  assault 
and  imprisonment.  And  then  the  defendants  averred,  that  at 
the  then  next  ensuing  quarter  sessions,  &c.,f  G.  M.  did  not 
further  prosecute  the  plaintiff  for  the  alleged  offence,  and  then 
and  there  consented  to  the  plaintiff's  discharge ;  and  the  plain- 
tiff was  by  order  of  the  same  Court  discharged  accordingly. 
And  the  plaintiff  then  and  there  accepted  G.  M.'s  not  further 
prosecuting  him  for  the  said  alleged  offence,  and  his  consent  to 
the  plaintiff's  discharge,  and  the  plaintiff's  discharge  thereon,  in 
full  satisfaction  and  discharge  of  the  assault  and  imprisonment 
of  the  plaintiff.  There  was  a  third  plea  only  differing  from  the 
last  in  omitting  to  state  the  agreement  before  the  next  quarter 
sessions  after  the  commitment  between  the  parties,  with  the 
consent  of  the  justices  to  drop  the  prosecution ;  but  only  stating 
that  at  the  next  quarter  sessions  after  the  commitment,  the  said 
C.  M.  did  not  further  prosecute  the  plaintiff  for  the  alleged 
offence,  but  consented  to  his  discharge ;  and  that  the  plaintiff 
was  then  and  there  discharged  by  order  of  the  same  Gourt  in  full 
satisfaction  and  discharge  of  the  said  trespasses,  &c.  which  same 
premises  the  plaintiff  then  and  there  accepted  in  full  satisfaction 
and  discharge  of  the  several  trespasses,  *&c.  To  these  special  [  *296  ] 
pleas  there  were  demurrers,  stating,  with  the  common  causes, 
these  special  causes,  that  they  did  not  shew  with  what  misde- 
meanor the  plaintiff  was  charged  by  the  said  complaint,  nor 
whether  the  complaint  were  in  writing,  or  upon  the  oath  of 
C.  M.  or  any  other  person;  nor  for  what  misdemeanor  the 
plaintiff  was  committed. 

Burroughs  for  the  plaintiff.    *    *    * 

Dampier,  contrd.    *    *    *  [  297  | 

Burraugh  in  reply.    *    *     *  [•  300  J 

t  One  of  the  defendants  was  stated  as  one  of  the  justices  before  whom  the 
sessions  was  holden. 
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Edocom Bx    Lord  Ellbnbobouoh,  Ch.  J. : 

r, 

BoDD.  The  pleas  are  bad  at  any  rate ;  whether  on  the  ground  stated 

[  801 1  In  the  case  of  Grymes  v.  Blqfield,^  which  has  been  mentioned, 
that  the  satisfaction,  if  any,  proceeded  solely  from  a  stranger, 
for  so  Marshal  must  be  taken  to  be  as  to  these  defendants  ;  or 
upon  the  ground  which  has  been  principally  relied  on  at  the 
bar,  that  this  was  an  illegal  agreement,  and  no  consideration  for 
it  could  arise  to  the  plaintiff  out  of  the  acts  of  the  defendants. 
The  Toleration  Act  in  order  to  protect  religious  congregations  in 
the  exercise  of  their  worship,  has  annexed  a  penalty  of  201.  on 
persons  guilty  of  disturbing  them ;  and  in  order  to  secure  the 
public  in  the  interval  between  the  commission  of  the  offence  and 
the  trial  of  the  offender,  it  has  required  the  magistrate  before 
whom  the  complaint  is  lodged,  to  take  security  from  the  offender, 
or  in  default  of  giving  such  security,  to  commit  him  to  the  next 
sessions.  Then,  instead  of  abiding  the  time  of  his  delivery, 
when  he  should  be  discharged  in  due  course  after  trial,  in  case  he 
established  his  innocence,  he  stipulates  with  the  prosecutor  and 
'[  *802 1  the  ^committing  magistrates  that  the  prosecution  shall  be 
dropped,  and  that  he  shall  be  discharged  for  want  of  pro- 
secution. Such  an  agreement  has  a  tendency  to  produce 
impunity  for  the  commission  of  the  offence  which  the  legisla- 
ture meant  to  prevent;  it  stops  the  means  of  the  Grown  to 
recover  the  penalty  of  20Z.  in  case  the  plaintiff  had  been  pro- 
secuted and  found  guilty.  In  Collins  v.  Blanteml  an  agreement 
to  put  an  end  to  a  prosecution  for  a  misdemeanor,  was  considered 
to  be  illegal,  as  impeding  the  course  of  public  justice.  And  this 
produced  the  same  mischief. 

Grosb,  J. : 

The  facts  stated  cannot  amount  to  a  legal  satisfaction  of  the 
trespass  in  this  case;  for  the  agreement  stipulating  for  the 
plaintiff's  discharge  for  want  of  prosecution  was  illegal  and  void. 
Put  the  case  that  the  plaintiff  was  guilty ;  then  public  justice 
has  been  defeated,  and  the  agreement  was  illegal.  But  if  he 
were  innocent ;  then  he  would  have  been  entitled  by  law  to  his 
discharge ;  and  the  defendants  having  only  consented  to  that 

t  Cn>.  Eliz.  541 ;  Rol.  Abr.  471 ;  1  Com.  Dig.  107.       t  2  TVila.  ^1^9. 
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which  by  law  he  was  entitled  to  have,  have  made  him  no    Kdqoombb 
satis&ction.  Bodd. 

LAWRBNOEy  3. : 

I  hold  these  pleas  to  be  bad  on  the  ground  of  there  being  no 
satisfaction  shewn  in  them.  If  the  plaintiff  were  .guilty,  the 
prosecution  ought  to  have  been  proceeded  on,  and  the  defendants 
can  claim  no  benefit  from  any  thing  they  may  have  done  to 
prevent  it.  The  justice  of  the  country  has  been  defeated.  But 
if  the  plaintiff  were  not  guilty,  what  benefit  can  he  be  said  to 
have  received  from  the  defendants  in  satisfaction  of  the  wrong 
he  has  received  ?  The  justices  having  committed  him  to  custody, 
as  it  now  appears  without  any  ground  for  it,  *they  only  agreed  [  *303  ] 
that  they  would  not  add  injury  to  injury  by  consenting  that  the 
prosecutor  should  not  go  on  with  an  unfounded  prosecution. 
But  what  satisfaction  is  there  in  that  for  the  injury  already 
received  ?  Then  if  the  case  in  Gro.  Eliz.  be  law,  the  pleas  are 
bad  on  another  ground,  that  satisfaction  from  a  stranger  is  no 
satisfaction  in  law.  Lord  G.  B.  Gomtns  does  not  appear  to  doubt 
the  case  by  his  manner  of  stating  it;  for  having  first  stated 
instances  of  accord  and  satisfaction  which  are  good  pleas,  he  next 
states  those  that  are  not  good ;  amongst  which  latter  the  case  in 
question  is  classed ;  and  he  himself  expresses  no  dissatisfaction 
with  it. 

Le  Blanc,  J. : 

The  pleas  cannot  be  supported  on  the  grounds  stated.  The 
satisfaction,  if  any,  moved  altogether  from  Marshal  the  prosecu- 
tor. The  justices  by  merely  consenting  to  Marshal's  dropping 
the  prosecution,  did  nothing  for  the  benefit  of  the  plaintiff. 
This  it  must  be  remembered  was  a  prosecution  for  a  public 
misdemeanor,  and  not  for  any  private  injury  to  the  prosecutor. 
If  then  the  plaintiff  had  been  rightly  committed  by  the  magis- 
trates, they  should  have  taken  no  part  in  any  bargaining  whether 
the  prosecution  were  to  go  on  or  not.  If  the  plaintiff  had  acted 
illegally  in  what  he  had  done,  there  could  be  no  legal  considera 
tion  for  such  an  agreement  in  their  consenting  to  stop  the 
prosecution.    And  if  he   had  not   acted  illegally,  then  their 


704  1804.    K.  B.    5  EAST,  803.  [r.r. 

Kdocombe    consenting  to  Marshal's  dropping  an   illegal   prosecution,  to 

RoDD.       which  their  consent  was  not  necessary,  would  be  no  consideration 

to  the  plaintiff  for  giving  up  any  right  of  action  he  might  have 

against  the  defendants  for  the  part  they  had  before  taken  in  the 

transaction. 

Judgment  for  the  plaintiff. 


1804.  MULLOY  V.  BACKEB. 

"^l^^-  (6  Eaat,  316-^24 ;  8.  0.  1  Smith,  447-456.) 

[  816  ]  The  plaintiff  oontracted  to  carry  the  defendant,  his  familj,  and 

l^^Lggago*  from  Demerara  to  Flushing,  and  in  the  course  of  the  Toya^, 
within  four  days'  sail  of  Flushing,  the  ship  was  captured  by  an  EngUsh 
ship  of  war,  and  brought  into  England,  and  the  ship  and  cargo  libelled 
for  prize  in  the  Court  of  Admiralty,  and  the  cargo  oondenmed,  and  pro- 
ceedings still  pending  against  the  ship,  but  the  defendant  and  his  family 
were  liberated,  and  their  luggage  in  fact  restored  to  their  possession. 
Held  that,  however  the  question  might  be  as  to  the  plaintiff's  right  to 
recoTer  passage-money  upon  an  implied  a$Bump9%tpro  raid  iitnerU  if  the 
ship  were  restored,  yet  pending  the  proceedings  against  the  ship  as 
prize  in  the  Admiralty  Court,  no  such  action  could  be  maintained;  for 
non  coMtat  but  that  the  ship  might  be  condemned  and  the  freight 
decreed  to  the  captors.t 

In  assumspit,  tried  before  Lord  EUenborough,  Gh.  J.  at  the 
sittings  after  last  Hilary  Term  at  Guildhall,  a  verdict  was  found 
for  the  plaintiff  for  2502.,  subject  to  the  opinion  of  this  Court  on 
the  following  case.  In  February,  1808,  and  before  the  com- 
mencement of  the  present  war  with  Holland,  the  plaintiff  who 
was  the  master  of  a  merchant  ship  called  the  Doonhaag,  then 
lying  at  the  Dutch  settlement  of  Demarara,  agreed  with  the 
defendant  there  to  convey  him,  his  family,  servants,  and  luggage, 
permitting  him  to  have  the  exclusive  use  of  the  cabin,  from 
thence  to  Flushing,  for  the  sum  of  2,400  guilders,  which  are 
equal  to  L  ,  sterling.  In  the  month  of  April  following  the 
ship  under  the  command  of  the  plaintiff,  with  the  defendant, 
[•317]  *his  family,  servants  and  luggage  on  board,  sailed  from 
Demarara  diastined  for  Flushing,  and  on  her  arrival  at  the 
entrance  of  the  British  Channel  on  the  4th  of  July  was  captured 

t  Although  not  decisiye  upon  the     dicta  which,  in  the  dearth  of  actual 
question  raised  of  implied  contract,      decision,  may  be  important. — R.  C. 
this  case  is  retained  as  containing 
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by  his  Majesty's  armed  brig  the  Rambler,  and  carried  into  mullot 
Plymouth  as  a  Dutch  ship,  war  having  been  previously  declared  backer. 
by  his  Majesty  against  the  Batavian  republic.  The  defendant, 
his  family  and  servants  were  set  at  liberty  at  Plymouth,  and 
their  luggage  restored  to  them ;  but  several  pipes  of  wine  which 
the  defendant  had  on  board  were  and  still  a^e  detained  by  the 
captors.  The  vessel  and  her  cargo  have  been  libelled  in  the 
Court  of  Admiralty  for  condemnation,  but  no  decision  as  to  the 
vessel  f  which  has  been  claimed  in  that  Court  by  a  British  subject 
as  his  property  hath  yet  taken  place :  so  much  however  of  the 
cargo  as  was  the  property  of  British  subjects  has  been  restored, 
and  the  remainder  of  the  cargo  has  been  condemned  as  lawful  prize. 
The  vessel,  at  the  time  when  she  was  so  captured,  had  been  65 
days  on  her  voyage  from  Demarara  towards  Flushing ;  and  by 
the  usual  course  of  navigation  she  would  have  completed  her 
voyage  to  Flushing  in  four  days  more.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiff  were  entitled  to 
recover  any  and  what  sum  ?  If  the  Court  should  be  of  opinion 
that  he  was  so  entitled,  the  verdict  for  the  plaintiff  was  to  stand, 
or  to  be  altered  to  such  sum  as  the  Court  should  think  fit.  If 
the  Court  should  think  that  the  plaintiff  was  not  entitled  to  re- 
cover any  thing,  the  verdict  was  to  be  entered  for  the  defendant. 

Richardson,  for  the  plaintiff,  contended  that  he  was  entitled 
to  recover  pro  rata  itineris,  according  to  the  principles  *estab-  [  •sis  j 
lished  in  Luke  v.  Lyde ;  J  for  here  the  defendant  accepted  his 
own  liberation  and  his  luggage  at  Plymouth,  and  did  not 
require  the  plaintiff  to  carry  him  on  to  the  end  of  his 
voyage.  *  *  The  case  of  Luke  v.  Lyde  came  on  upon  an  [  319  ]. 
implied  assumpsit,  and  is  not  contradicted  by  Cook  v.  Jennings,^ 
where  the  plaintiff  declared  on  the  charterparty,  and  was  holden 
to  be  precluded  by  his  precise  agreement  from  recovering  as  for 
a  partial  performance,  though  accepted  by  the  defendant. 

Giles,  contra,  contended : 
1st,   that    the   defendant   was  not    liable   to   pay  the  sum 

t  It  was  admitted  that  sinoe  the      claimant. 
reoovery  in  this  action   the  vessel         X  2  Burr.  882 ;  1  Bl.  Bep.  190. 
had    been   restored    to    a    British         §  4  B.  B.  468  (7  T.  B.  381). 
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HuLLOT      demanded  ;  2ndly,  that  the  plaintiff  had  not  any  title  to  demand 
Baocer.      it-     1-  T^®  contract  was  entire  to  convey  the  defendant  from 

Demarara  to  Flushing  for  a  certain  sum,  and  it  cannot  be 

severed,  according  to  Cook  v,  Jennings, 

(Lawrence,  J. :  That  may  depend  upon  the  law  of  Holland ; 
for  it  was  a  contract  made  in  a  Dutch  colony,  and  to  be  perfected 
in  Holland ;  and  therefore  whether  the  plaintiff  can  recover  pro 
rata  as  for  a  partial  performance  of  it,  must  depend  upon  the 
law  of  Holland  in  that  respect.) 

It  does  not  appear  what  the  law  of  Holland  is  in  this  respect ; 
and  therefore  it  is  sufficient  to  shew  that  by  the  law  of  this 
country,  by  which  the  plaintiff  seeks  to  recover,  he  is  not 
entitled  upon  the  facts  stated.  Bright  v.  Conner  t  agrees  with 
Cook  V.  JenningSf  that  he  cannot  recover  on  the  contract  itself 
for  a  partial  performance ;  and  Cutter  v.  Powell  J  shews  that  he  can 
[  •320  ]  neither  recover  on  *the  contract,  nor  on  a  quantum  meruit.  The 
question  then  is,  whether  this  case  comes  within  the  exception  of 
freight,  which  may  be  recovered  on  an  implied  assumpsit  pro 
rata,  if  the  goods  be  accepted  before  they  arrive  at  their  destined 
place  ?  The  only  principle  on  which  the  case  of  Luke  v.  Lyde  § 
can  be  maintained,  is  that  of  an  implied  contract  arising  out  of 
a  benefit  conferred  by  one  party  and  received  by  the  other: 
though  it  is  difficult  to  reconcile  the  decision  in  that  case  with 
that  principle  ;  for  there  the  defendant  received  no  benefit  but  a 
detriment  from  having  his  goods  carried  to  Bideford. 

(Lord  Ellenborough,  Ch.  J. :  The  case  of  Luke  v.  Lyde  seems 
to  have  proceeded  upon  an  implied  contract  arising  out  of  the 
marine  law.) 

There  was  however  a  consideration  in  that  case ;  for  the  master 
might  have  refused  to  deliver  the  goods  at  Bideford,  and 
might  have  insisted  on  performing  his  contract  and  earning  his 
whole  freight  by  forwarding  the  goods  to  Lisbon ;  and  his 
waiving  that  right,  and  giving  them  up  to  the  owner,  who  chose 
t  1  Brownl.  21.  t  3  B.  B.  185  (6  T.  B.  320).  §  2  Buxr.  8S2. 
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to  have  them  at  Bideford,  and  taking  only  freight  pro  rata,  was      Mulloy 
a  consideration  for  the  promise.  Dackko. 

(Lord  Ellbnbobough,  Gh.  J. :  Lyde  in  that  case  accepted  the 
goods  from  the  recaptors,  and  not  from  the  master ;  so  that  the 
master  had  no  lien  on  the  goods  at  the  time.) 

If  the  goods  were  not  considered  as  given  up  by  the  master  in 
that  case,  there  could  be  no  consideration  at  all  for  the  implied 
assumpsit:  but  the  case  turned  on  the  assumption  of  the 
master's  right  and  power  to  have  carried  them  on  to  the  port 
of  delivery.  And  that  consideration  furnishes  on  the  Eecc  nd 
ground  of  objection  a  material  distinction  between  that  case  and 
this.  For  here  the  plaintiffs  ship  was  brought  into  Plymouth 
as  a  prize,  and  he  himself  as  a  prisoner  of  war.  The  defendant 
was  not  liberated,  *nor  his  luggage  restored  to  him  by  the  [  •32i  ] 
plaintiff,  but  by  the  captors.  There  was  therefore  no  considera- 
tion moving  from  the  plaintiff  which  could  be  the  foundation  of 
an  implied  assumpsit.  The  cargo  has  been  actually  condemned, 
and  at  the  time  when  this  action  was  tried  proceedings  were 
pending  in  the  Admiralty  Court  for  the  condemnation  of  the 
ship,  in  which  event  the  freight  would  be  due,  if  at  all  to  the 
captors ;  though  in  these  cases  it  has  been  most  usual  to  decree 
the  restoration  of  the  luggage  of  passengers  to  them  without 
freight.  But  in  strictness  the  luggage  is  as  much  prize  as  the 
bulk  of  the  cargo.  And  at  any  rate  there  can  be  no  lien  on  the 
person  for  the  passage  money,  but  only  on  the  luggage.  All 
the  benefit  the  defendant  has  received,  which  is  his  own  and 
family's  liberation  and  their  luggage,  was  after  they  were 
brought  into  this  country  as  prisoners,  and  from  other  hands 
than  the  plaintiffs.  Passage  money  as  well  as  freight  must 
follow  the  title  to  the  ship. 

(Lawrence,  J. :  Foreign  writers  consider  passage  money  the 
same  as  freight.) 

(Lord  Ellbkbobotjgh,  Ch.  J. :  Except  for  the  purpose  of  Men 

it  seems  the  same  thing.) 

z  z  2 
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MuLLOY  Richardson  began  to  reply  upon  the  first  point  of  the  argu- 

Kackeb.  °^®^* '  ^^^  *^®  Court  suggested  that  the  difficulty  which  pressed 
most  on  the  plaintiff  was  that  he  was  at  any  rate  premature  in 
commencing  this  action,  pending  the  proceedings  in  the  Ad- 
miralty Court  to  condemn  the  ship  as  prize,  when  nan  constat  at 
the  time  that  the  ship  would  be  restored,  or  that  the  freight 
might  not  be  decreed  to  the  captors.  To  this  he  answered,  that 
the  pendency  of  the  suit  there,  which  might  involve  the  same 
question,  was  only  matter  pleadable  in  abatement.  That  by  the 
[  •322  ■>  liberation  in  fact  of  the  passengers  and  their  luggage  *all  right 
of  the  captors  was  waived,  and  the  parties  were  restored  to  their 
original  relative  situation,  from  whence  it  appeared  that  the  de- 
fendant had  in  fact  received  a  certain  partial  benefit  from  the 
plaintiff,  for  which  the  law  would  raise  an  implied  assumpsit  on 
a  quantum  meruit.  That  it  did  not  even  appear  that  the 
defendant  was  an  enemy  or  amenable  to  the  law  of  prize. 

Lord  Ellenborough,  Ch.  J. : 

If  this  were  the  case  of  a  contract  to  be  decided  only  according 
to  the  law  of  England,  without  adverting  to  any  rule  drawn 
from  the  marine  law,  it  would  be  the  case  of  a  contract  under- 
taken but  not  performed,  and  consequently  the  plaintiff  could 
not  be  entitled  to  recover  his  wages  or  hire  as  for  a  partial 
performance  of  it  pro  ratd.  But  according  to  the  case  of  Ldike  v. 
Lyde  the  marine  law  has  been  imported  as  it  were  into  this 
species  of  contract,  and  a  right  to  recover  wages  or  freight  pro 
ratd  has  been  introduced.  There  it  seems  an  implied  contract 
was  raised,  if  not  on  the  ground  of  beneficial  service  performed 
for  the  defendant,  at  least  on  the  ground  of  labour  performed  in 
his  service  by  the  plaintiff,  for  which  none  other  but  he  was 
entitled  to  recover.  But  this  is  a  very  different  case ;  for  here 
by  the  capture  other  rights  have  intervened  and  interfere  with 
those  of  the  master ;  and  pending  the  discussion  of  those  rights 
in  a  Court,  which  has  not  only  competent  but  exclusive  jurisdic- 
tion over  the  question  of  prize,  and  which  has  power  to  deal  with 
the  freight  as  it  thinks  proper,  this  action  was  brought,  which 
assumes  the  right  to  the  freight  to  be  in  the  plaintiff.  It  is 
enough  therefore  to  say  that  the  action  is  at  least  premature. 
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Pending  the  suit  in  the  Admiralty  no  ^person  had  a  right  to      Mullot 
restore  the  passenger's  luggage,  which  in  strictness  is  as  much      backer. 
subject  to  the  question  of  prize  as  the  ship  and  cargo :  and  the       [  *323  ', 
mere  restoration  of  it  de  facto  by  an  unauthorized  hand  cannot 
affect  the  right  of  the  captors  pending  the  suit.    This  dis- 
tinguishes the  case  materially  from  that  of  Luke  v.  Lyde :    But 
when  a  case  like  that  shall  occur,  in  deference  to  the  authority  of 
those  who  decided  it  we  should  most  likely  adopt  the  same  rule. 

Grose,  J. : 

It  is  clear  there  can  be  no  recovery  on  any  express  contract 
stated ;  for  there  has  been  no  performance  of  it.  Then  can  we 
imply  a  contract  to  pay  the  money  from  anything  which  is 
stated?  Now  considering  the  case  in  the  light  to  which  our 
attention  has  for  some  time  been  confined,  it  is  impossible  to 
state  a  ground  for  the  plaintiff's  recovery.  For  by  the  facts 
stated  it  appears  that  the  ship  is  now  libelled  as  prize  in  the 
Court  of  Admiralty,  and  for  aught  appears  is  in  a  course  of 
condemnation:  and  if  that  Court  decreed  that  the  earnings  of 
the  ship  belonged  to  another,  how  could  this  plaintiff  be  entitled 
to  recover  them.    The  action  therefore  was  prematurely  brought. 

Lawrence,  J. : 

This  action  was  at  any  rate  brought  too  soon  pending  the 
proceedings  in  the  Admiralty  Court,  where  it  is  admitted  that 
freight  may  be  directed  to  be  paid  to  the  captors  when  goods 
are  restored  to  the  claimants :  and  if  passage  money  stand  on 
the  same  footing,  the  plaintiff,  whose  ship  has  been  taken  as 
prize,  and  who  in  case  of  condemnation  may  lose  all  claim  to 
freight  for  goods,  cannot  now  claim  a  compensation  for  the 
defendant's  passage. 

Le  Blanc,  J. :  [  324  ] 

It  is  not  necessary  to  give  any  opinion  upon  the  case  of  Luke 
V.  Lyde ;  for  as  this  case  now  stands  the  plaintiff  cannot  at  any 
rate  recover  in  this  action.  Supposing  this  were  a  case  for  the 
freight  of  goods  only,  which  have  been  stopped  in  the  course  of 
their  voyage  and  carried  to  another  place,  then  by  assimUating 
it  to  the  case  of  Luke  v.  Lyde  the  plaintiff  contends  that  he  is 
entitled  to  recover  pro  raid  for  the  freight,  not  on  the  ground  of 
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M'Cartht  The  plaintiffs,  being  owners  of  the  ship  Thomas^  chartered  her 
Abeu  on  the  9th  of  September,  1800,  to  Messrs.  Thorntons  &  Smalley 
of  London,  merchants,  to  proceed  from  London  to  Biga,  there  to 
load  from  the  factors  of  Messrs.  Thorntons  &  Smalley  a  cargo  of 
masts,  &c.  with  which  she  was  to  retom  to  the  river  Thames, 
Chatham,  Portsmouth,  or  Plymouth,  as  might  be  ordered  at 
Riga ;  and  freight  was  to  be  paid  accordingly,  in  certain  propor- 
tions for  the  several  articles  named  (restraints  of  princes  and 
rulers  during  the  said  voyage  excepted).  Half  of  the  freight  was 
to  be  paid  on  delivery  of  the  cargo,  and  the  remainder  in  three 
months  following.  Fifty-five  running  days  were  allowed  for 
loading  at  Biga,  and  delivering  at  her  port  of  discharge,  and 
ton  days  on  demurrage,  over  and  above  the  said  laying  days,  at 
5/.  per  day.  The  Thomas  sailed  in  ballast  from  London  in 
I  •380  ]  September,  1800,  in  pursuance  *of  the  said  charter-party,  and 
arrived  at  Biga  in  the  October  following.  On  her  arrival  there, 
she  was  supplied  by  Messrs.  Gumming  &  Co.,  to  whom  it  was 
iiji;reed  that  the  captain  should  apply  for  the  purpose,  with  a 
cargo,  the  whole  of  which  had  been  delivered  to  the  captain,  and 
r  early  the  whole  thereof  had  been  actually  taken  on  board,  and 
the  ship  ordered  to  Plymouth,  when  on  the  7th  of  November, 
1800,  an  embargo  was  laid  by  the  Bussian  Government  on  all 
British  ships  then  in  the  port  of  Biga.  Under  that  embargo  the 
Thomas  was  detained  from  the  time  just  mentioned  until  May, 
1801 ;  during  which  period  the  master  and  crew  were  kept  as 
prisoners  in  Bussia.  Upon  laying  the  embargo  the  ship  was 
taken  possession  of  by  the  Bussian  Government,  her  sails  were 
taken  away,  and  the  cargo  re-landed.  The  plaintiffs,  upon 
receiving  intelligence  thereof,  on  the  11th  of  January,  1801, 
abandoned  their  interest  in  the  freight  to  the  underwriters 
thereon,  and  demanded  payment  of  a  total  loss.  And  on  the 
i^ame  dayl^  the  plaintiffs  abandoned  the  ship  to  the  underwriters 
on  ship.  Upon  the  80th  of  May,  1801,  the  Thomas  was  restored 
by  the  Bussian  Government,  and  the  master  and  crew  were 
released,  and  the  cargo,  which  had  been  before  shipped  and 
afterwards  relanded,  was  again  put  on  board,  and  the  ship  after- 


t  Ty>  a  queedoii  by  Uie  Oomi  in  wbb  fint  made,  it  wbb  answad  tkat 
the  ootme  of  Uie  aigmnent,  to  which  the  ebandoDment  wu  wmdtb  to  both 
8i»t  of  underwriters  the  abandonment      at  the  same  time. 
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wards  proceeded  therewith  for  Plymouth,  where  she  arrived  in    M'Cartht 
August  following.    The  cargo  was  delivered  to  the  agents  of  the       abel. 
freighters,  and  the  freight  earned  by  the  ship  in  the  said  voyage 
amounted  to  2,2422.  6s.  lOd.    An  indenture  of  three  parts  was 
made  on  the  26th  of  February,  1801,  between  the  plaintiffs  of 
the  first  part,  *Thompson  and  Anderson  of  the  second  part,  and       [  *390  ] 
the  several  underwriters  of  the  third  part ;  which  after  reciting 
(in  substance)  that  Thompson  and  Anderson,  and  the  said  other 
persons  parties  thereto  of  the  third. part,  had  insured  the  ship 
Thomas  upon  her  said  voyage,  at  and  from  Riga  to  her  port  of 
discharge  in  England;  that  the  ship  had  been  and  then  was 
detained  under  the  said  embargo  at  Eiga ;  and  that  the  plain- 
tiffs being  sole  owners  of  the  Thomas  had  given,  according  to  the 
law  and  usage  of  merchants,  due  notice  of  almndonment  thereof, 
and  had  called  upon  the  several  underwriters  for  the  amount  of 
their  respective  subscriptions,  which  they  had  respectively  agreed 
to  pay  on  having  the  ship  assigned  to  Thompson  and  Anderson 
upon  the  trusts  thereinafter  mentioned;   purported  to  be  an 
assignment  or  transfer  by  the  plaintiffs  of  the  ship  Thomas^  and 
all  the  interest,  property,  claim,  and  demand  of  the  plaintiffs  of, 
in,  to,  or  out  of  the  said  ship  and  her  appurtenances  to  Thomp- 
son and  Anderson,  upon  the  trusts  therein  mentioned.    The  said 
indenture  was  executed  by  the  plaintiff  McCarthy  (but  not  by  the 
other  plaintiffs),  by  Thompson  and  Anderson,  and  by  the  several 
other  persons  parties  thereto  of  the  third  part.    In  July,  1801, 
B.  Comer,  one  of  the  plaintiffs,  as  master  of  the  ship,  drew  a  bill 
at  Eiga  for  718Z.  3a.  6d.  upon  Mr.  Halliday  the  agent  of  the 
underwriters  on  the  ship,  for  the  purpose  of  paying  for  masts, 
sails,  cables,  repairs,  and  other  charges  on  the  body  of  the  ship : 
This  bill  was  duly  paid  by  Mr.  Halliday  in  London.    And  on  the 
80th  of  September,  1801,  Captain  Comer,  as  master  of  the  ship, 
received  at  Plymouth  of  the  agents  of  the  freighters  500Z.,  part 
of  the  freight,  to  enable  him  to  pay  seamen's  wages  and  the 
charges  of  delivering  the  cargo ;  and  the  last-mentioned  sum  of 
money  was  duly  applied  to  those  purposes.    The  underwriters 
*upon  the  ship  claimed  the  freight,  and  the  sum  of  1,7422.  6s.  lOd.       [  •391  ] 
the  balance  of  such  freight,  after  deducting  the  5002.  has  been 
paid  by  the  freighters  of  the  ship  to  the  agent  for  the  under- 
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M'Cabthy  writers,  under  an  indemnity  from  them  against  any  claims  which 
Abel.  might  be  made  thereto  either  by  the  plaintiffs  or  by  the  under- 
writers on  the  freight.  The  agent  for  the  underwriters  on  ship 
gave  a  receipt,  dated  the  7th  of  December,  1801,  for  the  said 
1,7422.  68.  lOd.  as  for  freight  of  the  said  cargo.  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  plaintiffs  were 
entitled  to  recover  ?  If  they  were,  the  verdict  to  stand ;  other- 
wise a  nonsuit  to  be  entered. 

This  case  was  first  argued  in  Hilary  Term  last  by  HuUock  for 
the  plaintiffs  and  Giles  for  the  defendant,  and  again  in  this  Term 
by  Park  for  the  plaintiffs  and  Erskine  for  the  defendant.  The 
Court  having  directed  the  second  argument  to  be  confined  to  the 
consideration  of  the  effect  of  an  abandonment  of  a  ship  upon  the 
right  to  the  accruing  freight,  it  is  sufficient  to  state  the  substance 
of  the  argimients  on  that  point,  which  was  recently  under  con- 
sideration in  the  case  of  Thompson  v.  RowcroftA 

For  the  plaintiffs  it  was  argued,  that  the  law  of  England, 
recognizing  ship  and  freight  as  two  distinct  objects  of  insurance, 
consequently  recognizes  them  as  distinct  subjects  of  abandon- 
ment ;  and  therefore  as  a  simple  insurance  of  ship,  without  more, 
does  not  cover  freight,  so  an  abandonment  of  the  former  must  be 
always  understood  with  an  implied  reservation  of  the  latter,  other- 
wise the  underwriter  on  ship  would  gain  that  for  which  he  had 
[  •392  ]  confessedly  paid  no  equivalent.  The  laws  of  France  *and  some 
other  countries  differ  from  our  own  in  this  respect,  considering 
freight  as  a  mere  accessary  of  and  inseparably  attached  to  the 
ship.  2  Yalin.  58;  Pothier,  c.  1,  s.  2,  par.  86;  2  Emerigon, 
221.  The  freight  there  being  reckoned  as  part  of  the  value  of 
the  ship,  the  underwriter  on  ship  is  in  truth  an  underwriter  on 
freight  also.  In  this  case,  whether  the  act  of  the  Russian 
Government  amounted  to  an  embargo  or  an  hostile  seizure,  t  it 
was  sufficient  at  the  time  to  warrant  the  plaintiffs  in  abandoning 
both  ship  and  freight  to  the  respective  underwriters :  and  if  the 
action  had  been  brought  for  a  total  loss  immediately  after  such 

t  4  East,  34.  nature  of  an  embai^,  and  not  of  a 

X  In  Beahv.  Thompson,  afite^'p,  625      capture. 
(4  East,  546),  it  was  considered  in  the 
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abandonment  there  could  have  been  no  defence  to  it.  The  cir-  M'Cabtbt 
cumstance  then  of  the  freight  having  been  since  earned  and  abel. 
received  cannot,  as  between  these  parties,  destroy  the  right  of 
action  which  then  accrued.  At  most  it  is  only  so  much  salvage 
for  the  benefit  of  the  underwriters  on  freight  which  they  are 
entitled  to  recover  from  the  freighters.  Insurance  is  always 
considered  as  a  contract  of  indemnity.!  The  underwriter  on 
ship  engages  to  indemnify  the  owner  against  the  loss  of  the  body 
of  the  ship  by  certain  perils,  he  taking  the  benefit  of  salvage  of 
the  materials  remaining,  if  any.  The  underwriter  on  freight 
engages  to  indemnify  him  from  any  loss  of  the  expected  profits 
of  the  ship  derived  from  the  carriage  of  goods,  &c.  for  the  par- 
ticular voyage,  he  also  taking  the  benefit  of  salvage  of  freight,  if 
any  be  earned  after  an  abandonment ;  though  from  the  nature  of 
the  contract  salvage  of  this  sort  seldom  accrues,  where  the  ship 
itself  or  the  voyage  is  so  far  endangered  as  to  warrant  an 
abandonment.  The  abandonment  *then  to  either  underwriter  [  *^^^  1 
can  only  be  co-extensive  with  the  interest  which  he  insured :  and 
the  insurer  of  ship,  knowing  that  he  did  not  protect  the  freight, 
must  be  taken  to  have  accepted  the  abandonment  with  an  implied 
reservation  of  the  right  of  the  owner  to  freight,  if  earned  in  the 
voyage  insured.'  He  takes  the  ship  subject  to  all  the  existing 
contracts  which  bound  the  owner  in  respect  of  it  at  the  time  of 
the  abandonment.  And  it  was  decided  in  Beale  v.  Thompsonl 
that  the  hostile  embargo  in  Russia  did  not  put  an  end  to  the 
prior  contracts  made  for  that  voyage.  Then  the  insurer  cannot 
be  in  a  better  situation  after  an  abandonment  than  the  insured 
from  whom  he  derives  title,  who  before  he  abandoned  had  con- 
tracted with  the  underwriter  on  freight  in  a  manner  to  secure 
to  him  eventually  the  benefit  of  salvage  by  the  marine  law. 

(Le  Blanc,  J. :  Is  it  then  contended  that  the  contract  of  in- 
surance runs  with  the  ship  ?) 

(Lord  Ellbnborough,  Ch.  J. :  Was  it  ever  heard  of  that  a 
contract  should  run  with  a  chattel?  Put  the  case  of  a  man 
purchasing  a  waggon  as  it  is  going  on  the  road  laden  with  goods^ 

t  Gots  T.   Withers,  2  Burr.  698,  }  Ante,  p.  625  (4  East,  546). 

and  HamilUm  y.  Mtndez,  ib,  1210. 
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M'Cartht    he  is  not  bound  to  carry  the  goods  to  theu:  journey's  end,  though 
Abel.        the  carrier,  the  vendor,  who  contracted  so  to  do,  will  be  liable  on 
his  contract.) 

The  obligation  in  this  case  arises  from  the  anomalous  nature  of 
the  contract,  and  the  permitting  of  two  distinct  subjects  of  in- 
surance in  respect  of  the  same  subject  matter,  on  which  the 
several  rights  of  abandonment  and  salvage  are  consequential. 
The  underwriter  on  ship,  if  standing  at  all  in  the  situation  of  a 
purchaser,  is  at  least  a  purchaser  with  notice ;  but  in  truth  he 
only  purchases  a  right  of  salvage  after  an  abandonment  of  the 
subject  matter  of  his  insurance ;  as  the  underwriter  on  freight  is 
1^  ^391  ]  the  purchaser  *of  a  right  of  salvage  of  the  freight  abandoned  to 
him.  The  abandonment  of  the  ship  only  confers  on  the  insurer 
of  it  a  qualified  ownership  during  the  voyage  insured,  an  owner- 
ship sub  modo  according  to  the  marine  law,  which  recognizes  the 
separate  interests  of  the  owner  in  ship  and  freight,  and  the  con- 
sequent separate  interests  of  the  underwriters  on  each,  in  case  of 
an  abandoment.  The  cases  of  Thompson  v.  ItowcroJi,\  and 
Leatham  v.  Terry,  I  went  upon  the  particular  terms  of  the  con- 
tract of  abandonment,  and  not  on  the  general  question. 

For  the  defendant  it  was  insisted,  that  an  abandonment  to 
the  underwriter  on  ship  vests  in  him  the  complete  property  of  it 
with  all  its  consequences.  The  immediate  subject  of  the  policy 
is  the  body  or  substance  of  the  ship  which  he  insures  against 
fkctual  loss  or  deterioration  by  certain  perils :  but  the  insurance 
being  upon  a  certain  voyage,  and  the  indemnity  having  been 
extended  to  another  sort  of  loss,  namely  of  the  voyage  insured, 
in  which  case,  though  the  substance  of  the  ship  be  safe,  the 
owner  has  a  right  to  abandon,  it  must  be  followed  up  with  all  its 
consequences,  one  of  which  is  the  benefit  of  salvage,  by  which  all 
the  interest  in  and  title  to  the  ship  is  from  the  moment  of 
the  abandonment  accepted  transferred  to  the  underwriter,  be 
paying  to  the  owner  the  full  value  at  which  the  property  was 
insured.  The  underwriter  on  ship  is  not  bound  to  take  cog- 
nizance of  any  contract  for  freight  or  for  insurance  of  it,  to  which 

t  4  East,  34.  t  3  Bos.  &  P.  479. 
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he  is  no  party.    For  it  would  be  absurd  to  say  that  after  he  had    M*Carthy 
purchased  the  whole  property  assigned  to  him  for  its  full  value       abel. 
he  could  not  do  what  he  pleased  with  his  own.    If  the  owner 
stood  his  own  insurer  of  the  freight  there  could  *be  no  doubt  but      [  *5^5  1 
that  a  general  abandonment  of  the  ship,  without  specially  reserv- 
ing the  freight,  would  convey  all  his  interest  to  the  underwriter ; 
and  the  latter  would  not  be  bound  to  accept  a  qualified  abandon- 
ment.   But  even  if  such  underwriter  had  notice  of  the  existing 
contracts  of  affreightment  and  insurance,  it  could  not  alter  his 
situation ;  for  the  right  to  accruing  freight  being  in  respect  of 
the  property  in  the  ship  and  the  carriage  of  the  goods  to  their 
ultimate  place  of  destination,  it  must  follow  such  property  prior 
to  and  till  the  arrival  of  the  goods.    It  is  with  good  reason  there- 
fore that  the  laws  of  France  and  other  countries  consider  freight 
as  so  inseparable  in  its  very  nature  from  the  property  in  the 
ship,  that  they  do  not  admit  them  to  be  separately  insured,  and 
this  case  shews  the  inconsistency  of  the  contrary  practice.    But 
still  no  collateral  contract  of  the  owner  with  the  insurer  on 
freight  can  abridge  the  right  of  property  transferred  to  the 
underwriter  on  ship  by  the  abandonment  of  it  to  him :  and  the 
owner,  who  has  by  his  own  act  in  making  such  abandonment 
divested  himself  of  the  title  to  freight,  and  put  it  out  of  the 
power  of  the  insurer  on  freight  to  avail  himself  of  the  benefit  of 
salvage  reserved  to  him  in  the  event  by  his  contract,  can  have 
no  right  to  recover  upon  the  freight  policy  under  pretence  of  an 
abandonment,  without  benefit  of  salvage.    From  the  moment  of 
the  abandonment  accepted  by  the  underwriter  on  ship  all  the 
expenses  of  repair  and  risk  of  the  ship  are  transferred  to  him^ 
and  therefore  he  must  in  justice  be  entitled  to  derive  all  the 
benefit  of  it ;  for  the  benefit  of  salvage  would  be  merely  nominal 
if,  notwithstanding  an  abandonment  to  him  and  his  paying  the 
full  value  of  the  ship  as  for  a  total  loss,  he  were  still  obliged  to 
pursue  the  voyage  insured  at  his  own  risk  and  expense  for  the 
benefit  of  the  *insured.    The  benefit  of  salvage  means  every      [  *3'jg  ] 
thing  which  remains  of  the  ship  at  the  time  of  the  abandonment, 
without  further  claim  of  the  insured.    It  is  sufl&ciently  hard  upon 
the  underwriter  on  ship  to  be  compelled  to  pay  the  whole  value 
of  the  insurance  upon  the  supposition  of  a  total  loss  of  the 
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m*Cabthy  voyage,  when  it  turns  out  that  the  voyage  was  not  lost ;  but  it  is 
Abel.  quite  inconsistent  with  the  abandonment,  which  is  the  voluntary 
choice  of  the  assured  to  deny  the  eventual  usufruct  of  the 
property  so  abandoned.  If  after  abandonment,  as  for  the  loss  of 
the  voyage,  the  assured  may  still  retain  the  vessel  for  the  per- 
formance of  all  the  contracts  which  he  had  previously  entered 
into  in  respect  of  the  ship,  this  reservation  might  extend  to 
several  voyages ;  and  even  the  same  voyage  may  be  protracted 
for  two  or  three  years  from  length  of  way  or  casualties,  as  some* 
times  happens  with  East  India  ships,  during  which  time  the  re- 
pairs of  the  ship  might  equal  her  first  cost :  and  thus  the  assured, 
after  receiving  the  full  value  of  the  ship,  and  deriving  interest 
from  the  money,  and  getting  rid  of  all  further  expense,  would 
still  be  receiving  the  earnings  of  the  ship,  in  lieu  of  the  under- 
writer who  had  paid  the  value  of  it  and  borne  all  the  expenses. 

In  reply  it  was  observed,  that  some  of  the  charges  of  pro- 
secuting the  voyage,  such  as  sailors'  wages  and  provisions,  would 
be  borne  by  the  underwriters  on  freight,  and  not  by  those  on  the 
ship,  according  to  Robertson  v.  Eicer^^  and  other  cases  there  cited. 
And  as  to  other  charges  it  was  for  the  underwriters  on  ship  to 
consider  whether  it  were  worth  their  while  under  all  the  circum- 
1  '*397  ]      stances  *to  prosecute  the  voyage  insured  after  an  abandonment. 

Cur.  adv.  rtdt. 

Lord  Ellenborough,  Gh.  J.  now  delivered  judgment : 

The  novelty  of  the  question  in  this  case,  the  value  of  the 
property,  and  the  extent  to  which  some  of  the  principles  laid 
down  in  the  argument  seemed  to  lead,  made  the  Court  desirous 
of  every  information  on  the  difiEerent  points  which  might  arise 
between  the  several  parties  interested  before  we  came  to  our 
decision  ;  and  therefore  we  wished  for  the  second  argument  on 
the  effect  of  an  abandonment  of  the  ship  on  the  accruing  freight. 
If  the  question  which  arises  upon  this*  case  be  stripped  of  all 
extraneous  circumstances  and  considerations,  it  appears  to  us  to 
resolve  itself  into  this  single  point;  viz.  Whether  the  freight 
have  been  in  this  case  lost,  or  not  ?    If  the  fact  be  merely  looked 

t  1  E.  E.  164  (1  T.  R.  127). 
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at,  freight  in  the  events  which  have  happened  has  not  been  lost,  M'Cabthy 
but  has  been  fully  and  entirely  earned  and  received  by  or  on  the  abel. 
behalf  of  the  plaintiffs  the  assured :  And  if  so,  no  loss  can  be 
properly  demandable  against  the  underwriters  on  freight,  whi 
merely  insure  against  the  loss  of  that  particular  subject  by  tl  e 
assured.  But  if  it  have  or  can  be  considered  as  having  been  in 
any  other  manner  or  sense  lost  to  the  owners  of  the  ship,  it  has 
become  so  lost  to  them,  not  by  means  of  the  perils  insured 
against,  but  by  means  of  an  abandonment  of  the  ship,  which 
abandonment  was  the  act  of  the  assured  themselves,  with  which 
therefore,  and  the  consequences  thereof,  the  underwriters  on 
freight  have  no  concern.  It  appears  to  us  therefore  that  qua- 
cunque  vid  data,  that  is,  whether  there  has  been  no  loss  at  all  of 
freight,  or  being  such,  it  has  been  a  loss  only  *occasioned  by  the  [  *398  j 
act  of  the  plaintiffs  themselves,  that  they  are  not  entitled  to  re- 
cover ;  and  that  therefore  a  nonsuit  must  in  that  case  be  entered. 

Jvdgment  of  nonsuit. 


BARING  AND  Others  v.   CHEISTIK  i8i4. 

(5  East,  398—406 ;  S.  C.  1  Smith,  462  -478.)  Jvnf  \0. 

The  2dth  article  of  the  treaty  of  February,  1778,  between  France  and  r  393  p 
America,  which  requires  the  vessels  of  the  two  allies,  in  case  either  is  at 
war,  to  be  furnished  with  a  passport  expressing  {inter  alia)  the  place  of 
habitation  of  the  commander  of  the  vessel,  is  not  complied  with  by  a 
passport  granting  leave  ''to  G.  D.  commander  of  the  ship  called  the 
M.  V.  of  the  town  of  P.,  of  the  burthen  of,"  &c. ;  such  description  of 
place  being  applicable  only  to  the  ship  as  the  last  antecedent,  which  is 
further  described  by  her  burthen  in  a  continuing  sentence ;  and  there- 
fore the  plaintiff  was  holden  not  entitled  to  recover  upon  a  policy  of 
insurance  on  such  ship  warranted  American,  which  had  been  captured 
by  the  French  and  condemned  as  prize. 

This  was  an  action  of  insurance  on  goods  on  board  the  shij) 
JMount  Vernon,  warranted  an  American  ship,  upon  a  voyage  at 
And  from  Philadelphia  to  London,  with  liberty  to  touch  at  one 
port  in  the  Channel.  It  was  averred  in  the  declaration,  that 
Messrs.  Willings  and  Francis,  for  whom  the  plaintiffs  were 
argents,  were  the  persons  interested  in  the  goods  insured,  and 
that  the  ship  and  cargo  were  in  the  course  of  the  voyage  insured 
taken  as  prize  by  persons  unknown.    At  the  trial  at  Guildhall  a 
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Babino  special  verdict  was  found,  stating  in  substance,  that  the  defen- 
Chbxstie.  ^^^t  subscribed  the  policy  in  question,  and  that  the  parties 
named  were  interested  in  the  goods  insured.  That  on  the  2d  of 
June,  1796,  the  said  ship  sailed  with  her  cargo  from  Philadelphia 
in  the  United  States  of  America  for  Cowes  in  the  Isle  of  Wight, 
and  for  such  other  port  or  place  after  her  arrival  at  Cowes  as  the 
plaintiffs  should  direct.  That  the  ship  previous  to  her  sailing 
from  Philadelphia  cleared  out  from  thence  for  Hamburgh,  and 
at  the  time  of  her  sailing  until  and  at  the  time  of  her  capture 
had  on  board  the  following  documents,  1,  a  certificate  of  clearance, 
with  a  manifest  of  her  cargo  annexed  thereto,  viz.  "  Port  of 
Philadelphia.  These  are  to  certify  all  whom  it  doth  concern, 
that  George  G.  Dominick  master  or  commander  of  the  ship  called 
the  Mount  Vernon^  burthen  424|^  tons,  moimted  with       guns, 

[  *^99  ]  *navigated  with  men.  United  States  built,  and  bound  for 
Hamburgh,  hath  here  taken  on  board  cargo,  as  per  manifest 
annexed,  and  hath  here  entered  and  cleared  his  said  vessel 
according  to  law.  And  these  are  further  to  certify,  that  it 
appears  by  the  original  register  now  produced  to  us  that  the 
above-mentioned  ship  was  registered  at  Philadelphia  the  2d  of 
May  1796.  Given  under  our  hands  and  seals  of  office  at  the 
Custom-house,  this  30th  of  May,  John  Graff,  Deputy  Collector, 
W.  Tilton  D.  &c."  That  the  said  manifest  of  the  cargo  was 
entitled,  "Manifest  of  the  cargo  of  the  ship  Mount  Vernon ^ 
George  G.  Dominick  master,  bound  for  Cow^es  and  Hamburgh  in 
Europe."  2.  The  following  sea-letter,  or  passport,  viz.  (The 
special  verdict  here  set  forth  a  fac  simile  of  the  document  in  the 
form  of  a  triplicate  pass,  having  three  columns,  the  first  in  the 
French,  the  second  in  the  English,  and  the  third  in  the  Dutch 
language.  What  follows  is  a  translation  of  the  French,  which 
was  the  only  part  relied  on  in  the  argument  as  most  favourable 
to  the  construction  contended  for  on  the  part  of  the  plaintiffs.) 

(French  Pass.) 

{Translated  from  the  French,) 

**  George  Washington,  President  of  the  United  States  of  America. 

''  To  all  who  shall  see  these  presents.    Be  it  known,  that  leave 
and  permission  has  been  granted  to  George  G.  Dominick,  master 
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or  commander  of  the  ship  called  the  Mount  Vei-non,  of  the  Babiko 
town  of  Philadelphia, t  of  the  burthen  of  *424|-f  tons,  or  there-  christir. 
abouts,  being  at  present  in  the  port  of  Philadelphia  and  bound  [  *400  ] 
for  Hamburgh,  loaded  with  sundries,  per  manifest :  that  after 
this  ship  has  been  visited  and  before  his  departure  he  shall  make 
oath  before  the  officers  authorized  for  this  purpose,  that  the  said 
ship  belongs  to  one  or  more  citizen  or  citizens  of  the  United 
States  of  America,  the  act  whereof  shall  be  placed  at  the  foot  of 
these  presents.  And  in  like  manner  that  he  will  keep  and  cause 
to  be  kept  by  his  crew  the  maritime  ordinances  and  regulations, 
and  enter  a  list  signed  and  confirmed  by  witnesses,  containing 
the  names  and  surnames,  the  place  of  birth,  and  residence,  of  the 
persons  composing  the  crew  of  his  ship,  and  of  all  those  who  shall 
embark  therein,  whom  he  shall  not  receive  on  board  without  the 
knowledge  and  permission  of  the  officers  thereto  authorising. 
And  in  every  port  or  harbour  where  he  shall  enter  with  his  ship 
he  shall  show  the  present  permission  to  the  officers  authorised 
thereto,  and  shall  make  a  faithful  report  to  them  of  what  has 
passed  during  his  voyage,  and  he  shall  carry  the  colours,  arms, 
and  ensigns  of  the  United  States  during  his  said  voyage.  In 
testimony  whereof  we  have  signed  these  presents,  and  have  caused 
the  seal  of  the  United  States  to  be  thereto  affixed,  and  to  be 
countersigned  by  A.  E.  deputy  collector  at  Philadelphia,  the  30th 
of  May  1796." 

The  special  verdict  then  set  forth  certain  facts  relative  to  the 
ownership  of  the  Mount  Vernon,  and  her  register  and  certificate 
of  registry,  and  other  documents,  the  regularity  of  which  as 
applied  to  the  voyage  insured  were  questioned  in  the  argument. 
But  it  is  unneccessary  to  state  these  and  other  facts,  upon  which 
no  opinion  was  given  by  the  Court.  It  is  sufficient,  in  order  to 
raise  the  *only  point  upon  which  the  judgment  ultimately  turned,  [  '^oi  ] 
to  state  the  finding  of  the  jury,  that  the  documents  stated  were 
the  clearance,  register,  certificate  of  registry,  manifest,  and  pass- 

t  In  the    American    and    Datch  Mount   Vernon,  of   the    burthen   of 

columns    it   was    thus    expressed:  4242|  tons  or  thereabouts,  lying  at 

**  leave  and  permission  are  hereby  present  in  the  port  of  Philadelphia, 

given  to  Q«orge  Dominick,   master  bound  for  Hamburgh." 
or  commander  of  the  ship  called  the 

B.B, — ^VOL.  vn.  3  A 
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Babixo  condemnation  were  properly  received ;  and  whether  such  sentence, 
Christie.  ^  properly  received,  be  conclusive  against  the  ship  being  American ; 
it  would  be  proper  to  state  the  record  more  at  length  than  can  be 
now  required ;  as  we  think  the  objection  which  has  been  made 
to  the  form  of  the  passport  is  an  answer  to  the  claim  of  the  plain- 
tiflFs  in  error.  It  will  therefore  be  sufficient  very  shortly  to  state 
so  much  of  the  special  verdict  as  applies  to  that  point  only. 
This  action  is  on  a  policy  of  insurance,  dated  the  18th  of  June, 

[  ♦404 1      1796,  on  goods  on  board  a  ship  called  the  Mount  *  Vernon  an 
American  ship,  at  and  from  Philadelphia  to  London,  with  liberty 
to  touch  at  one  port  in  the  Channel.    And  the  special  verdict, 
after  finding  the  making  the  policy,  the  subscription  of  the 
plaintiffs  in  error,  the  interest  as  averred,  the  sailing  of  the  ship, 
and  other  matters  not  material  to  the  ground  of  our  decision, 
finds  that  by  the  25th  article  of  the  treaty  between  France  and 
America,  which  treaty  was  dated  the  6th  of  February,  1778,  it 
was  provided,  ''that  in  case  either  of  the  ^parties  should  be 
engaged  in  war,  the  ships  and  vessels  belonging  to  the  people  of 
the  other  ally  must  be  furnished  with  sea-letters  or  passports 
expressing  the  name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  commander  of  the 
said  ship,  that  it  may  appear  thereby  that  the  ship  really  and 
truly  belongs  to  the  subjects  of  one  of  the  parties ;  which  pass 
shall  be  made  out  and  granted  according  to  the  form  annexed  to 
the  treaty."    And  the  special  verdict  further  finds  the  form  of 
the  passport,  which  the  ship  had  on  board  at  the  time  of  ihf 
capture,  which  was  in  the  French,  English,  and  Dutch  languagf 
in  which  there  is  no  mention  made  of  the  place  of  habitation 
the  master,  unless  it  be  in  that  part  of  the  pass,  which  wiy 
French,  and  ran  in  this  form :   "To  all  who  shall  see  ' 
presents,  be  it  known,  that  leave  and  permission  has  been  gr^ 
to  George  G.  Dominick,  master  or  commander  of  the  ship  called 
the  Mount  VeimoUf  of  the  town  of  Philadelphia,  of  the  burthen 
of  424|  I  tons  or  thereabouts,   being  at  present  in  the  port  of 
Philadelphia,  and  bound  for  Hamburgh,  loaded  with  sundries,"  &c. 
&c.  not  necessary  to  state.     Now  as  the  description  of  the  ship 
in  the  said  policy  clearly  contains  a  warranty  that  she  was  an 

.^05  ]      American  ship,  which  induces  a  necessity  of  her  being  *docn- 
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mented,  as  American  ships  are  required  to  be  by  the  treaties  Bakixo 
subsisting  between  that  State  and  France ;  and  as  the  special  Christie. 
verdict  has  not  found  what  the  form  of  the  passport  was  which 
was  annexed  to  the  treaty,  we  were  desirous,  if  it  could  have  been 
ascertained,  to  have  had  it  made  a  part  of  the  special  verdict ; 
as  by  that  we  might  have  been  enabled  to  have  decided  more 
satisfactorily  to  the  persons  interested  in  this  insurance  as  to  the 
form  of  the  passport  than  we  can  as  the  case  now  stands :  and  if 
we  had  thought  it  sufficient,  then  upon  the  other  points  which 
have  been  made  in  argument.  But  as  this  matter  has  not  been 
added,  we  need  only  say,  whether  the  passport  found  on  board 
the  ship  be  or  be  not  conformable  to  the  requisites  prescribed  by 
the  25th  article  of  the  treaty;  that  is,  whether  the  town  of 
Philadelphia  can  by  any  fair  construction  be  referred  to  Dominick, 
the  master  of  the  ship,  or  whether  it  do  not  according  to  the  rules 
of  sound  construction  relate,  not  to  him,  but  to  the  ship :  and,  if 
it  do,  the  consequence  is  that  the  ship  had  not  such  a  passport 
as  is  required  by  this  article  of  the  treaty.  And  giving  every 
weight  to  the  arguments  used  in  support  of  the  passport,  we  do 
not  think  that  we  can,  without  doing  great  violence  to  the  plain 
and  obvious  import  of  its  language,  so  construe  it,  and  say  that 
the  passport  is  that  which  the  treaty  requires.  The  rule  of  law 
as  well  as  of  grammar  is  that  *'  ad  proximum  antecedentem  fiat 
relatio,  nisi  impediatur  sententia ;''  for  which,  if  authorities  were 
wanting,  Jenkins  Centuries,  180,  Dyer,  46,  b,  and  5  Co.  Eep.  68, 
lAn-d  Cheyney's  case,  may  be  referred  to.  In  this  passport  "the 
ship  called  the  Mount  Vernon''  is  unquestionably  the  last  ante- 
cedent ;  and  though  it  has  been  said  that  the  port,  and  not  the 
town,  of  Philadelphia  is  the  proper  description  of  a  ship,  yet  as  a 
port  may  be  within  *a  town,  there  is  no  inconsistency  in  describ-  [  *^^  1 
ing  a  ship  as  of  the  town  within  which  the  port  lies ;  there  is 
nothing  in  the  matter  which  necessarily  prevents  its  reference  to 
the  ship,  and  applies  it  to  the  master.  But  the  proper  reference 
does  not  in  this  case  depend  merely  on  this  rule ;  for  the  words 
"  of  the  burthen  of  424  tons,''  which  is  a  continuance  of  the  same 
sentence,  and  is  a  further  description  of  the  same  thing,  can  refer 
only  to  the  ship :  And  of  this  opinion  Lord  Alvanley  appears 
clearly  to  have  been  in  the  case  of  Baring  v.  Claggett,  (3  Bos.  & 
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Babino  condemnation  were  properly  received ;  and  whether  such  sentence, 
Christie.  ^^  properly  received,  be  conclusive  against  the  ship  being  American ; 
it  would  be  proper  to  state  the  record  more  at  length  than  can  be 
now  required ;  as  we  think  the  objection  which  has  been  made 
to  the  form  of  the  passport  is  an  answer  to  the  claim  of  the  plain- 
tiflFs  in  error.  It  will  therefore  be  suflScient  very  shortly  to  state 
so  much  of  the  special  verdict  as  applies  to  that  point  only. 
This  action  is  on  a  policy  of  insurance,  dated  the  18th  of  June, 

[  ♦404  ]  1796,  on  goods  on  board  a  ship  called  the  Mount  *  Vernon  an 
American  ship,  at  and  from  Philadelphia  to  London,  with  liberty 
to  touch  at  one  port  in  the  Channel.  And  the  special  verdict, 
after  finding  the  making  the  policy,  the  subscription  of  the 
plaintiffs  in  error,  the  interest  as  averred,  the  sailing  of  the  ship, 
and  other  matters  not  material  to  the  ground  of  our  decision, 
finds  that  by  the  25th  article  of  the  treaty  between  France  and 
America,  which  treaty  was  dated  the  6th  of  February,  1778,  it 
was  provided,  ''that  in  case  either  of  the  'parties  should  be 
engaged  in  war,  the  ships  and  vessels  belonging  to  the  people  of 
the  other  ally  must  be  furnished  with  sea-letters  or  passports 
expressing  the  name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  commander  of  the 
said  ship,  that  it  may  appear  thereby  that  the  ship  really  and 
truly  belongs  to  the  subjects  of  one  of  the  parties ;  which  pass 
shall  be  made  out  and  granted  according  to  the  form  annexed  to 
the  treaty."  And  the  special  verdict  further  finds  the  form  of 
the  passport,  which  the  ship  had  on  board  at  the  time  of  th^ 
capture,  which  was  in  the  French,  English,  and  Dutch  languag^r 
in  which  there  is  no  mention  made  of  the  place  of  habitation 
the  master,  unless  it  be  in  that  part  of  the  pass,  which  vfw 
French,  and  ran  in  this  form :  "To  all  who  shall  see  ' 
presents,  be  it  known,  that  leave  and  permission  has  been  giu. 
to  George  G.  Dominick,  master  or  commander  of  the  ship  called 
the  Mount  Vernon,  of  the  town  of  Philadelphia,  of  the  burthen 
of  424  J^  tons  or  thereabouts,  being  at  present  in  the  port  of 
Philadelphia,  and  bound  for  Hamburgh,  loaded  with  sundries,  "Ac. 
&c.  not  necessary  to  state.  Now  as  the  description  of  the  ship 
in  the  said  policy  clearly  contains  a  warranty  that  she  was  an 
405  ]      American  ship,  which  induces  a  necessity  of  her  being  *docu- 
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mented,  as  American  ships  are  required  to  be  by  the  treaties  Baeiso 
subsisting  between  that  State  and  France ;  and  as  the  special  Christie. 
verdict  has  not  found  what  the  form  of  the  passport  was  which 
was  annexed  to  the  treaty,  we  were  desirous,  if  it  could  have  been 
ascertained,  to  have  had  it  made  a  part  of  the  special  verdict ; 
as  by  that  we  might  have  been  enabled  to  have  decided  more 
satisfactorily  to  the  persons  interested  in  this  insurance  as  to  the 
form  of  the  passport  than  we  can  as  the  case  now  stands :  and  if 
we  had  thought  it  suflBcient,  then  upon  the  other  points  which 
have  been  made  in  argument.  But  as  this  matter  has  not  been 
added,  we  need  only  say,  whether  the  passport  found  on  board 
the  ship  be  or  be  not  conformable  to  the  requisites  prescribed  by 
the  25th  article  of  the  treaty;  that  is,  whether  the  town  of 
Philadelphia  can  by  any  fair  construction  be  referred  to  Dominick, 
the  master  of  the  ship,  or  whether  it  do  not  according  to  the  rules 
of  sound  construction  relate,  not  to  him,  but  to  the  ship :  and,  if 
it  do,  the  consequence  is  that  the  ship  had  not  such  a  passport 
as  is  required  by  this  article  of  the  treaty.  And  giving  every 
weight  to  the  arguments  used  in  support  of  the  passport,  we  do 
not  think  that  we  can,  without  doing  great  violence  to  the  plain 
and  obvious  import  of  its  language,  so  construe  it,  and  say  that 
the  passport  is  that  which  the  treaty  requires.  The  rule  of  law 
as  well  as  of  grammar  is  that  *'  ad  proximum  antecedentem  fiat 
relatio,  nisi  impediatur  senientia"  for  which,  if  authorities  were 
wanting,  Jenkins  Centuries,  180,  Dyer,  46,  b,  and  5  Co.  Eep.  68, 
Lai'd  Cheyney's  case,  may  be  referred  to.  In  this  passport  "the 
ship  called  the  Mount  Vernon'*  is  unquestionably  the  last  ante- 
cedent ;  and  though  it  has  been  said  that  the  port,  and  not  the 
town,  of  Philadelphia  is  the  proper  description  of  a  ship,  yet  as  a 
port  may  be  within  *a  town,  there  is  no  inconsistency  in  describ-  [  *^^  1 
ing  a  ship  as  of  the  town  within  which  the  port  lies ;  there  is 
nothing  in  the  matter  which  necessarily  prevents  its  reference  to 
the  ship,  and  applies  it  to  the  master.  But  the  proper  reference 
does  not  in  this  case  depend  merely  on  this  rule  ;  for  the  words 
'*  of  the  burthen  of  424  tons,''  which  is  a  continuance  of  the  same 
sentence,  and  is  a  further  description  of  the  same  thing,  can  refer 
only  to  the  ship :  And  of  this  opinion  Lord  Alvanley  appears 
clearly  to  have  been  in  the  case  of  Baring  v.  Claggett,  (8  Bos.  & 
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Baring  condemnation  were  properly  received ;  and  whether  such  sentence, 
Christie,  i^  properly  received,  be  conclusive  against  the  ship  being  American ; 
it  would  be  proper  to  state  the  record  more  at  length  than  can  be 
now  required ;  as  we  think  the  objection  which  has  been  made 
to  the  form  of  the  passport  is  an  answer  to  the  claim  of  the  plain- 
tiffs in  error.  It  will  therefore  be  sufficient  very  shortly  to  state 
so  much  of  the  special  verdict  as  applies  to  that  point  only. 
This  action  is  on  a  policy  of  insurance,  dated  the  18th  of  June, 

( •404 1  1796,  on  goods  on  board  a  ship  called  the  Mount  *  Vernon  an 
American  ship,  at  and  from  Philadelphia  to  London,  with  liberty 
to  touch  at  one  port  in  the  Channel.  And  the  special  verdict, 
after  finding  the  making  the  policy,  the  subscription  of  the 
plaintiffs  in  error,  the  interest  as  averred,  the  sailing  of  the  ship, 
and  other  matters  not  material  to  the  ground  of  our  decision, 
finds  that  by  the  25th  article  of  the  treaty  between  France  and 
America,  which  treaty  was  dated  the  6th  of  February,  1778,  it 
was  provided,  ''that  in  case  either  of  the  'parties  should  be 
engaged  in  war,  the  ships  and  vessels  belonging  to  the  people  of 
the  other  ally  must  be  furnished  with  sea-letters  or  passports 
expressing  the  name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  commander  of  the 
said  ship,  that  it  may  appear  thereby  that  the  ship  really  and 
truly  belongs  to  the  subjects  of  one  of  the  parties ;  which  pass 
shall  be  made  out  and  granted  according  to  the  form  annexed  to 
the  treaty."  And  the  special  verdict  further  finds  the  form  of 
the  passport,  which  the  ship  had  on  board  at  the  time  of  the 
capture,  which  was  in  the  French,  English,  and  Dutch  languages, 
in  which  there  is  no  mention  made  of  the  place  of  habitation  of 
the  master,  unless  it  be  in  that  part  of  the  pass,  which  was  in 
French,  and  ran  in  this  form:  ''To  all  who  shall  see  these 
presents,  be  it  known,  that  leave  and  permission  has  been  granted 
to  George  6.  Dominick,  master  or  commander  of  the  ship  called 
the  Mount  Veimon,  of  the  town  of  Philadelphia,  of  the  burthen 
of  424 if  tons  or  thereabouts,  being  at  present  in  the  port  of 
Philadelphia,  and  bound  for  Hamburgh,  loaded  with  sundries,"  &c. 
&c.  not  necessary  to  state.  Now  as  the  description  of  the  ship 
in  the  said  policy  clearly  contains  a  warranty  that  she  was  an 
405  ]      American  ship,  which  induces  a  necessity  of  her  being  *docu- 
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mented,  as  American  ships  are  required  to  be  by  the  treaties  babixo 
subsisting  between  that  State  and  France ;  and  as  the  special  Christie. 
verdict  has  not  found  what  the  form  of  the  passport  was  which 
was  annexed  to  the  treaty,  we  were  desirous,  if  it  could  have  been 
ascertained,  to  have  had  it  made  a  part  of  the  special  verdict ; 
as  by  that  we  might  have  been  enabled  to  have  decided  more 
satisfactorily  to  the  persons  interested  in  this  insurance  as  to  the 
form  of  the  passport  than  we  can  as  the  case  now  stands :  and  if 
we  had  thought  it  sufficient,  then  upon  the  other  points  which 
have  been  made  in  argument.  But  as  this  matter  has  not  been 
added,  we  need  only  say,  whether  the  passport  found  on  board 
the  ship  be  or  be  not  conformable  to  the  requisites  prescribed  by 
the  25th  article  of  the  treaty;  that  is,  whether  the  town  of 
Philadelphia  can  by  any  fair  construction  be  referred  to  Dominick, 
the  master  of  the  ship,  or  whether  it  do  not  according  to  the  rules 
of  sound  construction  relate,  not  to  him,  but  to  the  ship :  and,  if 
it  do,  the  consequence  is  that  the  ship  had  not  such  a  passport 
as  is  required  by  this  article  of  the  treaty.  And  giving  every 
weight  to  the  arguments  used  in  support  of  the  passport,  we  do 
not  think  that  we  can,  without  doing  great  violence  to  the  plain 
and  obvious  import  of  its  language,  so  construe  it,  and  say  that 
the  passport  is  that  which  the  treaty  requires.  The  rule  of  law 
as  well  as  of  grammar  is  that  **  ad  proximum  antecedentem  Jiat 
relatiOf  nisi  impediatur  sententia ;''  for  which,  if  authorities  were 
wanting,  Jenkins  Centuries,  180,  Dyer,  46,  b,  and  5  Co.  Rep.  68, 
Lord  Cheyney*8  case,  may  be  referred  to.  In  this  passport  **the 
ship  called  the  Mount  Vernon*'  is  unquestionably  the  last  ante- 
cedent ;  and  though  it  has  been  said  that  the  port,  and  not  the 
town,  of  Philadelphia  is  the  proper  description  of  a  ship,  yet  as  a 
port  may  be  within  *a  town,  there  is  no  inconsistency  in  describ-  L  *^^  1 
ing  a  ship  as  of  the  town  within  which  the  port  lies ;  there  is 
nothing  in  the  matter  which  necessarily  prevents  its  reference  to 
the  ship,  and  applies  it  to  the  master.  But  the  proper  reference 
does  not  in  this  case  depend  merely  on  this  rule  ;  for  the  words 
'*  of  the  burthen  of  424  tons,"  which  is  a  continuance  of  the  same 

■ 

sentence,  and  is  a  further  description  of  the  same  thing,  can  refer 
only  to  the  ship :  And  of  this  opinion  Lord  Alvanlet  appears 
clearly  to  have  been  in  the  case  of  Baling  v.  Claggett,  (3  Bos.  & 
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Bakino  port  relating  to  and  on  board  of  the  said  ship  for  the  voyage  on 
Ohristib.  which  she  sailed  from  Philadelphia  on  the  2d  of  June,  1796. 
That  before  the  making  of  the  policy  the  plaintiffs  had  determined 
that  the  ship  after  touching  at  Cowes  should  proceed  from  thence 
to  London,  and  there  finish  her  voyage,  which  was  not  known  to 
the  master  at  the  time  she  sailed  from  Philadelphia ;  who  then 
intended  after  touching  at  Cowes  to  proceed  to  Hamburgh  and 
there  finish  the  voyage.  That  the  ship  was  built  within  the 
United  States  of  America  in  the  beginning  of  the  year  1796 ;  and 
when  she  sailed  from  Philadelphia,  until,  and  at  the  time  of  the 
capture  after  mentioned,  was  the  sole  property  of  one  Duncanson, 
who  was  bom  a  British  subject,  but  was  domiciled,  and  resided 
and  carried  on  trade  in  the  United  States  of  America  from  August 
1794  till  after  the  11th  of  August,  1796 ;  but  was  not  entitled  by 
the  laws  of  the  United  States  to  be  naturalized  and  become  a 
citizen  of  the  United  States  at  the  time  the  insurance  in  question 
was  effected,  nor  when  the  ship  sailed  on  the  voyage  insured,  or 
was  captured,  nor  until  the  11th  of  October,  1796,  on  which  last 
mentioned  day  he  was  naturalized  and  became  a  citizen  of  the 
United  States.  That  on  the  9th  of  June,  1796,  the  ship,  while 
proceeding  on  her  voyage  from  Philadelphia  to  Cowes,  was  with 
her  cargo  captured  as  prize  by  a  French  cruizer,  and  was  after- 
wards taken  into  the  port  of  St.  John  in  the  Spanish  island  of 
Porto  Eico  ;  and  while  she  remained  there  she  and  her  cargo  were 
proceeded  against  by  the  captors  in  the  French  provisional  tri- 
[  ^402  ]  bunal  of  prizes  in  St.  Domingo.  The  special  verdict  ♦then  set 
out  the  sentence  of  condemnation  of  that  court  (upon  which  also 
much  argument  turned) ;  and  then  set  forth  the  12th,  28d,  25th 
and  27th  articles  of  the  treaty  of  1778  between  America  and 
France ;  by  the  25th  article  of  which  '^  it  is  agreed  t  that  in  case 
either  of  the  parties  thereto  should  be  engaged  in  war,  the  ships 
and  vessels  belonging  to  the  subjects  or  people  of  the  other 
ally  must  be  furnished  with  sea-letters  or  passports,  expressing 
the  name,  property,  and  bulk  of  the  ship,  as  also  the  name  and 

t  This  IB  taken  from  the  American  there  were  yariations,  which  fur- 
copy,  which,  80  far  as  respects  the  nished  ground  of  argument  on  other 
pointin  judgment,  corresponded  with  parts  of  the  case  not  material  to  be 
the  French  copy.    In  other  respects  stated. 
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place  of  habitation  of  the  master  or  commander  of  the  said  ship,  Babikg 
that  it  may  appear  thereby  that  the  ship  really  and  truly  belongs  chbistie 
to  the  subjects  of  one  of  the  parties ;  which  passport  shall  be 
made  out  and  granted  according  to  the  form  annexed  to  this 
treaty,"  &c.  The  special  verdict  concluded  by  setting  forth  two 
Acts  of  the  United  States,  one  imposing  a  duty  on  the  tonnage  of 
ships,  and  another  regulating  the  registering  of  ships ;  the  object 
of  which  was  to  discriminate  ships  of  the  United  States  and  owned 
by  American  citizens  from  those  of  foreign  countries  or  owned  by 
foreigners.  The  application  of  these  Acts,  which  also  furnished 
much  matter  for  argument,  became  in  the  event  unnecessary  to 
be  considered. 

The  case  was  argued  at  great  length  and  with  much  ability, 
upon  a  variety  of  grounds,  by  Puller  for  the  plaintiffs  in  error  in 
Hilary  Term  last,  and  by  R,  Carr  for  the  defendant  in  Easter 
Term  following :  But  as  judgment  was  ultimately  given  upon  an 
objection  to  the  want  of  a  ♦description  in  the  passport  of  the  place  [  •ios  ] 
of  habitation  of  the  master  of  the  ship,  which  rendered  it  unneces- 
sary for  the  Court  to  give  any  opinion  upon  the  other  points  made 
at  the  bar,  it  is  needless  to  detail  the  arguments.  After  time  taken 
to  advise  upon  the  case  the  judgment  of  the  Court  was  now 
delivered  by 

LoBD  Ellenbobouoh,  Ch.  J. : 

This  case  comes  before  the  Court  on  a  writ  of  error  from  the 
Court  of  Common  Pleas,  upon  a  special  verdict  found  upon  the 
trial  of  the  cause  before  Lord  Alvanlet,  to  whose  directions  on 
that  trial  a  bill  of  exceptions  was  tendered.  And  on  the  argument 
here  several  considerable  questions  have  been  raised,  and  dis- 
cussed with  great  learning  and  ability  on  the  one  side  and  on  the 
other .:  and  if  it  were  necessary  for  us  to  determine  the  several 
points  which  have  been  raised,  as  to  whether  the  ship  did  or  did 
not  sail  on  the  voyage  insured ;  whether  the  ship  were  or  were 
not  an  American  ship,  by  reason  of  the  tonnage  Act  of  the  United 
States  of  that  country  ;  whether  the  passport,  supposing  its  form 
unobjectionable,  were  a  sufficient  document,  owing  to  some  vice  in 
the  mode  of  obtaining  it ;  whether  the  evidence  given  of  the  ship's 

3  A  2 
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Baring  condemnation  were  properly  received ;  and  whether  such  sentence, 
Christie,  i^  properly  received,  be  conclusive  against  the  ship  being  American; 
it  would  be  proper  to  state  the  record  more  at  length  than  can  be 
now  required ;  as  we  think  the  objection  which  has  been  made 
to  the  form  of  the  passport  is  an  answer  to  the  claim  of  the  plain- 
tiffs in  error.  It  will  therefore  be  sufficient  very  shortly  to  state 
so  much  of  the  special  verdict  as  applies  to  that  point  only. 
This  action  is  on  a  policy  of  insurance,  dated  the  18th  of  June, 

( '404 1  1796,  on  goods  on  board  a  ship  called  the  Mount  *  Vernon  an 
American  ship,  at  and  from  Philadelphia  to  London,  with  liberty 
to  touch  at  one  port  in  the  Channel.  And  the  special  verdict, 
after  finding  the  making  the  policy,  the  subscription  of  the 
plaintiffs  in  error,  the  interest  as  averred,  the  sailing  of  the  ship, 
and  other  matters  not  material  to  the  ground  of  our  decision, 
finds  that  by  the  25th  article  of  the  treaty  between  France  and 
America,  which  treaty  was  dated  the  6th  of  February,  1778,  it 
was  provided,  ''that  in  case  either  of  the  ^parties  should  be 
engaged  in  war,  the  ships  and  vessels  belonging  to  the  people  of 
the  other  ally  must  be  furnished  with  sea-letters  or  passports 
expressing  the  name,  property,  and  bulk  of  the  ship,  as  also  the 
name  and  place  of  habitation  of  the  master  or  commander  of  the 
said  ship,  that  it  may  appear  thereby  that  the  ship  really  and 
truly  belongs  to  the  subjects  of  one  of  the  parties ;  which  pass 
shall  be  made  out  and  granted  according  to  the  form  annexed  to 
the  treaty."  And  the  special  verdict  further  finds  the  form  of 
the  passport,  which  the  ship  had  on  board  at  the  time  of  the 
capture,  which  was  in  the  French,  English,  and  Dutch  languages, 
in  which  there  is  no  mention  made  of  the  place  of  habitation  of 
the  master,  unless  it  be  in  that  part  of  the  pass,  which  was  in 
French,  and  ran  in  this  form :  ''To  all  who  shall  see  these 
presents,  be  it  known,  that  leave  and  permission  has  been  granted 
to  George  6.  Dominick,  master  or  commander  of  the  ship  called 
the  Mount  Veimon,  of  the  town  of  Philadelphia,  of  the  burthen 
of  424f^  tons  or  thereabouts,  being  at  present  in  the  port  of 
Philadelphia,  and  bound  for  Hamburgh,  loaded  with  sundries,"  &c. 
&c.  not  necessary  to  state.  Now  as  the  description  of  the  ship 
in  the  said  poUcy  clearly  contains  a  warranty  that  she  was  an 

[  ♦405  ]      American  ship,  which  induces  a  necessity  of  her  being  ♦docu- 
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mented,  as  American  ships  are  required  to  be  by  the  treaties  Barixo 
subsisting  between  that  State  and  France ;  and  as  the  special  CHRihTiE. 
verdict  has  not  found  what  the  form  of  the  passport  was  which 
was  annexed  to  the  treaty,  we  were  desirous,  if  it  could  have  been 
ascertained,  to  have  had  it  made  a  part  of  the  special  verdict ; 
as  by  that  we  might  have  been  enabled  to  have  decided  more 
satisfactorily  to  the  persons  interested  in  this  insurance  as  to  the 
form  of  the  passport  than  we  can  as  the  case  now  stands :  and  if 
we  had  thought  it  sufficient,  then  upon  the  other  points  which 
have  been  made  in  argument.  But  as  this  matter  has  not  been 
added,  we  need  only  say,  whether  the  passport  found  on  board 
the  ship  be  or  be  not  conformable  to  the  requisites  prescribed  by 
the  25th  article  of  the  treaty;  that  is,  whether  the  town  of 
Philadelphia  can  by  any  fair  construction  be  referred  to  Dominick, 
the  master  of  the  ship,  or  whether  it  do  not  according  to  the  rules 
of  sound  construction  relate,  not  to  him,  but  to  the  ship :  and,  if 
it  do,  the  consequence  is  that  the  ship  had  not  such  a  passport 
as  is  required  by  this  article  of  the  treaty.  And  giving  every 
weight  to  the  arguments  used  in  support  of  the  passport,  we  do 
not  think  that  we  can,  without  doing  great  violence  to  the  plain 
and  obvious  import  of  its  language,  so  construe  it,  and  say  that 
the  passport  is  that  which  the  treaty  requires.  The  rule  of  law 
as  well  as  of  grammar  is  that  ''  ad  proximum  antecedentem  Jiat 
relatio,  nisi  iwpediatur  sententia;'*  for  which,  if  authorities  were 
wanting,  Jenkins  Centuries,  180,  Dyer,  46,  b,  and  5  Co.  Rep.  68, 
Lai'd  Cheyney's  case,  may  be  referred  to.  In  this  passport  **the 
ship  called  the  Mount  Vernon'*  is  unquestionably  the  last  ante- 
cedent ;  and  though  it  has  been  said  that  the  port,  and  not  the 
town,  of  Philadelphia  is  the  proper  description  of  a  ship,  yet  as  a 
port  may  be  within  *a  town,  there  is  no  inconsistency  in  describ-  [  *^^  1 
ing  a  ship  as  of  the  town  within  which  the  port  lies ;  there  is 
nothing  in  the  matter  which  necessarily  prevents  its  reference  to 
the  ship,  and  applies  it  to  the  master.  But  the  proper  reference 
does  not  in  this  case  depend  merely  on  this  rule  ;  for  the  words 
'*  of  the  burthen  of  424  tons,"  which  is  a  continuance  of  the  same 
sentence,  and  is  a  further  description  of  the  same  thing,  can  refer 
only  to  the  ship :  And  of  this  opinion  Lord  Alvaklet  appears 
clearly  to  have  been  in  the  case  of  Baring  v.  Claggett,  (3  Bos.  & 
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BABTNa      p.  212  f ) ;  only  that  it  was  unnecessary  in  that  case  to  decide 

ohbistib.     upon  the  ground  of  this  construction  of  the  passport,  inasmuch 

as  that  case  stated  that  the  ship  had  on  board  this  passport, 

**  together  with  the  usual  documents  taken  out  by  American 

vessels;"    under  the  terms  of  which  general  admission   Lord 

Alvanlby  thought  the  Court  at  liberty  to  presume  that  she  had 

on  board  a  sea  letter  expressing  the  name  and  place  of  abode  of 

the  master,  conformably  to  the  treaty.    In  deciding  merely  on 

this  point,  all  other  questions  between  the  parties  remain  open 

for  future  decision,  if  the  plaintiffs  in  error,  in  an  action  to  be 

brought  against  any  other  underwriter,  shall  be  able  to  shew  that 

the  passport  used  in  this  case  is  that  which  American  ships  ought 

to  be  provided  with ;  either  by  giving  evidence  that  it  is  according 

to  the  form  annexed  to  the  treaty,  or  that  which  has  been  adopted 

by  some  subsequent  treaty.    As  the  case  now  stands,  our  opinion 

is,  that  the  judgment  of  the  Court  of  Common  Fleas  given  for  the 

defendant  must  be  affirmed. 

Judgment  affirmed. 


1804.  LYON  AND  Another  v.  MELLS.J 

^^'^^'  (5  East,  428--i39.) 

[  428  ]  A  carrier  by  water  contracting  to  cairy  goods  for  hire  impliedly 

promises  that  the  vessel  shall  be  tight  and  fit  for  the  purpose,  and  is 
answerable  for  damage  arising  from  leakage.  And  this,  thongh  he  had 
given  notice  "that  he  would  not  be  answerable  for  any  damage  unless 
occasioned  by  want  of  ordinary  care  in  the  master  or  crew  of  the  vessel, 
in  which  case  he  would  pay  10/.  per  cent,  upon  such  damage,  so  as  the 
whole  did  not  exceed  the  value  of  the  vessel  and  freight."  For  a  loss 
happening  by  the  personal  default  of  the  carrier  himself  (such  as  the  not 
providing  a  sufficient  vessel]  is  not  within  the  scope  of  such  notice, 
which  was  meant  to  exempt  the  carrier  from  losses  by  accident  or 
chance,  &c. ;  even  if  it  were  competent  to  a  common  carrier  to  exempt 
himself  by  a  special  acceptance  from  the  responsibility  cast  upon  him 
by  the  common  law  for  a  reasonable  reward  to  make  good  all  losses  not 
arising  from  the  act  of  God,  or  the  King*s  enemies. 

This  was  an  action  of  assumpsit,  brought  to  recover  the 
amount  of  damage  done  to  a  quantity  of  yam  of  the  plaintiflEs, 

t  6  R.  R.  765.  31  L.  T.  95;  by  Cockbxtkn,  Ch.  J., 

X  Referred  to,  as  an  important  de-  in  Nugent  v.  Smith  (1876)  1  C.  F.  D. 

cision,  by  Blackburn,  J.,  in  Liver  423,  432,  45  L.  J.  C.  P.  697,  34  L.  T. 

Alkali  Co,  v.  Johnson  (Ex.  Oh.  1874)  827  ;  by  the  judgment  of  the  Court 

L.  R.  9  Eq.  338,  342,  43  L.  J.  Ex.  216,  in  Kopitoffy.  TTt^wwi  (1876)  1 Q.  B.  D. 
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delivered  on  board  a  lighter  of  the  defendant's  to  be  carried  Ltox 
therein  from  a  quay  at  Hull  to  a  sloop  of  one  William  Barton  mells. 
lying  in  a  dock  there,  and  to  be  delivered  on  board  the  same,  for 
a  reasonable  reward  to  be  paid  to  the  defendant.  The  declara- 
tion stated  (amongst  others)  a  promise  by  the  defendant  that  the 
lighter  was  tight  and  capable  of  carrying  the  yam;  also  a 
promise  by  him  that  the  lighter  was  so  far  as  he  knew  a  proper 
and  substantial  vessel  fit  for  carrying  the  yarn  without  damage ; 
and  also  a  promise  by  him  to  stow,  load,  and  carry  the  j'arn 
carefully,  and  with  due  attention  to  the  same.  Plea  non 
assumpsit.  On  the  trial  before  Thomson,  B.  at  the  last  York 
assizes,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  on  the  following  case  : 

On  the  10th  of  June,  1802,  several  bales  of  yarn  belonging  to 
the  plaintiffs  were  delivered  on  board  the  lighter,  of  which  the 
defendant  was  the  owner,  in  manner,  and  for  the  purpose  above 
mentioned.  The  defendant  kept  sloops  for  carrying  other 
persons*  goods  for  hire,  and  also  lighters  for  the  purpose  of 
carrying  these  goods  to  and  from  his  sloops  ;  and  when  he  had 
not  employment  for  his  lighters  for  his  own  business,  he  let 
them  for  hire  to  such  persons  as  wanted  to  carry  goods  to  other 
sloops.  Previous  to  the  delivery  the  master  of  the  defendant's 
lighter,  when  he  was  applied  to  to  fetch  *the  yarn,  undertook  to  ,'  *429  ] 
bring  it  in  the  lighter  to  the  sloop ;  and  being  asked  if  the  lighter 
were  fit  to  carry  it,  said,  it  was  very  fit  and  tight,  and  that  he 
had  been  down  the  day  before  with  hemp  and  flax  in  her  to  some 
of  their  vessels  at  South  End.  In  carrying  the  yam  in  the 
lighter  to  the  sloop  the  lighter  leaked,  and  some  of  the  bales  of 
yam  were  thereby  wetted  and  damaged ;  and  on  the  arrival  of 
the  lighter  at  the  sloop  the  master  of  the  lighter,  on  its  being 
mentioned  to  him  that  he  had  got  water  jn  his  boat,  said,  there 
was  a  bit  of  a  weep  (meaning  a  leak)  abaft.  Three  or  four  of 
the  bales  of  yam  were  stowed  upon  the  top  of  the  pump,  by 
which  it  was  rendered  entirely  useless  until  they  were  removed. 

377,  381,  45  L.  J.  Q.  B.  436,  34  L.  T.  State  Line  S,S.  Co.  (1877)  3  App.  Ca. 

677 ;  by  Lxtsh,  J.,  in  Harris  v.  G.  W.  72,  77,  37  L.  T.  333;  and  by  Burr,  J., 

By.  Co.  (1876)  1  Q.  B.  D.  515,  519,  in  The  Qlenfruin  (1885)  10  P.  D.  103 

45  L.  J.  Q.  B.  729,  34  L.  T.  647 ;  by  108.  54  L.  J.  P.  49,  52  L.  T.  769.-I 

Lord  Cairns  (Chancellor)  in  Sted  y.  B.  C. 
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I.TON  Before  the  second  bale  of  yam  could  be  hoisted  into  the  sloop 
Mells.  the  lighter  was  going  down,  and  would  have  sunk  to  the  bottom 
of  the  dock  with  the  rest  of  the  bales,  but  was  prevented  by 
getting  tackle  fixed  to  her  to  get  her  up.  The  damage  thereby 
done  to  the  yarn  amounted  to  2742.  168.  4d.  The  lighter  was 
not  tight  and  sufficient  for  the  carriage  of  the  yam,  but  was 
leaky :  and  the  master  of  the  lighter  was  guilty  of  negligence  in 
not  stowing  the  yam  properly.  Previous  to  the  shipping  of  the 
yam  on  board  the  lighter  the  defendant  published  the  following 
notice,  of  which  the  person  who  so  shipped  the  yam  on  behalf  of 
the  plaintiffs  had  notice,  he  himself  being  one  of  the  persons  who 
signed  the  same.  ''  Navigation  of  the  Elver  Humber  and  of  the 
rivers  falling  into  the  same.  To  all  merchants,  tradesmen,  and 
others.  We  whose  names  are  hereunto  subscribed  (by  ourselves 
or  by  our  respective  agents)  do  hereby  severally  give  notice,  that 
we  will  not  be  answerable  for  any  loss  or  damage  which  shall 
happen  to  any  cargo  which  shall  be  put  on  board  any  of  our 
[430]  vessels,  unless  such  loss  or  damage  shall  ^happen  or  be  occa- 
sioned by  want  of  ordinary  care  and  diligence  in  the  master  or 
crew  of  the  vessel ;  when  and  in  such  case  we  will  pay  to  the 
sufferers  102.  per  centum  upon  such  loss  or  damage,  so  as  the 
whole  amount  of  such  payment  shall  not  exceed  the  value  of  the 
vessel  on  board  whereof  such  loss  or  damage  shall  have  happened^ 
and  the  freight  of  such  vessel.  And  we  do  hereby  give  this 
further  notice,  that  any  merchant  or  other  person  desirous  of 
having  their  goods  or  merchandize  carried  free  of  any  risk  in 
respect  of  loss  or  damage,  whether  the  same  shall  happen  from 
the  act  of  God  or  otherwise,  may  have  the  same  so  carried  by 
entering  into  an  agreement  for  the  payment  of  an  extra  freight, 
proportionable  to  the  accepted  responsibility,  on  application  to  us 
or  our  respective  agents.  Hull,  October  1,  1800."  This  notice 
was  signed  by  the  defendant  and  by  49  other  owners  of  vessels 
at  Hull,  The  question  for  the  opinion  of  the  Court  was.  Whether 
the  plaintiffs  were  entitled  to  more  than  lOL  per  cent,  upon  the 
above  damages  ?  If  they  were  so  entitled,  the  verdict  was  to  be 
entered  for  the  plaintiffs  for  the  above  sum  of  2742.  16«.  4d. ; 
if  they  were  not  so  entitled,  then  the  verdict  was  to  be  entered  for 
the  plaintiffs  for  the  amount  of  lOL  per  cent,  upon  the  damages. 
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Holroyd  for  the  plaintiff,  after  premising  that  the  whole        Lton 
facts  of  the  case,  and  even  the  terms  of  the  notice,  shewed  that       msll& 
the  defendant  was  a  common  carrier,  contended  that  in  that 
character  he  was  answerable  by  law  for  every  loss  except  by  the 
act  of  God  or  the  king's  enemies,  and  that  he  could  not  discharge 
himself  from  such  responsibility  by  any  notice.    Besides  which 
every  master  is  liable  for  the  actual  negligence  or  misconduct  of 
his  servant  acting  *within  the  scope  of  his  employment,  of  which       [  •isi  1 
liability  he  cannot  by  any  general  notice  divest  himself.    The 
common  law  attaches  upon  carriers  by  water  as  well  as  by  land 
from  one  part  of  the  kingdom  to  another,  and  their  general 
responsibility  is  founded  on  public  policy  which  it  is  the  object  of 
the  notice  in  question  to  contravene.     In  Kirkman  v.  Shawcross,^ 
Lord  Eenyon  considered  that  innkeepers  and  common  carriers 
could  not  get  rid  of  their  legal  responsibility,  the  one  for  tha 
safe  custody  of  the   goods  of  their  guests,  the  other  for  safa 
carriage,  though  the  latter  might  stipulate  for  a  special  reward 
adequate  to  the  risk.     That  opinion  was  approved  in  Oppenheim 
V.  RtLssell.l     And  the  distinction  was  more  expressly  taken  hy 
Lord  Kbnyon  in  Hide  v.  The  Proprietors  of  the  Trent  and  Mersetf 
Navigation,^  between  where  a  man  is  chargeable  by  law  generally, 
as  in  the  case  of  a  common  carrier,  and  where  on  his  own  con^ 
tract:   in  the  former  he  is  liable  for  all  losses,  except  those 
arising  from  the  act  of  God  or  of  the  King's  enemies,  and  cannot^ 
says  his  Lordship,  discharge  himself  from  them  by  any  act  of  hia 
own,  as  by  giving  notice  to  that  effect.     So  said  Lord  Holt  in 
Lane  v.  Sir  R.  Cotton,\\  though  erroneously  applied  to  the  case  of 
a  postmaster.     There  is  no  need  of  a  contract,  for  the  law  makes 
him  answerable.     He  has  a  reward ;  which  is  the  reason  in  the 
case  of  innkeepers,  hoymen,  &c.  who  are  bound  to  keep  safely 
and  answer  all  neglects  of  those  who  act  under  them,  though 
they  should  expressly  caution  against  it.     Now  here  the  notice  is 
not  that  the  carrier  will  not  be  liable  without  a  certain  adequate 
price  for  his  risk,  which  would  admit  of  a  different  consideration, 
but  that  he  will  not  be  liable  at  all  where  *the  loss  does  not       [  •432  ^ 
happen  from  want  of  care  of  the  master  and  crew,  nor  even  then 

t  3  E.  E.  106  (6  T.  E.  17).  §  1  Eap.  N.  P.  Cas.  36. 

X  4  E.  E.  604  (3  Bos.  &  P.  42).  i|  1  Salk.  18;  12  Mod.  481. 
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Ltok  for  above  so  much  per  cent.  But  no  person  can  exempt  himself 
jiisLLs.  ivom  a  common  law  obligation,  without  at  least  some  considera- 
tion moving  to  the  person  to  whom  he  is  liable ;  such,  perhaps, 
as  his  agreeing  to  carry  for  less  than  the  usual  reasonable  price, 
(as  is  the  common  case  where  parcels  are  of  less  than  bL  value, 
or  paid  for  accordingly) ;  otherwise  it  is  nudum  pactum.  If 
indeed  a  carrier  charge  more  than  reasonable  rates  he  may  be 
indicted  for  extortion.  Here  there  is  no  consideration  for  the 
exception  ;  and  therefore  the  common  law  liability  attaches  upon 
a  carrier  for  losses  by  the  want  of  care  of  those  whom  he  employs 
in  his  business,  which  is  the  same  as  his  own.  For  quifadt  per 
aliumfacit  per  se.  And  this  liability  sometimes  extends  to  charge 
him  even  criminally.  As  where  a  bricklayer's  servant  leaves  the 
rubbish  of  his  work  in  the  street,  the  master  is  indictable  for  the 
nuisance.  Or  where  a  bookseller  or  printer's  servant  sells  a 
libel  in  his  shop,  that  will  charge  the  master  for  the  libel.  In 
all  cases  where  a  person  engages  to  do  a  thing  for  a  reward  the 
law  implies  an  engagement  to  do  it  with  reasonable  care  and 
diligence ;  and  it  is  contradictory  to  the  very  nature  of  the 
engagement  and  the  policy  of  the  law  to  introduce  such  an  excep- 
tion as  in  this  case.  At  all  events  however  the  loss  in  this  case 
is  out  of  the  terms  of  the  notice  ;  for  it  did  not  happen  from  the 
want  of  care  of  the  master  or  crew,  but  from  the  personal  default 
of  the  carrier  himself  in  not  having  provided  a  sufl&cient  vessel, 
which  it  was  his  duty  to  have  done  :  and  there  is  no  stipulation 
against  his  own  personal  wrong.  And  he  referred  to  EUis  v. 
[  ^A^\  ]  Turner, \  where  a  similar  notice  was  given,  and  *yet  the  owner  of 
the  vessel  was  holden  liable  for  the  whole  loss  upon  the  special 
undertaking  of  the  master. 

Gaselee,  for  the  defendant,  said,  that  he  was  restrained  by 
the  order  of  Nisi  Prius  from  disputing  that  the  defendant  was 
liable  to  the  extent  of  10  per  cent,  otherwise  he  should  have  con- 
tended that  he  was  not  liable  at  all.  He  admitted  that  in  the 
absence  of  any  express  contract  the  law  implies  a  contract  that 
the  carrier  shall  be  liable  for  all  losses,  except  such  as  arise  from 
the  act  of  God  or  the  King's  enemies ;  but  insisted  that  he  might 

t  5  R.  E.  441  (8  T.  U,  531). 
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make  a  special  acceptance,  on  which  only  he  would  then  be  liable.        Lyon 

For  expreasum  facit  cessare  tiicitum,  and  the  law  never  raises  an       hblt& 

implied  contract  against  an  express  one ;  as  in  Toussaint  v.  Mar- 

tmnant  +     The  dictum  of  Lord  Holt  in  Lane  v.  Cotton  may  indeed 

be  opposed  to  this,  but  that  stands  unsupported,  and  is  contrary  to 

the  principle  of  the  modem  decisions  establishing  the  special 

acceptance  of  carriers  in  certain  cases,  as  well  as  of  some  more 

ancient  authorities.     Kenrig  v.  Eggle8ton;l  Tyly  v.  Morric€\% 

Titchburne  v.  White;  ||  Gibbon  v.  Paynton  ;  ^  Clay  v.  WiUan;  tt 

Yate  V.  Willan ;  H  B.nd  Izett  v.  Mountain,^^    The  dictum  of  Lord 

Kbnyon  in  Hide  v.  The  Trent  and  Mersey  Navigation  \\  |i  does  not  go 

the  length  of  saying  that  a  common  carrier  cannot  accept  goods 

upon  a  special  contract,  but  only  that  he  cannot  discharge  himself 

by  his  own  act,  as  by  giving  general  notice.    And  it  is  no  answer 

to  the  51.  cases  to  say,  that  they  proceeded  *on  an  undertaking  of      [  •*34  [ 

the  owner,  express  or  implied,  that  the  parcel  was  not  worth  more 

than  51. ;  for  it  is  now  settled  that  he  shall  not  recover  even  the 

51.  in  case  of  such  a  special  acceptance,  if  the  parcel  be  of 

greater  value.    Taking  the  whole  of  the  notice  together,  it 

appears  that  so  far  from  the  carrier  declining  the  responsibility  of 

the  law,  he  was  even  willing  to  take  more  onus  upon  him,  and 

indemnify  the  owner  against  even  the  acts  of  God  and  the  king's 

enemies  for  a  proportionable  reward.     Then  it  must  be  inferred 

that  the  special  risks,  for  which  only  the  carrier  contracted  in 

the  first  part  of  the  notice,  were  for  less  than  a  reasonable 

reward ;   and  if  so,  there  would  be  a  sufficient  consideration  to 

the  plaintiff  for  the  defendant  narrowing  his  common  law  liability. 

As  to  this  not  being  a  case  within  the  terms  of  the  notice, 

because  it  is  the  owner's  duty  to  provide  a  proper  vessel ;   that 

does  not  follow  ;   because  the  want  of  repair  may  be  as  much  the 

default  of  the  master  as  of  the  owner.     Besides  the  notice  is  that 

the  owner  will  not  be  liable  for  any  loss  unless  occasioned  by  the 

want  of  ordinary  care  in  the  master  or  crew,  which  excludes 

t  2  T.  B.  100.  XX  2  East,  128. 

X  All.  93.  §§  4  East,  371.    The  account  of 

§  Carth.  485.  the  case  of  Smith  y.  Shepherd,  Abbott's 

II  1  Stra.  145.  Law   of   Merchant   Shipping,    also 

f  4  Burr.  2298.  referred  to. 

tt  1  H.  Blac.  298.  ||||  1  Esp.  N.  P.  Cas.  36. 
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Lyok  every  other  cause  of  loss.  Then  it  was  not  competent  to  the 
Mells.  servant  beyond  the  declared  scope  of  his  authority,  as  limited  by 
the  notice,  to  bind  the  owner  of  the  vessel  by  a  promise  which 
went  to  warrant  the  security  of  the  vessel  at  all  events ;  however 
the  owner  himself  might  have  bound  himself  by  such  a  promise  : 
and  therefore  this  is  not  like  Ellis  v.  Turner,  where  the  si>ecial 
promise  of  the  master  was  collateral  to  the  notice,  namely,  to 
deliver  the  goods  at  a  particular  place  in  the  course  of  the  navi- 
gation. 

(Lord  Ellbnborouoh,  Ch.  J. :  Is  it  not  within  the  scope  of  the 
servant's  general  authority  to  declare  in  what  condition  the 
[  •i35  ]      vessel  is,  which  may  be  the  plamtiff  s  *mducement  to  put  his 
goods  on  board  it  ?) 

If  the  servant  make  a  fraudulent  representation  he  himself 
would  be  liable,  and  might  perhaps,  in  some  cases,  bind  his 
employer  for  whose  benefit  he  was  acting,  but  the  remedy  would 
be  in  another  form  of  action. 


(Lawrence,  J. :  If  the  servant  have  authority  to  represent  the 
vessel  in  good  condition,  why  may  not  that  be  the  foundation  of 
an  assumpsit  as  well  as  if  the  master  himself  had  so  represented 
it?) 

It  would  be  so  if  he  had  a  general  authority,  according  to 
Seignior  v.  Wolmer ;  f  but  here  was  only  a  special  authority  to 
contract  within  the  terms  of  the  notice,  and  therefore  an  execu- 
tion of  it  under  a  different  modification  will  not  bind  the  princi- 
pal, as  in  Fenn  v.  Harrison. I  If  then  the  plaintiff  must  be 
bound  by  the  notice,  this  action  is  misconceived ;  because  the 
defendant  did  not  contract  as  a  common  carrier,  but  specially 
with  the  restriction  contained  in  the  notice;  and  if  he  were 
bound  to  have  accepted  the  goods  in  his  general  character,  he 
having  refused  to  do  so,  the  plaintiff's  remedy  should  have  been 
by  an  action  on  the  case  against  him  for  such  refusal. 

t  Godb.  360.  t  3  T.  R.  757 ;  Sed  vide  S.  C.  ^4  T.  B.  177. 
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Holroydy  in  reply,  noticed  the  statutes  7  Geo.  II.  c.  15,  and        liTosr 
26  Geo.  III.  c.  86,  which  particularly  exempted  the  owners  of       melm. 
ships  from  losses  of  gold,  silver,  and  jewels,  put  on  board  without 
their  privity,  beyond  the  value  of  ship  and  freight,  and  that  on 
certain  conditions  :  which  shews  that  they  were  before  considered 
as  liable.     And  said  that  the  51.  cases  certainly  went  on  the 
ground  of  want  of  adequate  consideration  for  the  risk :  and  it  was 
a  sufficient  reason  why  the  carrier  was  not  liable  even  to  that 
amount,  because  if  he  had  had  notice  that  the  value  of  the  goods 
*was  more,  he  might  have  taken  additional  precautions  against      [  *433  ] 
the  loss.     That  as  to  the  form  of  the  action,  it  was  settled  in 
Dale  V.  Hall\  that  it  made  no  difference  whether  it  were  in 
assumpsit  or  on  the  custom  of  the  realm ;  for  that  by  stating  that 
the  defendant  carried  for  hire,  it  shewed  that  he  was  a  common 
carrier,  and  that  was  a  foundation  for  the  assumpsit. 

Cur,  adv.  vult. 

Lord  Ellenbobouoh,  Ch.  J.  delivered  judgment : 

The  general  question  submitted  to  our  determination  by  the 
special  case  stated  at  Nisi  Frius  is,  whether  the  plaintiffs  be 
entitled  to  more  than  lOZ.  per  cent,  upon  the  sum  of  274Z.  16«. 
4d.  the  damages  stated  to  have  been  sustained  by  the  plaintiffs  in 
consequence  of  the  injury  done  to  their  yarn  while  on  board  the 
defendant's  lighter.  That  they  are  entitled  to  recover  to  the 
extent  of  102.  per  cent,  is  admitted  by  the  terms  of  the  question. 
On  the  part  of  the  plaintiffs  it  has  been  argued,  either  that  the 
notice  given  by  the  defendant,  as  set  forth  in  the  case,  is  illegal, 
being  to  exempt  him  from  a  responsibility  cast  on  him  by  law  as 
a  carrier  of  goods  by  water  for  hire ;  or  if  that  proposition  be  not 
maintainable,  that  in  fact  the  present  case  does  not  fall  within 
the  terms  and  meaning  of  that  notice.  At  the  close  of  the 
argument  the  Court  intimated  an  opinion  that  in  the  deter- 
mination of  this  case  it  might  perhaps  not  be  necessary  to  enter 
into  a  consideration  of  the  general  question,  as  to  the  validity  of 
these  notices  in  point  of  law,  and  to  what  extent  and  upon  what 
principles  they  may  be  supportable.  And  on  further  considera- 
tion we  are  all  of  opinion,  that  in  the  present  case,  admitting  the 

t  1  Wila.  281. 
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Ltok       notice  given  by  the  defendant  *and  the  other  owners  of  vessels  to 
M^Ls.      ^^  valid  as  an  agreement  between  them  and  the  shippers  of 

[  *437  1      goods,  the  circumstances  stated  do  not  bring  the  plaintiff's  loss 

within  such  agreement,     f  In  every  contract  for  the  carriage  of 

goods  between  a  person  holding  himself  forth  as  the  owner  of  a 

lighter  or  vessel  ready  to  carry  goods  for  hire,  and  the  person 

putting  goods  on  board  or  employing  his  vessel  or  lighter  for  that 

purpose,  it  is  a  term  of  the  contract  on  the  part  of  the  carrier  or 

lighterman,  implied  by  law,  that  his  vessel  is  tight  and  fit  for  the 

purpose  or  employment  for  which  he  offers  and  holds  it  forth  to 

the  public  :  it  is  the  very  foundation  and  immediate  substratum 

of  the  contract  that  it  is  so :  the  law  presumes  a  promise  to  that 

effect  on  the  part  of  the  carrier  without  any  actual  proof ;  and 

every  reason  of  sound  policy  and  public  convenience  requires 

it  should  be  so.f     The  declaration  here  states  such  promise  to 

have  been  made  by  the  defendant ;  and  it  is  proved  by  proving 

the  nature  of  his  employment ;  or,  in  other  words,  the  law  in 

such  case  without  proof  implies  it.     The  declaration  avers  a 

breach  that  the  lighter  was  not  tight  and  capable  of  carrying  the 

yam  safely ;  and  the  facts  stated  support  the  breach  so  alleged, 

by  shewing  that  the  vessel  was  leaky  and  had  nearly  sunk  in  the 

dock  before  the  yam  could  be  unloaded  from  the  lighter  into  the 

sloop.    This  we  consider  as  personal  neglect  of  the  owner,  or 

more  properly  as  a  non-performance  on  his  part  of  what  he  had 

undertaken  to  do,  viz.  to  provide  a  fit  vessel  for  the  purpose. 

This  brings  me  to  consider  the  terms  of  the  notice :  "  We  will 

not  be  answerable  for  any  loss  or  damage  which  shall  happen  to 

any  cargo  which  shall  be  put  on  board  any  of  our  vessels,  unless 

such  loss  or  damage  shall  happen  or  be  occasioned  by  want  of 

[  *438  ]  ordinary  care  and  diligence  *in  the  master  or  crew  of  the  vessel, 
in  which  case  we  will  pay  lOZ.  per  cent,  upon  such  loss  or 
damage,  so  as  the  whole  amount  of  such  payment  shall  not 
exceed  the  value  of  the  vessel  and  the  freight."  I  have  before 
stated  our  opinion  to  be  that  this  is  clearly  a  neglect  or  breach  of 
performance  in  the  owner  of  the  vessel,  and  not  a  neglect  in  the 

t  Cited  by  Mellor,  J.,  in  Bead^  in  Stanton  v.  Richardion  (1872)  L.  B, 

head  y.  Midland  By.  Co,  (1867)  L.  R.  7  C.  P.  421,  432 ;  as  well  as  referred 

2  Q.  £.  412,  420,  36  L.  J.  Q.  £.  ISl,  to  in  cases  cited  in  note,  p.  726,  anU. 

16  L.  T.  485 ;  and  by  Bovill,  Ch.  J.,  — R.  C. 
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master  or  crew ;  it  does  not  therefore  come  within  the  exception  Lyok 
of  such  loss  or  damage  as  is  to  be  compensated  by  lOZ.  per  cent.  M£ll& 
But  the  notice  states  that ''  they  will  not  be  answerable  for  any 
other  loss  or  damage ;"  and  therefore  this  must  be  contended  to 
be  within  that  other  loss  or  damage  for  which  they  will  not  be 
answerable ;  a  proposition  however  which  seems  to  have  struck 
the  counsel  for  the  defendant  as  not  capable  of  being  supported  ; 
for  I  take  him  to  have  admitted  in  his  argument  that  if  the 
defendant  had  himself  made  the  promise  stated  in  the  declaration 
he  would  have  been  liable ;  and  he  could  not  contend  otherwise  : 
for  it  is  impossible  without  outraging  common  sense  so  to 
construe  this  notice  as  to  make  the  owners  of  vessels  say,  We 
will  be  answerable  to  the  extent  of  10  per  cent,  for  any  loss 
occasioned  by  the  want  of  care  of  the  master  or  crew,  but  we  will 
not  be  answerable  at  all  for  any  loss  occasioned  by  our  own 
misconduct,  be  it  ever  so  gross  and  injurious ;  for  this  would  in 
effect  be  saying,  We  will  be  at  Uberty  to  receive  your  goods  on 
board  a  vessel,  however  leaky,  however  unfit  and  incapable  of 
carrying  them;  we  will  not  be  bound  even  to  provide  a  crew 
equal  to  the  navigation  of  her ;  and  if  through  these  defaults  on 
our  part  she  be  lost,  we  will  pay  nothing.  Nay  more,  your 
compensation  in  case  of.  misconduct  of  the  master  or  crew  can 
never  exceed  the  value  of  the  vessel  and  her  freight;  and 
therefore  by  providing  a  rotten  and  leaky  *  vessel  of  little  value  [  *^^J>  1 
we  lessen  our  own  responsibility  pro  tanto  even  in  the  only  event 
in  which  we  are  to  be  at  all  responsible.  Ridiculous  as  this 
supposed  state  of  the  agreement  must  appear,  yet  these  and 
more  absurd  stipulations  must  be  introduced  into  it  if  we  give  it 
a  construction  which  shall  bring  this  case  within  it.  Indeed  that 
this  is  the  true  construction  will  further  appear  from  the  part  of 
the  notice  respecting  additional  freight ;  for  it  is  addressed  to 
those  who  are  desirous  of  having  their  goods  carried  free  of  risk 
"  from  the  act  of  God  or  otherwise  ;'*  words  importing  that  the 
thing  for  which  an  increased  freight  is  to  be  paid,  is  that  which 
is  properly  the  object  of  risk,  and  of  course  may  or  may  not 
happen  to  the  goods,  i.e.  that  which  may  arise  from  accident  and 
depends  on  chance,  and  not  that  which  is  certain  and  must 
inevitably  be  the  consequence  of  a  defect  in  that  which  the 
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Lton  carrier  has  engaged  to  provide.  Every  agreement  must  be 
llBLLs.  construed  with  reference  to  the  subject  matter  ;  and  looking  at 
the  parties  to  this  agreement  (for  so  I  denominate  the  notice), 
And  the  situation  in  which  they  stood  in  point  of  law  to  each 
other,  it  is  clear  beyond  a  doubt  that  the  only  object  of  the 
owners  of  lighters  was  to  limit  their  responsibility  in  those  cases 
only  where  the  law  would  otherwise  have  made  them  answer  for 
the  neglect  of  others,  and  for  accidents  which  it  might  not  be 
within  the  scope  of  ordinary  care  and  caution  to  provide  against. 
Por  these  reasons,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  have  their  verdict  entered  for  the  full  sum  of  274Z  16«. 
Ad.  and  that  the  postea  be  delivered  to  them  for  that  purpose. 

Postea  to  the  plaintiff. 


K.   B.   MICHAELMAS  TERM. 


1804.  JONES  V.  VAUGHAN  and  HALK 

^^'^'  (5  East,  445—449,  S.  C.  2  Smith,  5—7.) 

{  445  J  A  confitable  executing  the  warrant  of  a  justice  of  peace,  and  sued  in 

trespass,  without  the  magistrate,  is  within  the  protection  of  the  stat 
24  Qeo.  n.  0. 44,  s.  6,  and  entitled  to  a  verdict  on  proof  of  such  warrant; 
having  first  complied  with  the  plaintiff's  demand  of  a  perusal  and  copy 
of  the  warrant  before  the  action  brought,  though  not  within  six  days 
after  such  demand,  as  the  Act  directs. 

In  trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house  and  taking  his  dogs,  the  defendants  pleaded  the  general 
7  *446  ]  issue,  and  also  justified  the  trespass,  *the  one  as  constable  and 
the  other  in  his  aid,  under  the  warrant  of  a  magistrate  to  the 
constable  to  search  the  house  and  take  the  dogs,  granted  on 
information  that  the  plaintiff,  not  being  qualified,  kept  the  dogs 
there  for  the  purpose  of  killing  game,  &c.  Beplication  de  injuria^ 
&e.  At  the  trial  before  Lawrence,  J.  at  the  last  Hereford  assizes, 
the  fact  of  the  trespass  being  proved  to  have  happened  in  January 
last,  and  that  the  plaintiff  on  the  17th  of  May  served  a  notice  in 
writing  on  the  defendants,  in  pursuance  of  the  stat.  24  Geo.  11. 
o.  44,  8.  6,  demanding  a  perusal  and  copy  of  the  warrant  under 
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which  they  acted,  which  demand  was  not  complied  with  till  the 
25th  of  the  same  month,  when  the  perusal  and  copy  were  given ; 
it  was  objected  on  the  part  of  the  plaintiff,  that  the  defendants 
were  not  entitled  to  a  verdict  under  the  statute,!  because  the 
demand  was  not  complied  with  within  six  days  afterwards, 
according  to  the  requisition  of  the  statute,  which  put  them  out  of 
the  protection  of  it.  But  the  learned  Judge  was  of  opinion,  that 
however  the  action  might  have  been  well  prosecuted  against  these 
defendants  if  it  had  been  commenced  after  the  expiration  *of  the 
six  days,  and  before  compliance  with  the  demand  of  the  perusal 
and  copy  of  the  warrant,  yet  not  having  been  commenced  till 
after  such  compliance,  the  magistrate  ought  to  have  been  made 
defendant ;  and  that  these  defendants  were  entitled  to  a  verdict ; 
which  was  taken  for  them  accordingly. 


Jones 

r. 

Vaughan. 


[  •^^'  ] 


Jervis  now  moved  for  a  new  trial,  on  the  ground  that  the 
statute  was  imperative  on  the  officer  executing  the  warrant  of  a 
magistrate  to  comply  with  the  demand  of  a  perusal  and  copy  of 
it  within  the  six  days,  otherwise  he  forfeited  the  protection  of  it, 
and  could  not  restore  himself  to  his  privilege  by  a  subsequent 
compliance  with  the  demand.  That  this  appeared  plainly  to  be 
the  meaning  of  the  first  part  of  the  clause :  and  was  confirmed 
by  the  subsequent  part  which  says,  that  "in  case  after  such 
demand  and  compliance  therewith  "  any  action  shall  be  brought 
without  making  the  justice  defendant,  the  officer  on  proof  of  the 
warrant  shall  be  entitled  to  a  verdict.    For  the  word  "  such  "  has 


t  By  8.  6  it  is  enacted,  "That  no 
action  sliall  be  brought  against  any 
constable,  &c.  for  anything  done  in 
obedience  to  any  warrant  of  any 
justice  of  the  pe&ce  until  demand 
made,  &c.  by  the  party  intending  to 
bring  such  action,  in  writing,  of  the 
perusal  and  copy  of  such  warrant, 
and  the  same  hath  been  refused  or 
neglected  for  six  days  after  such 
demand.  And  in  case,  after  such 
demand  and  compliance  therewith, 
by  shewing  the  said  warrant  to  and 
permitting  a  copy  to  be  taken  thereof 
by  the  party  demanding  the  same, 

.R. — VOL.  VII. 


any  action  shall  be  brought  against 
such  constable,  &c.  for  any  such 
cause  as  aforesaid,  without  making 
the  justice  who  signed  or  sealed  tho 
said  warrant  defendant,  that  on  pro- 
ducing or  proving  such  warrant  at 
the  trial  of  such  action,  the  jur^'' 
shall  give  their  yerdict  for  the  de- 
fendant, &c.  And  if  such  action  bo 
brought  jointly  against  such  justice 
and  also  against  such  constable,  &c. 
then,  on  proof  of  such  warrant,  tho 
jury  shall  find  for  such  constable,*' 
&c. 

S  B 


m 
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Jones  reference  to  the  period  of  compliance  before  mentioned  as  well  as 
Yauohan.  to  the  demand.  And  the  latter  part  was  merely  added  to  supply 
the  omission  in  the  former  in  not  stating  by  whom  the  copy  of 
the  warrant  was  to  be  taken,  which  is  there  required  to  be  done 
by  the  party  demanding  the  same.  That  if  the  officer  could  in- 
demnify himself  at  any  time  after  the  six  days,  by  giving  such 
perusal  and  copy  of  the  warrant,  he  might  be  induced  to  with- 
hold them  to  a  period  so  late  as  to  exclude  the  injui-ed  party  from 
the  benefit  of  his  compliance ;  for  by  a  former  clause  in  the  Act, 
(s.  1)  the  magistrate,  who  is  to  be  substituted  as  a  defendant  in 
lieu  of  the  officer,  cannot  be  sued  without  one  calendar  month's 
previous  notice  in  writing:  and  by  another  clause,  (s.  8)  the 
[  ♦448  ]  action  *must  be  brought  within  six  calendar  months  after  the 
act  committed. 

Lord  Ellenborough,  Ch.  J. : 

It  appears  to  me  that  the  construction  i)ut  on  the  Act  by  my 
brother  Lawrence  at  the  trial  is  the  proper  one.  I  do  not  think 
that  the  word  "  such  "  is  necessarily  to  be  referred  to  the  time 
which  is  given  to  the  officer  to  comply  with  the  demand,  but  that 
it  meant  only  to  refer  to  "  such  demand  "  (the  word  with  which 
it  is  joined)  as  was  before  mentioned,  namely,  of  the  perusal  and 
copy  of  the  warrant;  which  construction  will  best  satisfy  the 
object  of  the  Act. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J. : 

The  object  of  the  clause  in  question  was  the  protection  of 
those  officers  who  are  charged  with  the  execution  of  magistrates' 
warrants,  who  before  that  time  were  subject  to  indictment  if 
they  did  not  execute  the  warrants  directed  to  them  or  to  vexatious 
actions  if  they  did.  For  this  purpose  the  Legislature  proposed 
to  substitute  the  magistrate  by  whom  the  warrant  was  granted, 
and  who  was  supposed  to  be  cognizant  of  the  legality  of  it,  in 
lieu  of  the  officer  who  was  merely  the  instrument  to  execute  it, 
and  who  was  probably  ignorant  of  the  grounds  on  which  it  issued. 
It  therefore  has  given  the  officer  a  period  of  six  days  after 
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demand  of  his  authority  for  the  production  of  it,  within  which       Joses 
time  if  he  comply  with  the  demand  he  secures  his  indemnity,     vaughan. 
But  if  he  delay  after  that  time,  he  subjects  himself  to  be  sued  as 
any  other  person,  and  it  is  then  his  own  fault  if  the  party  sue 
him  before  he  has  complied  with  the  demand.     But  neither  the 
words  nor  the  intent  of  the  Act  exclude  *his  protection  unless  he       L  *^^^  3 
comply  within  the  six  days,  provided  the  party  do  not  sue  him 
in  the  interval,  after  the  six  days,  and  before  such  his  compli- 
ance.   And  this  construction  will,  I  think,  best  insure  the  object 
of  the  Legislature. 

Le  Blanc,  J. : 

It  must  be  the  party's  own  fault  if  he  delay  demanding  a  copy 
of  the  warrant  till  it  be  too  late  to  sue  the  magistrate.  And  if 
the  demand  be  made  in  time,  and  the  officer,  to  protect  whom 
was  the  principal  object  of  the  clause  in  question,  delay  to 
comply  with  it,  after  the  six  days  allowed  him  by  the  statute,  he 
Acts  at  his  peril  till  he  do  comply,  and  subjects  himself  in  the 
interval  to  be  sued  as  any  common  person. 

Rule  refused. 


HUNT   V.   SILKf  180^ 

{6  East,  449—453  ;  S.  C.  2  Smith,  15—18).  3^.. 

A.  agreed,  in  consideration  of  10/.,  to  let  a  house  to  B.,  which  A.  was  [  *^*'^  1 
to  repair  and  execute  a  lease  of  within  ten  days,  but  B.  was  to  have 
immediate  possession,  and  in  consideration  of  the  aforesaid  was  to 
'execute  a  counterpart  and  pay  the  rent.  B.  took  possession  and  paid 
the  10/.  immediately,  but  A.  neglected  to  excute  the  lease  and  make  the 
repairs  beyond  the  period  of  the  ten  days,  notwithstanding  which  B. 
still  continued  in  possession :  held  that  B.  could  not,  by  quitting  the 
house  for  the  default  of  A.,  rescind  the  contract  and  recover  back  tho 
10/.  in  an  action  for  money  had  and  received,  but  could  only  declare  for 
a  breach  of  the  special  contract ;  for  a  contract  cannot  be  rescinded  by 
one  party  for  the  default  of  the  other,  unless  both  can  be  put  in  stattt 
quo  as  before  the  contract:  and  here  B.  had  had  an  intermediato 
possession  of  the  premises  under  the  agreement. 

In  assumpsit  for  money  had  and  received,  the  facts  appeared 
At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  last  sittings 

t  Eeferred  to  by  Bovill,  Ch.  J.,      7  C.  P.  438,  451,  41  L.  J.  C.  P.  228, 
in  Heilbutt  v.  Hichon  (1872)  L.  R.      27  L.  T.  330.— E.  C. 

3  B  2 
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Hunt  at  Westminster  to  be  these.  On  the  81st  of  August,  1802,  an 
Silk.  aj^'eement  of  that  date  was  made  between  the  parties,  whereby 
the  defendant,  in  consideration  of  lOZ.  to  be  paid  at  the  time  of 
executing  the  lease  after  mentioned,  and  for  other  considerations 
therein  stated,  agreed  that  within  ten  days  from  the  date  thereof 
he  would  grant  to  the  plaintiff  a  lease  of  a  certain  dwelling-house 
[  ^450  ]  for  nineteen  years  (determinable  by  the  plaintiff  in  5,  10,  *or  15 
years)  from  the  29th  of  September  then  next,  (but  possession  to 
be  immediately  given  to  the  plaintiff,)  at  the  yearly  rent  of  63/. 
And  the  defendant  also  agreed  at  his  own  expense  to  make 
certain  alterations  in  the  premises,  and  that  the  premises, 
fixtures,  and  things  should  at  the  time  of  executing  the  lease  be 
put  in  complete  repair.  And  the  plaintiff,  in  consideration  of 
the  aforesaid,  agreed  to  accept  the  lease  at  the  rent  and  in 
manner  aforesaid,  and  to  execute  a  counterpart,  and  pay  the 
rent.  The  plaintiff  took  immediate  possession  of  the  premises 
under  the  agreement,  and  paid  the  lOZ.  at  the  same  time  in  con- 
fidence that  the  alterations  and  repairs  stipulated  for  would  be 
done  within  the  ten  days ;  but  that  period  and  some  days  after 
having  elapsed,  and  nothing  being  done,  notwithstanding  several 
applications  to  the  defendant  to  perform  the  work,  the  plaintiff 
quitted  the  house,  giving  the  defendant  notice  of  his  having 
rescinded  the  agreement  in  consequence  of  the  defendant's 
default,  and  brought  this  action  to  recover  back  the  money  he 
had  paid.  Lord  Ellenborough  however  thought  that  the 
plaintiff  was  too  late  to  rescind  the  contract,  and  that  his  only 
remedy  was  on  the  special  agreement,  and  therefore  directed  a 
nonsuit.     Which 

Reader  now  moved  to  set  aside,  and  to  have  a  new  trial,  on 
the  authority  of  Giles  v.  Edwards  A     *     *     * 

I  452  J       Lord  Ellenborough,  Ch.  J. : 

Without  questioning  the  authority  of  the  case  cited,  which  I 
admit  to  have  been  properly  decided,  there  is  this  difference 
between  that  and  the  present ;  that  there  by  the  terms  of  the 

+  4E.  K.  414(7  T.R.  181). 
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agreement  the  money  was  to  be  paid  antecedent  to  the  cording  hunt 
and  delivery  of  the  wood,  and  here  it  was  not  to  be  paid  till  the  gj^K. 
repairs  were  done  and  the  lease  executed.  The  plaintiff  there 
had  no  opportunity  by  the  terms  of  the  contract  of  making  his 
stand  to  see  whether  the  agreement  were  performed  by  the 
other  party  before  he  paid  his  money,  which  the  plaintiff  in  this 
case  had :  but  instead  of  making  his  stand,  as  he  might  have 
done,  on  the  defendant's  non-performance  of  what  he  had  under- 
taken to  do,  he  waved  his  right,  and  voluntarily  paid  the  money ; 
giving  the  defendant  credit  for  his  future  performance  of  the 
contract ;  and  afterwards  continued  in  possession  notwithstand- 
ing the  defendant's  default.  Now  where  a  contract  is  to  be  re- 
scinded at  all,  it  must  be  rescinded  in  toto,  and  the  parties  put 
in  statu  quo.  But  here  was  an  intermediate  occupation,  a  part 
execution  of  the  agreement,  which  was  incapable  of  being 
rescinded.  If  the  plaintiff  might  occupy  the  premises  two  days 
beyond  the  time  when  the  repairs  were  to  have  been  done  and 
the  lease  executed,  and  yet  rescind  the  contract,  why  might  he 
not  rescind  it  after  a  twelvemonth  on  the  same  account.  This 
objection  cannot  be  gotten  rid  of :  the  parties  cannot  be  put  in 
statu  qtu). 

Gbose,  J.  of  the  same  opinion. 

Lawbence,  J. : 

In  the  case  referred  to,  where  the  contract  was  rescinded,  both 
])arties  were  put  in  the  same  situation  they  were  in  before.  For 
the  defendant  must  at  *any  rate  have  corded  his  wood  before  it  [  *^53  ) 
was  sold.  But  that  cannot  be  done  here  where  the  plaintiff  has 
had  an  intermediate  occupation  of  the  premises  under  the  agree- 
ment. If  indeed  the  lOZ.  had  been  paid  specifically  for  the 
repairs,  and  they  had  not  been  done  within  the  time  specified,  on 
which  the  plaintiff  had  thrown  up  the  premises,  there  might 
have  been  some  ground  for  the  plaintiff's  argument  that  the 
consideration  had  wholly  failed:  but  the  money  was  paid 
generally  on  the  agreement,  and  the  plaintiff  continued  in 
possession  after  the  ten  days,  which  can  only  be  referred  to  the 
agreement. 


7«  1804.     K.  B.     5  EAST,  453.  Ir.r, 

Hunt        Le  Blanc,  J. : 
r. 

^iLK.  The  plain tiflf  voluntarily  consented  to  go  on  ujion  the  contract 

after  the  defendant  had  made  the  default  of  which  he  now 

wishes  to  avail  himself  in  destruction  of  the  contract.    But  the 

parties  cannot  be  put  in  the  same  situation  they  were  in,  because 

the  plaintiff  has  had  an  occupation  of  the  premises  under  the 

agreement.  t>  i      r     j 

°  Rule  refusedn 


WOOLNOTH   V.   MEADOWS.t 

1S04.  ' 

j^-^^  13  (5  East,  463—473 ;  S.  C.  2  Smith,  28—35.) 


Slanderous  words  must  be  understood  by  the  Court  in  the  same  sense 
^        -'  AS  the  rest  of  mankind  would  ordinarily  understand  them.    Therefore 

where  one  said  of  another  that  his  character  was  infamous,  that  he 
would  be  disgraceful  to  any  society,  that  those  who  proposed  him  as  a 
member  of  any  society  must  have  intended  an  insult  to  it,  that  he  would 
publish  his  shame  and  infamy,  that  delicacy  forbad  him  from  bringing 
a  direct  charge,  but  it  was  a  male  child  who  complained  to  him ;  such 
words  were  understood  to  mean  a  charge  of  imnatural  practices,  and 
sufficiently  certain  in  themselves  to  be  actionable,  without  the  aid  of  an 
innuendo  to  that  purpose,  which  it  was  admitted  could  not  enlarge  the 
sense.  And  held  that  such  words  could  not  be  justified  by  any  plea 
naming,  for  the  first  time,  the  person  from  whom  the  defendant  heard 
the  complaint. 

In  an  action  on  the  case  for  slander  the  plaintiff  declared,  That 
whereas  he  had  never  been  guilty  nor  suspected  of  the  detestable 
crime  of  buggery,  or  of  any  other  such  detestable  crime,  or  of  any 
attempt  or  disposition  to  commit  the  same,  &c. ;  but  had 
obtained  the  good  opinion  of  divers  subjects,  and  had  been 
l)ropo8ed  as  a  volunteer  for  the  defence  of  the  country  at  a 
certain  society,  &c.,  yet  the  defendant  knowing  the  premises,  but 
maliciously  intending  to  injure  the  plaintiff,  and  to  subject  him 
to  the  pains  and  penalties  of  the  law,  &c.,  and  to  cause  it  to  be 
believed  that  he  was  a  person  of  unnatural  passions,  and  guilty 
[  *454  ]  of  the  crimes  aforesaid,  *or  some  of  them,  and  to  cause  him  to 
be  rejected  as  a  volunteer  by  the  said  society,  and  to  be  abhorred 
and  shunned  by  all  mankind,  as  a  person  unfit  for  and  unworthy 
of  all  society,  on,  &c.,  in  a  certain  discourse  which  the  defendant 

t  Eef erred  to  by  Lord  Selbornb      (1882)  7  App.  Ca.  741,  743,  62  L.  J, 
(Chancellor)    in   his    judgment    in      Q.  B.  232,  47  L.  T.  662.— B.  C. 
Capital  and  Counties  Bank  t.  Henty 


voL.m.]  1804.    K.  B.    5  EAST,  464—465.  7t3 


had  with  divers  subjects,  members  of  the  said  society,  &c.,    Woolsoth 

wrongfully,  falsely,  and  maliciously  spoke  these  false,  scandalous,     meadows. 

and  malicious  words  of  and  concerning  the  plaintiff  having  been 

l)roposed  as  a  volunteer  as  aforesaid,  viz.,  "  His  (meaning  the 

plaintiff's)  character  is  infamous.    He  would  be  disgraceful  to 

any  society.    Whoever  proposed  him  must  have  intended  it  as  an 

insult.     I  will  pm*sue  him  and  hunt  him  from  all  society.    If  his 

name  is  enrolled  in  the  Royal  Academy,  I  will  cause  it  to  be 

erased,  and  will  not  leave  a  stone  unturned  to  publish  his  shame 

and  infamy  ;  delicacy  forbids  me  from  bringing  a  direct  charge, 

but  it  was  a  male  child  of  nine  years  old  who  complained  to  me  " 

(meaning  that  a  male  child  of  nine  years  old  had  complained  to 

the  defendant  of  some  unnatural  crime  committed  by  the  plaintiff 

upon  such  male  child).    And  then  the  plaintiff  averred  that  the 

words  were  so  uttered  and  published  by  the  defendant  with  intent 

and  meaning  to  convey,  and  that  the  same  were  by  the  said 

persons  in  whose  presence  they  were  so  uttered  and  published, 

understood  and  believed  to  convey  a  charge  against  the  plaintiff 

that  he  was  a  person  of  unnatural  passions  and  appetites,  and 

was  capable  of  committing,  and  had  committed  the  abominable 

crime  of  buggery,  and  was  thereby  rendered  infamous,   and 

unworthy  of  all  society,  &c.     There  were  several  other  counts, 

laying  the  same  charge  in  different  ways.     To  this  the  defendant 

pleaded,  1st,  The  general  issue ;  2ndly,  As  to  the  words  laid  in  the 

first  count,  that  before  the  speaking  and  publishing  them,  to  wit, 

on,  &c.  a  certain  male  child  of  nine  years  old,  to  *wit,  one  A.  B.       [  •4C5  ] 

did  complain  to  the  defendant  of  an  unnatural  crime  before  that 

time  committed  by  the  defendant  upon  such  male  child.    And  so 

the  defendant  justifies  speaking  the  words.     To  this  there  was  a 

general  demurrer;    and  to  this  and  a  third  plea  to  the  same 

count,  in  substance  the  same,  there  were  assigned  as  special  causes 

of  demurrer,  that  the  defendant  had  not  justified  or  answered  the 

special  matter  of  the  first  count,  nor  had  averred  that  the 

complaints  in  those  pleas  respectively  alleged  to  have  been  made 

to  the  defendant  were  true,  or  that  the  defendant  believed  the 

same  to  be  true ;  and  that  the  matter  of  those  pleas  do  not 

amount  to  a  traverse  of  the  first  count,  but  are  consistent 

therewith,  &c. ;  and  that  the  matters  attempted  to  be  put  in  issue 
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wooLxoTH  by  those  pleas  are  immaterial,  &c.  The  same  causes  of  demurrer 
Meadows.  ^^^^  assigned  to  the  fifth  plea,  Tvhich  contained  a  similar 
justification  of  the  words  as  laid  in  the  other  counts  of  the 
declaration.  And  to  the  fourth  and  sixth  pleas,  the  one  applying 
to  the  first,  and  the  other  to  all  the  counts,  alleging,  by  way  of 
justification,  the  fact  of  the  plaintiff's  having  committed  the 
crime  imputed  to  him  as  well  as  the  relation  of  A.  B's.  complaint 
to  the  defendant  before  the  uttering  of  the  words,  the  plaintiff 
replied  de  injuria  sua  propria  absque  tali  causa. 

Scarlett,  in  support  of  the  demurrer,  relied  on  the  authority 
of  the  rule  in  Lord  NorthamptmVs  case  t  recognized  in  Davis  v. 
Leicis,  X  that  if  one  speaks  slanderous  words  without  naming  at 
the  same  time  the  person  from  whom  he  heard  them,  he  cannot 
afterwards  justify  it  by  naming  the  original  slanderer.  The 
reasons  for  which  are,  that,  by  naming  the  person  at  the  time, 
[  ♦46G  ]  he  gives  the  party  injured  *an  action  against  such  slanderer,  and 
is  himself  a  witness  to  prove  it ;  and  he  also  does  not  pledge  his 
own  credit  to  the  slander,  but  merely  that  of  the  first  relator  of 
it,  which  so  far  abates  the  injm*ious  effect  of  it.  Upon  this 
ground  the  justifications  demurred  to,  where  the  name  of  the 
original  author  of  the  slander  is  first  mentioned,  are  bad.  But 
further,  it  would  not  be  enough  for  the  defendant  even  to  namb^ 
the  author  if,  as  in  this  case,  he  repeat  the  slander  in  such  a 
manner  as  to  signify  his  own  belief  of,  and  intention  to  act  upon 
it.  As  in  Maitland  v.  Goldney  §  it  was  considered  by  Lord 
Ellenborouoh  that  one  who  repeated  slander,  after  knowing  it 
to  be  unfounded,  could  not  justify  it  by  having  named  his  author 
at  the  time. 

Burrovghy  contra,  contended  that  the  declaration  itself  was 
bad,  because  there  was  no  direct  negative  of  the  boy's  having 
made  the  complaint,  as  in  Meggs  v.  Griffith ;  H  which  accounts  for 
the  question  of  justification  having  been  there  entered  into  upon 
the  plea  of  not  guilty,  which  put  in  issue  the  fact  of  the  de- 
fendant having  heard  the  slander  from  another  before  he  repeated 

t  12  Co.  Rep.  133-4.  §  6  R.  R.  466(2  East^  426). 

t  4  R,  R.  373  (7  T.  R.  17).  ||  Cro.  Eliz.  400. 
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it.  And  Crawford  v.  Middleton  t  is  in  point  to  this  :  where  the  Woolxoth 
plaintiff  having  declared  for  slanderous  words  charging  him  with  meadows. 
felony,  said  by  the  defendant  to  have  been  spoken  of  the  plaintiff 
by  a  person  whom  the  defendant  met  on  the  road,  judgment  was 
arrested  by  the  opinion  of  three  Judges  for  want  of  an  averment 
that  in  truth  nobody  had  said  such  words  to  the  defendant; 
against  the  opinion  of  Twysden,  J.  who  thought  that  the  words 
l^eing  laid  to  be  spoken  falsely  and  maliciously,  and  so  found  by 
the  verdict,  was  a  proof  that  nobody  had  said  so  to  him. 

(Lord  Ellenborough,  Ch.  J. :  The  rule  in  Lord  Northampton' 8       [  467  J 
case,  confirmed  in  Davis  v.  Lewis,  is,  that  slanderous  words  can 
in  no  case  be  justified  upon  the  report  of  another,  unless  the 
name  of  the  original  slanderer  be  given  at  the  time.) 

Those  cases  only  apply  where  an  action  would  lie  upon  the 
words  against  the  original  speaker.  But  here  no  action  could 
have  been  maintained  against  the  boy  upon  any  words  imputed 
to  him.  And  where  words  are  uncertain  in  themselves,  as  those 
spoken  by  the  defendant,  they  cannot  be  rendered  more  certain 
by  an  innuendo,  without  first  introducing  prefatory  matter  to 
which  they  may  be  applied,  as  was  settled  in  Hex  v.  Home.  I 
An  innuendo  cannot  enlarge  the  sense,  which  is  attempted  to  be 
done,  by  introducing  under  it,  that  the  words  spoken,  which  were 
merely  that  a  male  child  had  complained  to  the  defendant,  meant 
that  such  male  child  had  complained  to  the  defendant  of  some 
unnatural  crime. 

(Lord  Ellenborough,  Ch.  J. :  Consider  the  case  then  as  if 
the  innuendo  were  struck  out,  and  attend  to  the  words  them- 
.selves ;  whether,  when  taken  altogether,  they  do  not  naturally 
import  a  charge  of  this  sort.) 

(Grose,  J. :  We  must  read  the  words  in  the  same  sense  as 
common  people  who  heard  would  understand  them.) 

The  words  are  certainly  abusive ;  but  they  do  not  in  themselves 
necessarily  point  to  the  particular  crime ;  though  they  might  have 

+  1  Lev.  82.  X  Cowp.  684. 
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M'ooLKOTH    been  shewn  to  have  done  so  by  introductory  matter.  If  the  plaintiff 
Meadows,    had  been  before  charged  with  having  been  guilty  of  indecency 
to  a  woman,  these  words  would  have  been  equally  applicable. 

Scarlett,  in  reply,  observed,  that  the  opinion  of  the  three 
Judges  in  Crawfnrd  v.  Middleton  went  upon  the  ground  that  the 
[  *4GS  ]  defendant  might  have  justified  the  slanderous  *  words  upon  the 
report  of  another  without  naming  him  at  the  time  ;  which  was 
contrary  to  the  rule  in  Lord  Northampton's  case,  now  settled  to 
be  law.  That  from  the  frequency  of  actions  for  slander  in  former 
times  the  Judges  were  accustomed  to  construe  the  words  in 
mitiori  sensu,  where  they  would  in  strictness  admit  of  diflferent 
constructions ;  but  since  the  case  of  Baker  v.  Pierce  t  a  more 
sensible  rule  has  prevailed,  namely,  to  construe  words  in  the 
sense  in  which  they  are  commonly  understood,  as  applied  to  th(' 
subject  matter.     And  PhilUiis  v.  Kingston  I  is  to  the  same  effect. 

(Lawbence,  J. :  Many  of  the  old  cases  on  slander  went  to  a 
very  absurd  length.  There  is  one  §  where  the  charge  was,  that 
the  plaintiff  "  had  struck  his  cook  on  the  head  with  a  cleaver  and 
cleaved  his  head  ;  the  one  part  lay  on  one  shoulder,  and  another 
part  on  the  other ;"  and  yet  the  judgment  was  arrested  after 
verdict  because  it  was  not  directly  averred  that  the  cook  was 
killed,  but  only  argumentatively.  But  all  those  cases  have  been 
long  set  at  rest.) 

Then  as  to  the  objection,  that  the  words  do  not  point  at  any 
certain  crime,  it  is  impossible  to  read  them  without  under- 
standing what  sort  of  crime  was  meant  to  be  imputed.  The  only 
use  of  the  innuendo  was  to  fix  the  defendant's  intention  to  be  to 
use  the  words  in  the  common  acceptation  of  them.  The  words 
state  that  the  plaintiff  is  unfit  for  all  society,  that  he  is  unfit  for 
the  society  of  men  ;  that  the  defendant  would  pubUsh  his  shame 
and  infamy  ;  that  he  was  restrained  by  delicacy  from  bringing  a 
direct .  charge,  and  that  the  complaint  was  made  to  him  by  a 
male  child  of  nine  years  old. 

t  2  Ld.  Bay.  959.    Vido  Buttm  v.  J  1  Ventr.  117. 

Hayward,  as  reported  in  1  Vin.  Abr.  §  This  is  the  case  of  Sir  T.  Holt  r. 

507,  from  M.S.  Astgrigg,  Cro.  Jao.  184. 
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Lord  Ellenborough,  Ch.  J.  (after  stating  the  pleadings)  :  woolnoth 

The  pleas  demun'ed  to  are  bad,  because  they  fall  directly  Meadows. 
within  the  rule  laid  down  in  Lord  XorthampUm's  case,t  which  C  ^^^  1 
was  confirmed  in  the  late  case  of  Davis  v.  Lewis,  I  that  in  order 
to  enable  a  defendant  to  justify  slanderous  words  upon  hearsay 
he  must  disclose  at  the  time  of  uttering  the  slander  the  name  of 
the  person  from  whom  he  heard  it,  and  it  is  not  sufficient  to 
name  him  for  the  first  time  by  his  i)lea ;  the  object  of  which  is 
to  give  the  plaintiff  his  action  in  the  first  instance  against  the 
original  author  of  the  slander.  §  The  pleas  then  being  out  of  the 
way,  the  question  arises  upon  the  sufficiency  of  the  words  laid 
in  the  declaration  to  maintain  the  action.  And  it  is  first  objected 
that  it  should  have  been  averred  that  nobody  had  made  the 
complaint  stated  to  the  defendant.  But  that  objection  is  founded 
upon  the  supposition,  that  if  it  had  been  so  averred,  the  defen- 
dant would  have  been  let  into  proof  that  such  complaint  had  in 
fact  been  made  to  him,  and  that  he  could  have  thereby  justified 
si^eaking  the  words.  Ijord  Northampton's  case,  however,  is  an 
answer  to  that.  If  there  had  been  such  an  averment,  it  would 
have  been  wholly  immaterial  to  the  defendant's  justification, 
because  he  did  not  name  the  party  at  the  time  from  whom  he 
receeived  the  complaint.  That  brings  it  to  the  second  question, 
whether  the  words  spoken,  unassisted  by  the  innuendo  at  the 
conclusion  of  them,  which  it  must  be  admitted  can  only  explain, 
and  cannot  extend  the  meaning  of  the  antecedent  words,  do  in 
their  plain  obvious  meaning  import  the  charge  of  any  certain 
crime?  and  upon  that  I  think  there  can  be  but  one  opinion. 
The  defendant  begins  by  saying,  that  the  plaintiffs  character  is 
infamous.  That  *of  itself  might  only  import  general  infamy ;  [  •470  _; 
that  he  would  be  disgraceful  to  any  society ;  that  whoever  pro- 
l)08ed  him  must  have  intended  it  as  an  insult,  meaning  to  the 
l)articular  society  of  which  he  was  proposed  as  a  member ;  that 
is  somewhat  stronger,  but  might  still  be  general.  Then  he  says 
he  will  pursue  and  hunt  him  from  all  society.  That  shews  that 
lie  intended  to  speak  of  some  crime  which  rendered  him  unfit  for 

t  12  Co.  Rep.  133—4.  to  Davia  v.  LewUy  4  R.  E.  373,  374. 

t  4  R.  R.  373  (7  T.  R.  17).  — R.  C. 

§  See,  as  to  this  point,  the  notes 
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wooLNOTH  society.  Then  be  says  that  delicacy  forbids  him  from  bringing  a 
Meadows,  direct  charge.  That  points  to  some  species  of  infamy,  mixed 
with  the  intercourse  of  the  sexes ;  and  of  what  nature  that  was 
he  alludes  in  a  manner  not  to  be  mistaken,  when  he  adds  that  it 
was  a  male  child  of  nine  years  old  who  complained  to  him. 
What  else  could  the  defendant  mean  by  these  expressions,  bat  to 
charge  the  plaintiff  with  some  infamous  crime  which  would  expel 
him  from  all  society,  and  that  crime  relative  to  a  male  child, 
which  delicacy  forbad  him  to  make  the  subject  of  a  du-ect  charge. 
Applying  our  understanding  to  these  words  like  any  commou 
l)ersons,  can  we  give  them  any  other  meaning  than  that  which 
the  pleader  meant  to  give  them  by  the  innuendo  at  the  con- 
clusion. But  it  does  not  stop  here,  for  the  count  goes  on  to  aver 
''  that  the  words  were  so  uttered  and  published  by  the  defendant 
with  intent  and  meaning  to  convey,  and  that  the  same  were  by 
the  persons  in  whose  presence  they  were  so  uttered,  understood 
and  believed  to  convey  a  charge  of  an  unnatural  crime  against 
the  plaintiff."  Now  upon  a  count  so  framed,  the  plaintiff  must 
have  gone  into  other  proof  than  of  the  mere  speaking  of  the 
words,  and  he  must  have  not  only  shewn  that  the  defendant's 
meaning  was  to  impute  a  crime  of  that  nature  to  the  plaintiff, 
[  •471  ]  but  that  the  words  were  so  understood  by  the  hearers.  *There- 
fore  not  only  upon  the  words  themselves,  but  followed  as  they 
are  by  the  last-mentioned  averment,  we  must  take  them  to  have 
been  spoken  in  the  sense  imputed. 

Grose,  J. : 

We  are  first  to  consider  whether  the  declaration  be  bad  ;  and 
if  that  be  sufficient,  whether  the  pleas  in  question  be  an  answer 
to  it.  As  to  the  declaration,  I  agree  that  the  innuendo  cannot 
extend  the  meaning  of  the  words:  and  then  the  question  is,, 
whether  the  words  be  in  themselves  actionable  ?  Now  a  court  of 
justice  must  read  the  words  in  the  same  sense  in  which  the 
hearers  would  at  the  time  they  were  spoken  understand  them. 
When  I  first  read  them  I  had  no  idea  that  any  serious  doubt 
could  be  entertained  of  the  sense  meant  to  be  conveyed  by  them, 
namely,  an  imputation  of  an  unnatural  crime.  I  think  so  still ; 
and  therefore  must  consider  the  declaration  as  sufficient.    Then 
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as  to  the  sufiSciency  of  the  j)leas  demurred  to ;  I  cannot  say,  Woolnoth 
under  the  authority  of  the  late  determinations,  that  those  pleas  meadows, 
can  be  supported.  The  question  having  been  so  lately  under  con- 
sideration, it  is  unnecessary  to  enlarge  upon  it ;  it  is  sufficient  to 
say,  that  I  adhere  to  the  rule  laid  down  in  Maitland  v.  Goldney,\ 
as  collected  from  the  former  cases,  that  in  order  to  justify  the 
repetition  of  slanderous  words  spoken  by  another  the  defendant 
must  give  a  certain  cause  of  action  against  that  other  by  naming 
the  author  of  the  slander,  and  giving  the  very  words  which  he  used. 

Lawrence,  J. : 

On  the  authority  of  Lord  Xorthampton's  case,  and  the  sub- 
sequent cases,  I  agree  that  the  pleas  demurred  to  are  bad  :  and 
I  think  that  the  rule  on  *which  they  proceed  is  a  good  one :  that  f  *472  ] 
if  a  party  will  repeat  slanderous  words  which  he  hears  another 
say,  he  ought  to  do  so  in  such  a  manner  as  will  give  the  person 
injured  an  opportunity  of  bringing  his  action  against  somebody. 
But  here  no  action  could  have  been  maintained  upon  these  words 
against  the  boy.  Whereas  if  the  defendant  had  named  the  boy 
At  the  time,  and  repeated  truly  what  he  had  said  to  him,  the 
l>laintiff  would  have  had  his  action  against  the  boy.  The  only 
question  then  is  this.  Whether  the  declaration  be  sustainable  ? 
and  I  agree  with  the  defendant's  counsel,  that  if  the  words,  as 
laid,  would  not,  in  the  ordinary  understanding  of  mankind,  bear 
the  meaning  imputed  to  them,  the  innuendo  will  not  help  them. 
In  Peake  v.  Oldham  I  Lord  Mansfield  lays  down  the  rule,  that 
"  where  words  from  their  general  import  appear  to  have  been 
spoken  with  a  \4ew  to  defame  a  party,  the  Court  ought  not  to  be 
industrious  in  putting  a  construction  upon  them  different  from 
what  they  bear  in  the  common  acceptation  and  meaning  of 
them."  The  argument  then  goes  too  far,  when  it  is  contended 
that  the  words  must  be  such  as  must  necessarily  bear  a  criminal 
import,  and  no  other,  in  order  to  maintain  an  action  upon  them. 
For  then,  if  the  words  had  been  a  direct  charge  of  an  unnatural 
crime  by  using  those  very  words,  it  might  be  argued  that  no 
action  would  lie  upon  them  without  some  explanation  of  what 
was  meant  by  an  unnatural  crime  ;  as  it  might  be  said  that  all 

t  6  R.  R.  466  (2  East,  437).  X  Cowp.  27j— 8. 
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WooLNOTH    crimes  are  against  the  order  of  nature ;  and  so  they  are  in  i\ 

Meadows,    general  sense.    But  the  true  question  is,  whether  m  the  ordinary 

acceptation  of  the  words,  any  person  can  reasonably  doubt  of 

their  signification.     No  such  doubt  can,  I  think,  be  entertained 

in  this  case,  and  therefore  the  declaration  is  good. 

t  473  ]       Le  Blanc,  J. : 

It  is  clear  that  the  pleas  cannot  be  supported  upon  the  cases 
which  have  been  decided,  because  a  person  who  reports  slan- 
derous words  which  he  heard  from  another  must  give  the  name 
of  the  person  from  whom  he  heard  it  at  the  time  he  reports  it ; 
and  it  is  not  sufficient  to  do  so  for  the  first  time  in  his  plea  to  an 
action  for  those  words.  Then  as  to  the  sufficiency  of  the  declara- 
tion, if  the  words  themselves  do  not  convey  to  all  persons  who 
hear  them  what  the  sense  of  the  speaker  was,  I  admit  that  they 
cannot  be  extended  by  an  innuendo.  But  nobody  can  read  these 
words  without  seeing  what  they  meant  to  impute  against  the 
plaintiff.  It  is  not  sufficient  to  shew  by  argument  that  the  words 
will  admit  of  some  other  meaning ;  but  the  Court  must  under- 
stand them  as  all  mankind  would  understand  them,  and  wc 
cannot  understand  them  differently  in  court  from  what  they 
would  do  out  of  court.  And  it  would  be  impossible  for  a  number 
of  persons,  indifferently  assembled,  not  to  agree  in  the  meaning 
which  has  been  imputed  to  these  words  in  the  declaration. 

fhulgment  for  ihe  plaintiff  upon  the  drmHrrers 
to  the  2ndy  Qrd,  and  5th  pleas. 


1804.  SMITH  V.   M'CLUEE.t 

'^''^^*  (5  East,  476-477  ;  S.  C.  2  Smith,  43—44). 

"  I7G  ]  A  bill  of  exchange  payable  to  the  order  of  A.  is  payable  to  A.  if  he 

does  not  order  it  to  be  paid  to  another. 

The  plaintiff  declared  upon  a  bill  of  exchange,  dated  1st 
December,  1802,  drawn  by  himself  upon  the  defendant  at  two 
months  for  134Z.  payable  to  his  own  order,  and  that  he  delivered 
the  said  bill  to   the  defendant,  which   he  upon  sight  thereof 

t  See  now  Bills  of  Exchange  Act,  1882,  s.  8  (5).— R.  C. 
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Accepted  according  to  the  castom  of  merchants ;  hy  reason  of       Smith 

Vm 

which  said  premises  and  according  to  the  said  custom  and  law  of  M'Clurh. 
merchants  the  defendant  became  liable  to  pay  to  the  plaintiff  the 
»am  specified  in  the  said  bill,  &c.  and  being  so  liable  the  defen- 
dant promised  to  pay,  &c.  To  this  there  was  a  demurrer 
assigning  for  special  causes,  1st,  that  although  it  is  alleged  that 
the  plaintiff  delivered  the  said  bill  of  exchange  to  the  defendant 
before  his  acceptance  thereof,  yet  it  is  not  alleged,  nor  does  it 
Appear  that  he  ever  re-delivered  the  same  to  the  plaintiff. 
^2.  That  it  is  not  alleged  nor  does  it  appear  that  the  plaintiff  did 
not  make  any  order  for  the  payment  of  the  said  bill  to  any  other 
person,  or  that  he  ever  made  any  order  for  the  payment  of  it  to 
himself. 

W.  Walton  in  support  of  the  demm'rer,  as  to  the  first 
objection  said,  that  it  did  not  appear  by  the  declaration  but  that 
the  defendant  had  kept  the  bill  when  it  was  delivered  to  him ; 
and  as  it  was  drawn  by  the  plaintiff  himself,  it  never  was  of  any 
value  while  in  his  hands,  nor  could  become  so  till  re-delivery  by 
the  acceptor,  by  which  he  finally  consented  to  charge  himself 
with  the  payment  of  it.  And  secondly,  that  being  drawn  payable 
only  to  the  "  order  "  of  the  plaintiff,  and  not  "  to  him  **  or  **  his 
order,"  and  no  order  by  him  being  stated  to  have  been  after- 
wards made,  he  shewed  no  title  in  himself  to  recover.     But 

Lord  Ellenborough,  Ch.  J.  said,  there  was  nothing  in  either  [  ^77  ] 
of  the  objections.  That  the  acceptance  of  the  bill,  which  was 
:admitted  by  the  demurrer,  and  must  be  taken  to  be  a  perfect 
iicceptance,t  vested  a  right  in  the  drawer  to  sue  upon  it ;  and  if 
rfifter  such  an  acceptance  the  acceptor  improperly  detained  the 
bill  in  his  hands,  the  drawer  might  nevertheless  sue  him  on  it 
and  give  him  notice  to  produce  the  bill,  or  on  his  default  give 
parol  evidence  of  it.  And  as  to  the  second  ground  of  objection, 
a  bill  payable  to  a  man's  own  order  was  payable  to  himself,  if 
lie  did  not  order  it  to  be  paid  to  any  other  ;  and  no  such  order 
appearing,  it  must  be  presumed  that  none  was  made. 

Per  Curiam  :  Judgment  for  the  jdainti^. 

t  As  to  what  is  a  perfect  acceptance,  see  now  Bills  of  Exchange  Act, 
11882,  ss.  2,  21.— R.  0. 


752  1804.    K.  B.     5  EAST,  491—492.  [r.r. 


1804.       EIGHT,  ON  THE  Demise  of  W.   fisher,   S.   IfASH, 
^^''-  AND  J.  HYRONS,  V.  ANN  CDTHELL. 

[  4D1  ]  (5  East,  491—500;  S.  C.  2  Smith,  83—90.) 

Where  a  lease  for  twenty-one  years  contained  a  proviso  that  in  case 
either  landlord  or  tenant,  or  their  respectiye  heirs  and  executors,  wished 
to  determine  it  at  the  end  of  the  first  f onrteen  years,  and  should  give 
six  months'  notice  in  writing  under  his  or  their  respective  hands,  the 
term  should  cease ;  held  that  a  notice  to  quit,  signed  by  two  only  of 
three  executors  of  the  original  lessor,  to  whom  he  had  bequeathed  the 
freehold  as  joint  tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves  and  the  third  executor,  was  not  good  under  the  proviso, 
which  required  it  to  be  given  under  the  hands  of  all  three;  neither 
could  such  notice  be  sustained  under  the  general  rule  of  law,  that  one 
joint  tenant  may  bind  his  companions  by  an  act  done  for  his  benefit  : 
for  non  constat  that  the  determination  of  the  lease  was  for  the  benefit  of 
the  CO- joint-tenant ;  which  it  was  incumbent  on  the  party  who  wished 
to  avail  himself  of  it  to  prove.  And  the  notice  to  quit  being  such  as  the 
tenant  was  to  act  upon  at  the  time,  no  subsequent  recognition  of  tha 
third  executor  will  make  it  good  by  relation :  nor  was  his  joining  in 
the  ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by 
the  notice.t 

This  was  an  ejectment  to  recover  possession  of  twelve  certain 
messuages  and  the  appurtenances  in  the  parish  of  St.  Botolpli, 
Aldgate,  in  the  county  of  Middlesex.  The  first  count  was  on  the 
demise  of  Fisher,  Nash,  and  Hyrons ;  the  second  on  the  demise 
of  Fisher  and  Nash  only,  which  latter  it  was  admitted  could  not 
be  supported.  The  premises  consisted  of  houses,  formerly  the 
property  of  one  Moses  Adams,  and  by  him  demised  by  a  lease 
dated  20th  of  October,  1789,  to  one  William  Cuthell,  (since 
deceased,  whose  representative  the  defendant  is)  for  a  term  of  21 
years  commencing  from  Michaelmas  then  last  past.  In  which 
lease  was  contained  a  proviso  that  in  case  either  landlord  or 
tenant,  or  their  respective  heirs,  executors,  &c.  should  be  desirous 
at  the  expiration  of  the  first  seven  or  fourteen  years  of  the  term 
to  determine  the  lease,  and  should  give  six  months  previous 
[  *4i>2  ]  "  notice  in  writing  under  his  or  *their  respective  hand  or  hands 
to  or  for  the  other  or  others,  or  for  the  heirs,  executors,  tic.  of 
the  other  or  others  of  them,  then  the  term  should  cease." 

t  But  a  notice  to  quit  by  one  of  puts  an  end  to  the  tenancy  as  to 
two  joint  tenants,  in  the  case  of  an  both.  Doe  d.  AsUn  v.  SummerftU 
ordinary  tenancy  from  year  to  year,      (1830)  1  B.  &  Ad.  135,  140. — B.  C. 
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Adams  afterwards  died,  having  made  his  will,  wherein  he  Bi»bt 
appointed  Fisher^  Nash,  and  Hyrons  his  executors,!  who  proved  Outhbli.. 
the  will.  Six  months  previous  to  the  expiration  of  the  first  14 
years,  (Hyrons  one  of  the  executors  being  at  that  time  abroad,) 
Fisher  and  Nash  by  a  notice  in  writing  dated  23rd  of  March, 
1803,  reciting  the  indenture  of  lease  of  the  premises  to  W. 
Cuthell  for  21  years,  and  the  proviso  above  mentioned  ;  and  re- 
citing further  that  Moses  Adams  had  in  his  lifetime  made  his  will 
and  appointed  Fisher,  Nash,  and  Hyrons  his  executors,  and  that 
they  had  proved  the  will  and  taken  on  themselves  the  execution 
thereof,  and  were  still  executors  of  the  same,  proceeded  thus: 
''  Now  the  said  W.  Fisher  and  S.  Nash  do  on  the  part  and  behalf 
of  themselves  and  the  said  J.  Hyrons  hereby  give  you  (the 
defendant)  notice  that  they  are  desirous  and  do  intend  at  the  ex- 
piration of  the  first  14  years  of  the  said  term  of  21  years  to 
determine  the  said  lease.  And  they  do  further  for  themselves 
and  the  said  J.  Hyrons  require  and  demand  of  you  the  possession 
of  all  the  premises  at  the  expiration  of  the  first  14  years,  &c.  and 
give  you  notice  to  quit  and  deliver  up  the  possession  thereof  at 
that  time  accordingly."  Signed  '^  W.  Fisher  and  S.  Nash."  At 
the  trial  of  this  case  before  Lord  Ellenborough,  Gh.  J.  at  the  last 
Westminster  Sittings,  the  plaintiff  proved  his  case  by  producing 
the  original  lease,  with  the  proviso ;  the  death  of  Adams ;  his 
will,  whereby  the  lessors  of  the  plaintiff  were  appointed  his 
executors;  the  possession  of  the  defendant  under  W.  Cuthell 
deceased  ;  *and  the  abovementioned  written  notice  to  quit,  [  '^PS  ] 
signed  by  two  only  of  the  executors,  the  other  being  abroad ;  but 
no  authority  was  proved  from  the  latter  to  the  other  two,  to 
enable  them  on  his  behalf  to  determine  the  lease,  further  than  as 
it  might  be  presumed  by  law  from  the  circumstances  of  the  notice 
itself,  and  the  ejectment  having  been  brought  in  the  name  of  the 
three.  It  was  objected  however  by  the  defendant's  counsel,  that 
no  such  presumption  could  be  made,  and  that  as  the  executors 
were  joint-tenants  under  the  will,  the  two  could  not  bind  the 
third  by  such  an  act  as  this,  without  his  concurrent  assent  at 
the  time,  and  that  no  subsequent  ratification  of  the  third,  even  if 

t  It  was  admitted  that  the  mes-      executors  who  had  a  power  to  seU 
Buages  were  freehold,  and  that  the     took  as  joint  teaaata  in  fee. 

ii.li. — ^voL.  vn,-  3  0 
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Right  such  appeared,  (which  was  denied)  would  be  sufficient  to  bind 
GuTHELL.  the  defendant.  His  Lordship  being  of  this  opinion  nonsuited 
the  plaintiff.  It  was  moved  on  a  former  day  in  this  Term  to  set 
aside  the  nonsuit,  on  the  ground  that  the  notice  itself,  purport- 
ing to  be  given  by  the  authority  of  all  three  of  the  executors, 
must  be  taken  to  have  been  so  until  the  contrary  were  proved. 
That  it  need  not  have  been  signed  by  either  of  them ;  for  if 
delivered  by  a  common  agent  or  steward,  as  by  their  authority, 
it  would  have  been  sufficient,  without  proving  specifically  his 
warrant  from  each  of  them  individually.  But  that  if  there  were 
any  doubt  of  the  authority,  the  act  of  the  two  was  recognised  by 
the  third,  in  his  permitting  the  ejectment  to  be  brought  in  his 
name  without  any  complaint  made  on  his  behalf  to  the  Court, 
that  his  name  had  been  used  without  his  assent.  And  the  case 
of  Wilkinson  v.  Colley  +  was  referred  to,  where  a  receiver 
appointed  by  the  Court  of  Chancery  for  the  benefit  of  infant 
devisees,  cestui  que  trustSy  was  holden  to  be  an  agent  lawfully 
[  *494  ]  authorised  to  give  notice  to  a  tenant  to  quit,  and  in  default  *to 
make  him  liable  to  pay  double  rent,  within  the  stat.  4  Geo.  II.  c. 
28,  s.  1,  in  an  action  brought  in  the  name  of  the  trustee  who  had 
been  decreed  by  that  court  to  account,  &c. 

Gibbs  and  Espinasse  now  shewed  cause  against  the  rule : 

The  executors,  who  took  this  estate  as  joint-tenants  under 
the  will  (which  was  admitted),  could  not  act  by  a  majority, 
but  were  all  bound  to  join  in  the  notice  in  order  to  deter- 
mine the  lease  under  which  the  defendant  claims:  and  no 
authority  was  shewn  from  Hyrons  to  the  other  two  to  deter- 
mine it. 

(Lord  Ellenborough,  Ch.  J. :  The  rule  of  law  is  this,  as  laid 
down  in  Rtul  v.  Tucker ,1  that  every  act  done  by  one  joint-tenant 
for  the  benefit  of  himself  and  his  companion  shall  bind  the 
•other ;  but  not  those  acts  which  prejudice  the  other.  The  only 
question  therefore  for  consideration  is,  whether  the  giving  notice 
to    determine    the    lease,    whereby    the   joint-tenants    are   to 

t  5  Burr.  2694.  %  Cro,  Eliz.  803. 
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acquire  possession  of  the  estate,  be  such  an  act  as  mast  neces-       bioht 
sarily  be  a  benefit  to  the  third  joint-tenant,  or  whether  it  may     cuthell 
prejudice  him  ? ) 

Then  nothing  appears  from  whence  the  Court  can  collect 
whether  the  determination  of  the  lease  will  be  a  benefit  or  a  pre- 
judice to  Hyrons.  It  is  matter  of  individual  judgment  resting  hi 
the  opinion  of  those  who  are  to  give  the  notice.  If  the  rout 
reserved  be  an  adequate  one,  and  the  tenant  responsible,  it  might 
fairly  be  considered  by  him  as  prejudicial.  And  if  it  be  only 
doubtful,  the  two  joint-tenants  have  no  right  to  elect  for  the 
third.  And  if  on  the  return  of  Hyrons  from  abroad  he  would 
have  a  right  to  disaffirm  the  notice,  it  follows  necessarily  that 
the  defendant  could  not  be  bound  by  it  at  the  time ;  for  the  leaso 
being  entire,  *the  lessee  was  not  bound  to  take  notice  to  quit  F  *^0o  ] 
two-thirds  of  the  estate.  He  is  entitled  to  hold  all  the  premises, 
if  bound  to  hold  any  of  them.  Then  he  is  not  bound  to  accept 
any  notice  which  is  not  binding  upon  all  his  landlords  as  well  as 
upon  himself ;  for  it  must  be  such  as  he  can  with  certainty  act 
upon  at  the  time ;  and  therefore  if  the  notice  to  quit  may  be 
disavowed  afterwards  by  one,  no  subsequent  recognition  of  his 
can  make  it  good ;  because  in  truth  it  only  becomes  his  notice 
from  the  time  of  the  recognition.  If  the  tenant  were  bound  to 
quit  at  a  certain  time  by  a  notice  which  is  binding  upon  those 
from  whom  he  derives  title,  he  of  course  would  lay  out  no  more 
upon  the  premises  than  would  suffice  under  his  lease  for  the 
period  when  his  occupation  is  to  cease  ;  whereas  if  the  term  were 
continued  for  seven  years  longer,  it  might  be  necessary  or  con- 
venient for  him  to  expend  larger  sums,  and  do  other  acts,  within 
the  period  between  the  notice  to  quit  and  the  expiration  of  the  14 
years,  in  order  to  profit  by  his  subsequent  occupation  of  the 
premises.  Then  the  notice  in  this  case  does  not  even  profess  to 
state  that  the  two  executors  had  authority  from  the  third  to 
determine  the  lease ;  but  only  that  they  for  themselves  and  the 
third  give  notice,  &c.  The  case  of  Wilkinson  v.  Colley  t  does  not 
apply ;  for  there  the  receiver  appointed  by  the  Court  of  Chancery 
had  the  authority  of  that  Court  for  letting  the  premises,  and  had 

t  o  Burr.  2694. 
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Right       been  acknowledged  by  the  tenant  himself  as  acting  in  the  place 
CuTHELL.    of  the  original  trustee,  and  he  had  before  received  rent  from  the 
tenant  in  that  character. 

[  41)6  ]  Erskine  and  Marryat  in  support  of  the  rule : 

The  notice  to  quit  purports  to  be  given  by  the  authority  of  the 
three  executors,  and  must  be  taken  so  to  be,  at  least  till  the  con- 
trary be  proved  :  more  especially  when  it  is  followed  up  by  the 
action  of  ejectment  brought  upon  the  demise  of  the  three ;  which 
is  not  merely  to  be  taken  as  a  subsequent  recognition,  (which 
might  be  subject  to  the  objection  taken,)  but  as  evidence  of  a 
prior  authority  from  the  third  executor  who  was  abroad.  But 
further,  the  very  nature  of  the  act  done  furnishes  a  presumption 
that  it  is  beneficial  to  the  absent  joint- tenant ;  for  it  is  to  put  an 
end  to  a  long  lease  holden  at  the  original  rent,  and  to  restore  to 
him  the  possession  of  the  estate.  This  is  again  strengthened  by 
the  tenant's  resistance  to  the  ejectment ;  by  which  he  proves  his 
own  sense  of  the  benefit  of  the  lease  to  the  possessor  of  the  land, 
and  the  benefit  of  possession  to  the  owner  must  be  in  the  same 
proportion.  And  this  is  confirmed  to  be  the  opinion  of  the 
absent  joint-tenant  himself,  by  permitting  the  ejectment  to  be 
brought  in  his  name.  At  any  rate,  the  interest  of  the  three 
executors  being  apparently  the  same,  the  Court  will  not  conclude 
that  an  act  which  appeared  to  be  beneficial  to  the  two  was  pre- 
judicial to  the  third,  without  some  evidence  to  shew  such  a  dis- 
tinction. For  all  acts  done  by  parties,  having  a  general 
authority  to  act  on  the  subject  matter,  must  be  presumed  to  have 
been  rightly  done  until  the  contrary  be  shewn.  Here  the  notice 
given  on  behalf  of  all  three  is  legal  on  the  face  of  it,  and  it  lies 
on  the  defendant  to  shew  that  Hyrons  did  not  consent  to  it  in  the 
first  instance,  especially  against  the  evidence  of  his  having  since 
acted  upon  it,  as  if  it  had  been  issued  by  his  authority.  Notice 
[  *-i^7  ]  to  quit  given  by  a  steward  or  agent  has  been  always  *deemed 
sufficient  when  the  act  is  adopted  and  acted  upon  afterwards  by 
the  owner,  without  proving  a  particular  authority  at  the  time. 
As  in  Fitchet  v.  Adams,^  an  entry  by  a  stranger,  without  authority, 
was  holden  good  to  take  advantage  of  a  condition  broken,  if  it 

t  2  Sfera.  1128. 


TOt.vn.]  1804.    K.  B.    6  BAST,  497—498.  757 

Trere  assented  to  before  the  day  of  the  demise  hud  in  the  declara-       riobt 
tion  in  ejectment  by  the  heir  at  law.  Cuthell. 

(LoBD  Ellekbobouoh,  Ch.  J. :  There  no  third  person's  'act 
was  to  depend  upon  the  viedidity  of  the  entry  at  the  time  it  was 
so  made. 

Lawbence,  J. :  The  case  goes  upon  the  principle  that  omnis 
^'atUuAitio  retrotrakitur  et  mandato  tequipartitur.  Bat  that  cannot 
apply  to  a  case  like  the  present,  where  the  tenant  was  entitled 
to  receive  such  a  notice  as  he  could  act  upon  with  certainty  at 
the  time.) 

The  tenant  could  not  have  been  injured  if  he  had  acquiesced ;  for 
the  absent  executor  could  not  have  shewn  that  the  act  done  was 
prejudicial  to  him. 

Lord  Ellenbobouoh,  Ch.  J. : 

This  was  a  notice  to  quit  given  to  the  tenant  under  a  proviso 
in  a  lease  for  21  years,  that  in  case  either  party  wished  to  put  an 
end  to  the  term  at  the  expiration  of  the  first  seven  or  fourteen 
years,  six  months  previous  notice  in  writing  should  be  given  under 
his  or  their  respective  hands.  Now  this  is  a  notice  signed  by 
two  only  of  three  joint-tenants,  under  whom  the  defendant  held, 
purporting  however  to  be  given  on  behalf  of  themselves  and  the 
other.  It  is  a  notice  to  defeat  an  estate :  the  person  therefore, 
to  whom  it  is  given  ought  to  be  assured  at  the  time  he  receives 
it,  and  when  he  is  to  act  upon  it,  that  if  he  deliver  up  possession 
at  the  end  of  the  six  months,  he  will  be  acquitted  of  all  further 
claims  in  *respect  of  the  remainder  of  the  term.  But  if  two  only  [  '^os  j 
of  the  three  joined  in  ihe  notice,  how  could  the  defendant  be 
assured  of  this  ?  How  could  he  be  assured  that  the  third  might 
not  disavow  the  notice  afterwards,  and  claim  the  defendant  still 
as  a  tenant  to  him  ?  But  it  is  said,  that  Hyrons  suffering  the 
ejectment  to  be  brought  in  his  name  is  a  ratification  of  the 
others'  authority.  But  a  ratification  given  afterwards  will  not 
do  in  this  case ;  because  the  tenant  was  entitled  to  such  a  notice 
as  he  could  act  upon  with  certainty  at  the  time  It  was  given ; 


758  1804.    K.  B.    5  EAST,  498—499.  [R.R. 

Right  and  he  was  not  bound  to  submit  himself  to  the  hazard  whether 
ciTTHELL.  tb©  third  co-executor  chose  to  ratify  the  act  of  his  companions  or 
not,  before  the  six  months  elapsed.  Then  the  rule  of  law  is 
relied  on  to  shew  that  the  two  joint-tenants  who  signed  the 
notice  had  authority  to  bind  the  other  in  this  case ;  and  it  is 
asked  how  the  act  appears  to  be  prejudicial  to  the  third  ?  But  it 
is  not  necessary  for  the  defendant  to  shew  that  it  would  be  pre- 
judicial to  Hyrons.  The  rule  of  law  is,  that  every  act  of  one 
joint-tenant  which  is  for  the  benefit  of  his  co-joint-tenant  shall 
bind  him.  And  it  is  a  condition  on  the  part  of  those  who  set  it 
up  and  would  avail  themselves  of  it  as  binding,  to  shew  that  it 
was  beneficial  to  Hyrons.  For  the  two  joint-tenants  had  no 
right  to  bind  the  third  in  his  absence,  unless'  the  act  done  appear 
to  have  been  for  the  benefit  of  all :  and  how  does  that  appear  ? 
Subsequent  acts  cannot  be  brought  in  aid.  It  must  be  done 
under  a  competent  authority  at  the  time.  And  in  order  to  satisfy 
the  condition  on  which  the  lease  was  to  be  defeated,  the  notice 
ought  to  have  been  given  under  the  respective  hands  of  the  three 
executors. 

Grose,  J. : 

The  tenant  who  took  the  entire  lease  of  the  whole  was  not 
[  *4!>o  ]  bound  to  accept  notice  to  quit  a  part  only,  *but  such  notice  only 
as  was  obligatory  upon  all  the  joint-tenants.  Here  there  was  a 
proviso  in  the  lease,  that  in  case  either  party  wished  to  put  an 
end  to  it  at  the  expiration  of  the  first  seven  or  fourteen  years,  it 
should  be  lawful  so  to  do  upon  giving  the  other  six  months 
previous  notice  in  writing  under  his  or  their  respective  hands. 
That  was  not  done  in  this  instance;  for  the  notice  was  only  signed 
by  two  out  of  three  of  the  persons  interested,  and  therefore  the 
tenant  was  not  bound  by  it. 

Lawrence,  J. : 

I  think  there  is  great  weight  in  the  argument  of  the  defendant's 
counsel,  that  for  the  notice  to  be  good  it  ought  to  be  binding  on 
all  the  parties  concerned  at  the  time  when  it  was  given,  and  not 
to  depend  for  its  validity,  in  part,  upon  any  subsequent  recog- 
nition of  one  of  them :  because  the  tenant  is  to  act  upon  the 
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notice  at  the  time,  and  therefore  it  should  be  such  as  he  may  biort 
act  upon  with  security.  But  if  it  be  to  depend  upon  a  sub-  cut  hell. 
sequent  ratification  of  one  of  the  joint-tenants,  landlords, 
whether  or  not  it  is  to  be  binding  upon  him,  the  condition  and 
situation  of  the  tenant  must  remain  doubtful  till  the  time  of 
such  ratification.  Now  the  intention  of  the  parties  to  the  lease 
was,  that  the  tenant  should  not  be  obliged  to  quit  without  being 
apprised  of  it  for  a  certain  time,  that  he  might  have  an  oppor- 
tunity to  provide  himself  with  another  dwelling;  but  if  a 
ratification  will  do,  instead  of  6  months,  he  might  not  know 
certainly  for  as  many  days  or  hours  whether  he  must  quit 
or  not.  The  rule  of  law,  that  onmis  ratihahitio  retrotrahituTy  &c. 
seems  only  applicable  to  cases  where  the  conduct  of  the  parties 
on  whom  it  is  to  operate,  not  being  referable  to  any  agreement, 
cannot  in  the  mean  time  depend  on  whether  there  be  a  sub- 
sequent ratification.  *But  here  the  intermediate  acts  of  the  [  *500  ] 
tenant  referable  to  the  terms  of  his  lease  are  to  be  affected  by 
relation. 

Le  Blanc,  J. : 

I  cannot  satisfy  myself  that  the  nonsuit  was  wrong.  Here  is 
a  power  of  determining  a  lease  by  the  notice  to  quit  of  three 
persons ;  and  two  only  give  the  notice :  then  I  must  be  satisfied 
that  they  had  authority  to  bind  the  third,  before  I  can  say  that 
their  notice  was  good.  And  when  I  see  that  by  the  terms  of  the 
proviso  the  notice  is  to  be  given  under  their  respective  hands,  I 
cannot  say  that  a  notice  under  the  hands  of  two  only  is  good. 
Besides,  the  tenant  is  to  act  upon  this  notice  at  ^  the  time,  and 
he  must  be  satisfied  that  it  is  such  a  notice  as  will  bind  all  the 
three.  No  evidence  was  offered  to  shew  that  the  two  acted  by 
the  authority  of  the  third ;  and  if  the  defendant  had  yielded  to 
it,  and  could  not  have  proved  the  concurrence  of  Hyrons  to  it, 
the  latter  might  afterwards  have  disavowed  the  act  of  his  co- 
joint-tenants,  and  have  come  upon  the  defendant  for  his  rent. 

Rule  discharged. 
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18W.        PIERSON   V.  EGBERT  VICKEES,  ANN,  ms  Wife, 

JVi>r.  20.  ^ 

—  AND   Others. 

[  ^iS  ]  (5  East,  548—554 ;  S,  C.  2  Smith,  160—165.) 

Under  a  devise  of  all  freehold  and  copyhold  estates  whatsoever  situate 
at  B.  with  their  appurtenances,  to  A.  and  the  heirs  of  her  body  lawf  uUy 
to  be  begotten  whether  sons  or  daughters,  as  tenant  in  common ;  and  in 
default  of  such  issue  then  over ;  held,  that  A.  took  an  estate  taiL 

Gentle  Morris,  by  his  will  duly  executed,  dated  the  12ih  of 
October,  1789,  devised  all  his  freehold  and  copyhold  estates 
whatsoever,  situate  at  Belton  in  the  county  of  Lincohi  (which 
copyhold  estate  he  had  surrendered  to  the  use  of  his  will)  with 
all  and  every  their  appurtenances  unto  his  daughter  Ann  (the 
defendant  Ann  Vickers),  and  to  the  heirs  of  her  body  lawfully  to 
be  begotten,  whether  sons  or  daughters,  as  tenants  in  common 
and  not  as  joint-tenants ;  and  in  default  of  such  issue  he  devised 
the  said  hereditaments  and  premises  to  his  sisters,  (the  defen- 
dants) Mary  Vickers  and  Jane  Preston,  for  their  joint  lives, 
with  remainders  to  trustees  to  preserve  contingent  remainders 
during  the  lives  of  his  said  sisters.  And  from  and  after  the 
decease  of  either  of  the  said  last-named  sisters  of  the  testator,  he 
devised  the  said  hereditaments  and  premises  unto  all  and  every 
the  child  and  children  of  his  said  sisters,  whether  sons  or 
daughters,  and  their  heirs  and  assigns  for  ever,  as  tenants  in 
common,  and  not  as  joint-tenants.  The  testator  died  soon  after ; 
[  *349  ]  whereupon  *his  daughter  Ann  Yickers,  or  her  husband  in  her 
right,  entered  into  and  is  now  in  the  possession  and  receipt  of 
the  rents  and  profits  of  the  testator's  freehold  and  copyhold 
estates.  The  defendants  Mary  Ann  Vickers,  Mary  Yickers,  Mary 
Haldenby,  John  Vickers,  Joshua  Vickers,  Elizabeth  Vickers, 
Charles  Vickers,  and  Gentle  Vickers,  are  the  children  of  the 
said  Ann  Vickers,  the  testator's  daughter.  Robert  Vickers  and 
Ann  his  wife  having  been  advised  that  she  took  an  estate  in  tail 
general  in  the  freehold  and  copyhold  premises  in  Belton  by 
virtue  of  the  said  will,  in  Hilary  Term,  41  Geo.  III.  suffered  a 
recovery  of  the  freehold  premises  in  that  parish ;  and  by  lease 
and  release  of  the  6th  and  7th  of  February,  1801,  the  uses  of 
such  recovery  were  declared  as  to  certain  parts  of  the  freehold 
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estate  (comprehending  the  premises  in  question)  to  be  to  such  pierson 
persons,  for  such  estates,  under  such  powers,  and  in  such  vicKESi^. 
manner  and  form,  as  Bobert  Yickers  should  by  deed  or  will  (to 
be  executed  and  attested  in  the  manner  stated  in  the  release) 
appoint ;  and  in  default  of  such  appointment,  to  the  use  of  the 
said  Bobert  Yickers  in  fee.  Bobert  Yickers  having  been  also 
advised  that  by  the  means  aforesaid  he  had  acquired  an  estate 
in  fee  simple,  or  a  power  of  conveying  a  fee  in  the  said  freehold 
premises  in  question,  he  some  time  after  suffering  such  recovery, 
contracted  in  writing  to  sell  the  same  to  the  plaintiff  H.  Pierson  ; 
who  objecting  to  his  title,  and  contending  that  Ann  Yickers  took 
only  an  estate  for  life  in  the  said  freehold  premises,  by  virtue 
of  the  said  will,  exhibited  his  bill  in  the  Court  of  Chancery 
against  Bobert  Yickers  and  Ann  his  wife,  and  the  several  other 
parties,  defendants,  for  a  specific  performance,  if  it  should 
appear  that  a  good  title  could  be  made  to  the  premises  so 
contracted  for,  or  if  *not,  to  have  the  contract  cancelled ;  and  [  *550  ] 
after  a  hearing  before  the  Master  of  the  Bolls,  his  Honour 
directed  this  case  to  be  stated  for  the  opinion  of  this  Court,  upon 
the  question.  What  estate  Ann  Yickers  took  or  acquired  under 
and  by  virtue  of  the  said  will  in  the  said  freehold  premises  in 
question  ? 

HoZroi^d,  for  the  Plaintiff.     *    *     ♦ 

Wood,  contra.     *     ♦     ♦  [  552  ] 

Holroyd,  in  reply.     *     *     *  [  553  ] 

Lord  Ellbnborough,  Ch.  J. : 

The  two  cases  cited  of  Doe  d.  Candler  v.  Smiih,\  and  Doe  d. 
Cock  V.  Cooper, I  seem  to  apply  very  strongly  to  the  present. 
Though  it  is  very  doubtful  in  all  these  cases  whether  we  do  not 
act  contrary  to  the  real  intention  ]  of  the  testator  in  giving  more 
than  a  life  estate  to  the  first  taker.  However  we  shall  certify 
our  opinion. 

t  4  R  E.  521  (7  T.  R.  531).  J  6  R.  E  264  (1  East,  229). 
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PiERBox     Lawrencb,  J. : 

VicKKBs.  In  Doe  d.  Candler  v.  Smith  Lord  Kbnyon  felt  very  forcibly 
what  was  the  particular  intention  of  the  testator,  for  he  says 
there  that ''  beyond  all  doubt  the  testator  meant  that  the  first 
taker  should  take  only  an  estate  for  life,  because  he  has  said  so 

t  **>^^  ]  in  express  terms :  "  *but  as  that  appeared  to  him  to  be  inconsistent 
with  his  general  intent  as  expressed  in  the  subsequent  parts  of 
the  will,  in  order  to  give  effect  to  such  general  intent,  he  held  it 
necessary  to  enlarge  the  first  taker's  estate  to  an  estate  tail.  I 
doubt  in  this  case  how.  the  word  "  estates  "  can  be  construed  to 
carry  a  fee,  coupled  as  it  is  with  words  of  local  description,  and 
followed  by  a  devise  of  the  appurtenances,  which  would  neces- 
sarily have  been  included  if  he  had  meant  to  give  a  fee  by  the 
word  "  estates." 

Le  Blanc,  J. : 

In  almost  every  case  of  this  sort  the  rule  of  law  has  prevailed 
against  the  particular  intent,  in  giving  a  larger  estate  than  for 
life  to  the  first  taker. 

The  Court  afterwards,  on  the  28th  of  November,  unanimously 
certified  in  the  usual  form  to  the  Master  of  the  Bolls,  that  they 
were  of  opinion  that  Ann  Vickers,*  under  and  by  virtue  of  the  will 
of  Gentle  Morris,  took  an  estate  in  tail  general  in  the  freehold 
premises  in  question. 
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K.    B.   HILARY    TERM. 


PETEIE  V.  DANIEL.  i804. 

(1  Smith,  199—202.)  Feb^. 

A  tenant  of  a  farm  entitled  to  the  way-going  crop  of  the  harvest  1801  [  199  ] 
after  hia  term  expired,  and  paying  rent  up  to  the  Lady-day  preceding : 
previous  to  that  day,  viz.,  in  June,  1800,  agrees  to  let  in  the  new  tenant, 
and  sells  the  standing  crops,  and  takes  a  receipt  for  the  value  thereof, 
and  also  for  20/.  ''for  the  right  of  cropping  the  lands  from  June  18th : '' 
held,  that,  by  this  sale  of  the  right  of  cropping,  the  tenancy  is  not  to  be 
considered  as  changed,  and  the  outgoing  tenant  must  pay  the  rent  for 
the  time  from  Lady-day,  1800,  to  Lady-day,  1801.  The  outgoing  tenant 
had  paid  tithes  and  poor's  rate  for  that  time. 

This  was  an  action  for  money  paid  to  the  defendant's  use, 
which  was  tried  on  the  Norfolk  circuit,  and  a  verdict  found  for 
the  defendant,  upon  the  following  facts :  The  defendant  was 
tenant  of  a  farm  of  arable  land,  held  under  Sir  Philip  Molyneux, 
and  his  tenancy  expired  at  Lady-day,  1801.  Petrie,  the  plaintiff, 
had  taken  a  part  of  the  farm,  which  was  arable  land,  and  was  let 
into  possession  of  it  at  Lady-day,  1800.  It  was  the  custom  that 
the  in-coming  tenant  should  pay  rent  from  the  Lady-day  pre- 
ceding his  entering  on  the  land,  and  when  he  went  out  should 
take  what  was  called  the  way-going  crop,  or  tenant's  round,  at 
the  subsequent  harvest.  So  that  he  paid  rent  for  a  time  when  [  200  ] 
he  gathered  no  crop,  and  gathered  a  crop,  at  a  subsequent  time 
when  he  paid  no  rent.  Petrie,  wishing  to  be  let  into  possession 
before  Daniel's  term  expired,  which  would  then  be  in  1801,  came 
to  an  agreement  in  June,  1800,  to  be  let  into  the  farm,  and  at 
the  same  time  bought  the  standing  crop,  and  also  the  right  of 
the  way-going  crop.  The  standing  crop  was  appraised  at 
242Z.  4«.  9d.  and  a  receipt  was  given  as  follows : — "  Received 
16th  June,  of  Mr.  P.  in  full  of  all  demands,  2421.  48.  9d.  being 
the  value  of  the  crops  of  oats,  beans,  &c.  and  also  201.  as  a 
premium  for  the  right  of  cropping  the  lands  from  the  18th  of 
June  till  1801." — Petrie  entered  on  the  lands,  Daniel  paid  the 
tithes  and  the  poor's  rate  for  the  year  1801 ;  but  the  rent  being 
unpaid  for  that  year,  Sir  Philip  Molyneux  distrained  for  the 
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Pbtbie  same,  and  this  action  was  brought  to  recover  31/.  being  the  rent 
Daniel,  paid  to  him  for  the  arable  land  from  Lady-day  1800  to  1801. 
The  surveyor  who  appraised  the  crop  gave  in  evidence  at  the 
trial  that  the  rent  was  deducted  from  the  valuation  of  the  crops, 
but  that  had  he  understood  that  Daniel  was  to  pay  rent  from 
1800  to  1801  he  should  not  have  deducted  it.  The  Jury  upon 
this  evidence  found  a  verdict  for  the  defendant,  under  the 
direction  of  the  Judge. 

SeUoRy  Serjt.  for  the  plaintiff,  moved  for  a  new  trial,  which 
was  argued  this  term  by  Sellon,  Serjt.  for  the  plaintiff,  and 
Wilson,  for  the  defendant. 

Lord  Ellenbobough,  Ch.  J. : 

There  is  a  considerable  degree  of  perplexity  in  this  case ;  but 
confining  myself,  as  I  always  wish  to  do  when  there  is  a  written 
document,  to  the  receipt  that  passed  between  the  parties,  it 
appears  that  they  had  in  contemplation  a  sale  of  two  distinct 
things,  namely,  the  right  to  the  immediate  occupation  with  the 
standing  crops ;  and  also  the  right  of  taking  the  way-going  crop, 
and  sowing  the  land  for  the  raising  of  that  crop.  The  receipt  is 
for  a  sum  '^  being  the  value  of  certain  crops  of  clover,  oats,  and 
beans,  the  whole  valued  at  2422.  and  also  201.  for  the  right  of 
cropping  the  lands  from  the  18th  of  June."  That  right  is  to 
[  201  ]  attach  in  the  use  and  enjoyment  of  it  in  1801.  This  therefore  is 
a  specific  sale  of  these  two  distinct  things,  and  nothing  is  to  be 
recouped  by  way  of  rent  or  otherwise.  I  am  unwilling  to  look  at 
the  sense  which  the  appraiser  had  of  the  terms,  because  it  is  the 
sense  of  the  parties  themselves,  expressed  in  the  written  receipt, 
which  is  to  guide  us,  and  they  may  afterwards  have  come  to 
another  agreement. 

Grose,  J.  also  felt  some  difficulty,  but  concurred  in  opinion. 

Lawrence,  J. : 

On  the  receipts  I  have  the  same  opinion  as  the  Lord  Chief 
Justice.  The  defendant,  Daniel,  was  tenant  of  the  farm  from 
1798  to  1801.    His  tenancy  was  not  expired,  and  he  was  liable 
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to  pay  the  rent  for  1800  and  1801  from  Lady-day  to  Lady-day,  Pbtbik 
and  if  he  had  sown  the  crop  for  1801  he  would  have  been  entitled  dan'iel. 
to  take  it.  After  having  sown  a  crop  for  1800,  in  the  month  of 
June,  he  comes  to  an  agreement  with  the  in-coming  tenant,  who 
was  in  possession  of  the  sward  already ;  and  the  tenancy  having 
l)egun  for  that  year,  he  sells  the  crop  as  he  would  sell  it  to  any 
one  else ;  but  he  had  also  a  further  right  of  sowing  and  cropping 
the  land  for  the  next  year,  and  he  sells  that  also  ;  yet  he  must 
be  considered  as  still  continuing  tenant  to  Sir  Philip  Molyneux. 
It  is  said,  however,  that  in  that  case  he  would  pay  rent  for  three 
crops,  and  receive  only  the  value  for  two,  but  I  think  that  is  not 
so.  In  the  course  of  1800  he  calculates  what  would  be  the 
expense  of  cropping,  and  he  thinks  fit  to  take  202.  as  the  con- 
sideration for  the  right  to  the  whole.  If  he  had  given  up  the 
tenancy  to  Sir  P.  Molyneux,  he  could  not  have  to  pay  the  rent, 
but  I  do  not  think  the  tenancy  was  to  be  changed. 

Le  Blanc,  J. : 

The  case  has  all  along  struck  me  differently.  The  whole 
depends  upon  the  manner  in  which  we  are  to  consider  the  receipt 
for  the  money  paid  in  June,  1800.  It  is  clear  to  me  that  Daniel 
has  paid  all  that  he  ought  to  pay.  He  paid  for  the  crop  of  1798, 
and  also  rent  from  Lady-day ;  in  1799  he  paid  rent  and  gathered 
the  crop :  in  1800  he  received  money  for  the  crop  sold  to  Petrie ;  [  202  ] 
and  thus  he  pays  for  two  years'  rent,  and  receives  value  for  two 
years'  crop. — I  consider  him  as  having  no  occupation  of  the  farm 
for  1800,  for,  Petrie  being  in  possession  of  the  grass-land,  is 
desirous  of  haWng  the  arable  also,  and  I  consider  the  sum  paid, 
as  a  premium  for  letting  him  in  as  tenant.  The  receipt  is  for 
20/.  as  a  premium  for  the  right  of  cropping  the  arable  land  from 
June ;  and  if  Petrie  was  in  possession  of  the  sward,  and  Daniel 
gave  up  the  crop  of  the  arable,  he  gave  up  the  whole  occupation 
of  the  farm,  and  it  would  be  very  hard  to  make  the  defendant 
pay  911.  when  he  has  received  only  20/. 

Rule  absolute  for  a  new  trial. 
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K.  B.  TRINITY  TERM. 


180*-  GOULD  V.   GAPPEE,   CLEEK.f 

June  7«  ' 
(1  Smith,  528—538;  S.  C.  5  East,  345—372.) 

[  ^^^  J  Held,  upon  a  declaration  in  prohibition,  that  the  spiritual  court, 

haying  misconstrued  a  statute  affecting  the  question  of  its  jurisdictioD, 
a  prohibition  might  be  granted  after  sentenoe. — Note,  The  question  sug- 
gested by  BuUer,  J.,  in  Hfme  v.  Camden,  4  T.  R.  382,  2  H.  Bl.  533, 
whether  the  misconstruction  of  a  statute  is  not  matter  of  appeal  and 
not  of  prohibition,  after  sentence,  is  now  settled  that  it  is  matter  of 
prohibition. 

if  529  ]  The  plaintiff  declared  in  prohibition  against  the  defendant  for 

prosecuting  a  plea  in  court  Christian,  in  substance  as  follows : 
for  that  whereas,  the  trial  of  bounds,  borders,  and  limits  of 
parishes  within  the  realm  of  England,  and  how  such  bounds, 
borders,  and  limits  do  extend  themselves,  and  all  and  singular 
X^leas  and  business  of  and  concerning  the  same,  and  of  and  con- 
cerning all  prescriptions  and  customs  whatsoever  within  this 
realm  and  the  cognizance  of  those  pleas,  are  and  from  time,  &c. 
have  been  matters  merely  triable  by  the  common  law  of  England, 
and  not  in  any  manner  by  ecclesiastical  courts  and  censures. 
And  whereas,  in  1799,  and  the  two  following  years,  and  in 
January,  1800,  the  plaintiff  occupied  meadow  and  pasture  and 
divers  other  land,  late  parcel  of  King's  Sedgmoor,  in  the  county 
of  Somerset,  which,  by  an  Act  made  in  the  81st  year  of  King 
Geo.  III.  intituled  an  Act  for  draining  and  dividing  a  certain 
moor  or  tract  of  waste  land,  called  King  Sedgmoor,  in  the  county 
of  Somerset,  hath  been  lately  drained,  inclosed,  allotted,  &c.  and 
which  said  meadow,  &c.  so  occupied  by  the  plaintiff,  until  the 
allotting,  &c.  of  the  said  moor,  whereof,  &c.  were  not,  nor  was 
any  part  thereof,  within  the  parish  of  High  Ham,  in  the  county 
of  Somerset,  or  the  tytheable  places  thereof,  nor  within  the 
bounds  or  tytheable  places  of  any  parish  whatsoever,  but  wholly 
extra-parochial ;  and  whereas  in  the  said  Act  there  is  a  saving 
to  the  King's  most  excellent  Majesty,  and  his  heirs,  of  all  such 

t  Cited  in  judgment  in  Mackono-       Ca.  445,  50  L.  J.  Q.  B.  621,  44  L.  T. 
chie  T.  Lord  Penzance  (1881),  G  App.      485. 
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right,  &e.  aa  his  said  Majesty  had  before  the  passing  of  that  Gould 
Act. — And  whereas  within  the  parish  of  High  Ham  aforesaid,  Gapped. 
and  the  tytheable  places  thereof,  there  now  are,  and  from  time,  [  530  ] 
&c.  have  been  certain  customs,  &c.  (setting  oat  a  modus  for 
meadow  lands,  for  milch  cows,  and  for  agistment  respectively) 
yet  the  defendant,  rector  of  the  parish  of  High  Ham,  meaning  to 
aggrieve  the  plaintiff,  &c.  in  the  consistorial  court  of  the  arch- 
deacon of  Wells,  exhibited  his  libel  against  him,  alleging  inter 
alia  that  in  1797,  and  the  two  following  years,  and  the  month  of 
January  aforesaid,  he  was  rector  of  High  Ham,  that  the  said 
meadow  and  pasture  lands,  and  other  lands  were  mowed,  and 
that  the  plaintiff  received  hay  therefrom,  and  depastured  un- 
profitable  cows  thereon,  and  tilled  other  parts :  and  whereas  the 
plaintiff  alleged  and  offered  to  prove  the  matters  aforesaid ;  and 
the  defendant,  by  way  of  answer,  did  deny  that  the  said  parcel 
of  land,  &c.  were  extra-parochial,  for,  the  proprietors  of  land  in 
the  several  parishes  thereto  near  adjoining  of  which  he  alleged 
the  said  parish  of.  High  Ham  to  be  one,  did,  in  respect  of  their 
lands,  &c.  claim,  and  from  time  whereof,  &c.  had  claimed  right 
of  common  of  pasture  on  the  said  moor,  and  therefore  he  sub- 
mitted that  the  said  tract  of  pasture  land  lay  in  and  was  part  of 
the  said  parishes,  though  the  respective  boundaries  were  not 
known ;  that  it  was  not  in  the  said  act  mentioned  to  be  extra- 
parochial,  but  to  be  in,  near,  or  adjoining  to  certain  parishes ; 
that  the  commissioners  therein  named  did  set  out  and  allot  the 
same  tract  to  and  among  each  and  every  of  the  said  parishes, 
and  did  allot  part  of  the  said  tract  adjoining  to  the  old  inclosures 
of  the  parish  of  High  Ham,  unto  and  for  the  said  parish,  and 
other  part  to  Low  Ham ;  and  that  by  another  Act  of  87  Geo.  IH. 
intituled  an  act  for  dividing,  allotting,  and  inclosing  the  open  or 
commonable  lands  and  fields  within  the  parish  of  High  Ham,  in 
the  county  of  Somerset,  &c.  the  said  parcels  of  meadow  land,  in 
the  occupation  of  the  plaintiff,  were  allotted  under  and  by  virtue 
of  the  said  Act  for  or  in  respect  of  some  or  one  of  the  rights  of 
common,  appurtenant  to  some  or  one  of  the  said  tenements,  in  [  s^h  ] 
the  said  parish  of  High  Ham  and  Low  Ham,  and,  there  were 
parcels  of  the  said  allotments  made  under  the  said  first  Act,  and 
that  the  same  were  within  the  bounds  or  limits  of  the  said  parish 
of  High  Ham,  and  that  in  the  said  Act,  secondly  above  mentioned, 
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it  was  enacted,  *'  that  all  and  singular  the  lands,  which  should  be 
allotted  under  and  by  virtue  thereof,  should  be  held  under  and 
subject  to  the  same  charges,  tenures,  customs,  suits,  services, 
and  incumbrances  as  the  several  tenements  in  respect  whereof 
such  allotted  lands  should  be  respectively  made  or  taken,  would 
have  been  liable  to  be  charged  with  or  affected  by  in  case  that 
Act  had  not  been  made ; "  and  that  under  and  by  force  of  the 
statute  2nd  &  8rd  Edw.  YI.  the  rector  of  High  Ham  was  entitled 
to  the  tythes  of  the  increase  of  cattle  of  the  inhabitants  and 
parishioners  of  High  Ham  aforesaid,  &c.  and  denied  the 
vioduse8y  &c.  Yet  the  said  plaintiff  says,  that  notwithstanding 
the  matters  herein  before  alleged,  the  said  defendant  hath 
caused  the  said  plaintiff  to  be  convicted  of  the  premises,  and  he 
hath  been  condemned  in  the  said  spiritual  court,  in  a  large  sum 
of  money,  in  lieu  and  satisfaction  of  the  said  tythes  alleged  to  be 
subtracted  &c.t 


t  The  private  Act  31  Geo.  III. 
referred  to  in  this  case,  was,  as  to 
the  material  clauses,  as  follows : — 
It  recited,  inter  ctlia,  that  the  rights 
of  common  would  be  rendered  more 
valuable  if  the  same  were  divided 
and  inclosed  into  certain  parochial 
or  other  large  allotments ;  section  22 
enacted  that  the  commissioners, 
*' after  the  same  shall  be  drained, 
shall  allot,  set  out,  and  divide  the 
same  imto  and  amongst  each  and 
every  of  the  several  parishes  or  ham- 
lets of  Somerton,  &c.  High  Ham, 
Low  Ham,  &c.,  and  also  to  and 
amongst  such  other  parishes  and 
hamlets  as  shall  appear  to  be  entitled 
thereto  respectively,  which  said 
allotments  shall  be  proportionable  to 
the  rights  of  common  to  be  used, 
taken,  or  enjoyed  therein,  and  shall 
for  ever  after  be  deemed  and  taken 
to  be  part  and  parcel  of  the  several 
parishes  or  hamlets  to  which  the 
same  respectively  shall  be  assigned 
by  the  said  commissioners  and  the 
owners  of  common  rights  within 
each  respective  parish  and  hamlet, 
allowed  by  virtue  of  this  Act,  shall 
have  and  enjoy  the  same  right  of 


common  and  other  right  whatsoever, 
in  the  respective  share  aUotted  to 
such  respective  parishes  and  hamleU 
as  they  now  have  and  enjoy  over  the 
whole  of  the  moor,"  &c.  Section  22 
provided  that  the  several  viUagee  or 
hamlets  of  D.  S.  M.  fi.  S.  Low  Ham, 
and  Edington,  on  account  of  the  size 
and  extent  thereof  and  the  number 
of  messuages,  having  right  of  com- 
mon in  the  said  moor,  lying  within 
the  same  villages  or  hamlets  respec- 
tively, shall  be  deemed  and  taken  to 
be  parishes  within  the  meaning  of 
this  Act,  section  44.  '*  Saving  to  his 
Majesty,  his  heirs  and  successors, 
and  all  and  every  other  person  and 
persons,  bodies  politic  and  corporate, 
their  heirs  and  successors,  all  such 
right  as  they  or  any  of  them  had 
before  the  iwssing  of  this  Act,  other 
than  and  except  the  several  lords  of 
the  manors  and  owners  of  common 
rights  within  the  several  parishes 
and  hamlets  to  which  any  aUotmeats 
shall  be  made,  and  whose  ri^ts  of 
common,  or  the  whole  of  such  moor, 
are  intended  to  be  barred  or  ex- 
tinguished," &e. 
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This  case  came  originally  before  the  Court  on  a  motion  for  a       Gould 
prohibition ;  when  in  order  to  have  the  matter  fully  decided  as      gappeb. 
to  the  power  of  the  temporal  courts  to  grant  prohibition  against       [  532  ] 
the  spiritual  court  after  sentence  in  a  matter  originally  within 
their  jurisdiction,  but  in  which  they  had  decided  contrary  to  the 
common  law  upon  matter  of  a  temporal  nature  incidentally 
arising,  the  Court  ordered  a  declaration  in  prohibition,  and  the 
case  was  very  fully  and  ably  argued  in  Easter  Term  by  Doftipier^ 
for  the  defendant ;  and  Burroughs  for  the  plaintiff.     [The  judg- 
ment of  the  Court  went  so  thoroughly  into  the  whole  case  that 
it  is  not  necessary  to  repeat  the  arguments.] 

On  this  day  the  judgment  of  the  Court  was  delivered  to  the 
following  effect,  by 

Loan  Ellenborouoh,  Ch.  J. :  (After  stating  the  case:) 

Objection  has  been  made  to  the  granting  of  this  prohibition,  [  533  ] 
that  it  comes  too  late,  after  sentence,  and  that  the  ground  upon 
which  it  is  applied  for  is  now  matter  of  appeal  and  not  of 
prohibition :  that  if  the  defect  of  jurisdiction  does  not  appear 
upon  the  face  of  the  libel,  it  is  too  late  to  apply  for  prohibition 
After  sentence ;  that  it  does  not  appear,  from  the  proceedings, 
that  the  Court  below  did  proceed  upon  the  Act  of  Parliament, 
and  that,  on  the  contrary,  it  might  have  proceeded  in  fact  upon 
some  other  ground,  as  upon  the  statute  2  &  3  Edw.  VI.  In 
support  of  these  positions,  several  authorities  have  been  cited 
And  relied  on  by  the  counsel  for  the  defendant ;  2  Bol.  Abr.  209, 
pi.  2;  Argyle  y.  Hunt,  (1  Strange,  197 ;)  The  Churchwardens  of 
Market  Bo»ivorth  v.  The  Rector  of  Market  Bosxcorth,  (1  Ld.  Raym. 
435),  and  FuU  v.  Hutchins,  clerk,  (Cowp.  422.)  As  to  this  latter 
objection,  it  is  clear  that  the  ecclesiastical  court  could  not  have 
proceeded  on  any  other  ground  than  the  Enclosure  Act,  because, 
in  the  proceedings  the  plaintiff  below  no  otherwise  denied  the 
Allegation  of  the  defendant  below,  that  the  lands  were  extra- 
parochial,  than  by  alleging  that  the  defendant  occupied  lands 
near  to,  and  for  which  he  claimed  common  on  the  said  moor, 
and  had  an  allotment  thereof ;  and  also  by  stating  the  statutes 
31  Geo.  in.  c.  91,  and  37  Geo.  HI.  and  alleging  that  by  the 
effect  of  those  statutes  the  land  so  allotted  was  annexed  to  the 
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Gould  parish  of  High  Ham.  So  that  it  is  certain  that  the  ecclesiastical 
Gappeb.  court  had  no  ground  upon  which  to  exercise  their  jurisdiction 
but  those  two  Acts  of  Parliament  and  the  construction  of  the 
same.  As  to  the  objection  that  the  authorities  do  not  warrant  a 
prohibition  unless  the  defect  appears  on  the  face  of  the  libel, 
even  in  the  case  of  FuU  v.  Hutchinsy  a  distinction  is  taken  where 
the  temporal  matter  comes  incidentally  in  question,  and  the 
ecclesiastical  court  proceeds  according  to  other  principles  than 
the  temporal  courts:  and  as  an  instance,  Lord  Mansfield 
mentions  the  construction  of  Acts  of  ParUament,  and  says  "  they 
shall  not  be  prohibited  unless  they  proceed  to  determine  contrary 

[534]  to  the  principles  of  the  common  law."  It  must  be  observed 
indeed,  that  in  such  cases  no  prohibition  can  go  until  after 
sentence,  and  in  Shatter  v.  FHend,  (Salkeld,  547,)  the  same 
distinction  was  taken,  that  where  the  Court  has  jurisdiction  of 
the  original  matter  and  an  incident  happens,  which  is  of  tem- 
poral conusance,  they  shall  try  the  incident ;  but  they  must  try 
it  as  the  common  law  would;  and  it  was  held  in  that  case  that  ii 
was  not  too  late  to  come  for  a  prohibition  after  sentence,  for,  the 
sentence  is  the  grievance.  The  next  point  is,  whether  the 
statute  has  been  misconstrued  or  not.  But  as  to  the  actual 
misconstruction  of  it,  the  counsel  for  the  defendant  in  prohibi- 
tion  did  not  argue  that  the  effect  of  the  allotment  was  to  make 
the  land  a  part  of  the  parish  of  High  Ham.  If  this  was  the 
first  time  that  the  question  had  occurred,  it  might  perhaps  be 
deemed  matter  of  appeal  rather  than  prohibition,  according  to 
the  opinion  of  Mr.  Justice  BuLLER.t  But  from  very  early  times 
down  to  an  authority  recognized  by  the  House  of  Lords,  namely, 
the  case  of  Brymer  v.  Atkins, X  it  appears  that ''  misconstruction 
of  law  is  a  ground  for  prohibition,"  and  we  cannot  hold  ourselves 
warranted  in  an  opinion  that  the  grounds  of  prohibition  are  so 
narrow  as  to  be  confined  only  to  that  which  appears  upon  the 
face  of  the  libel.  Mr.  Justice  Blackstone,  in  his  Commentaries, 
in  stating  the  cases  in  which  prohibition  must  go,  b.  iii.  c.  7, 
8.  112,  says,  ''if  in  handling  of  matters  clearly  within  their 
cognizance,  they  transgress  the  bounds  prescribed  to  them,  as 
where  they  require  two  witnesses  to  prove  the  payment  of  & 

t  Home  y.  Camden,  4  T.  B.  382.  t  1  H.  Bl.  164. 
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legacy,  a  release  of  tvthes,  or  the  like,  in  such  cases  a  prohibi-  Qodld 
tion  will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  qappeb. 
actual  payment,  is  not  properly  a  spiritual  question,  but  only 
allowed  to  be  decided  by  those  courts,  because  incident  or 
accessary  to  some  original  question  clearly  within  their  jurisdic- 
tion, it  ought,  therefore,  where  the  two  laws  differ,  tq  be  decided 
not  according  to  [the  spiritual  but  according  to  the  temporal 
law,"  This  seems  to  me  the  fair  result  drawn  from  the  authority  [  686  ] 
of  the  cases.  And  that  such  are  the  principles  upon  which 
prohibitions  may  be  granted  has  been  held  by  very  considerable 
Judges,  as  in  2  Eol.  Abr.  840,  pi.  11 ;  2  Levinz,  209.  t  So  in 
Com.  Dig.  prohibition,  G.  28,  and  D.  "  a  prohibition  lies  after 
sentence,  if  the  Ubel  be  for  a  thing  within  their  jurisdiction,  and 
a  temporal  matter  becomes  incident,  and  they  refuse  such  proof 
as  the  temporal  courts  allow,  as  proof  by  a  single  witness."  In 
Sir  W.  Juxon  v.  Lord  Byron,  (2  Levinz,  64,)  Lord  Hale  and  the 
whole  Court  agreed  that  the  ecclesiastical  court,  though  they 
may  try  matters  at  common  law  which  fall  in  incidentally  where 
the  principle  is  ecclesiastical,  yet  they  shall  be  prohibited  if  they 
proceed  in  the  trial  of  such  incident  temporal  matter  otherwise 
than  the  common  law  would.  And  in  Slwtter  v.  Friend,  (accord- 
ing to  the  report  in  Carthew,  148,)  "  it  was  allowed  that  regularly 
where  the  spiritual  court  hath  cognizance  of  the  principle,  they 
shall  have  cognizance  of  the  incidents  and  accessaries;  but  if 
the  incident  is  matter  merely  temporal,  they  must  proceed  there 
according  to  the  course  of  the  common  law,  and  not  secundum 
ju8  ecclesiasticum.  In  the  articvli  cleri,  3  Ja.  I.t  exhibited  under 
the  authority  of  Bancroft,  Archbishop  of  Canterbury,  there  is 
one  article  that  "no  temporal  judges,  under  colour  of  authority 
to  interpret  statutes,  ought,  in  favour  of  their  prohibitions,  to 
make  causes  ecclesiastical  to  be  of  temporal  cognizance."  To 
which  the  answer  was,  that  "for  the  judges  expounding  of 
statutes  that  concern  the  ecclesiastical  government  or  pro- 
ceedings, it  belongeth  unto  the  temporal  judges."  So  Wheeler's 
case,  (in  (rodbolt,  218),  was  a  question  upon  a  statute  within  the 
jurisdiction  of  the  ecclesiastical  court.  On  this  case  Mr.  Justice 
BuLLBB  says,  in  Home  v.  Lord  Camden,  that  it  seems  to  have 

t  Bastard  y*  Siuckley.  t  2  Iiiflt  614. 
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Gould  been  decided  on  the  ground  that  the  ecclesiastical  court  had  no 
Gappeb.      jurisdiction  in  that  case.    Bat  it  seems  rather  that  the  gronnd 

[  536  ]  was  that  the  ecclesiastical  court  had  held  that  to  be  a  breach  of 
the  statute  which  the  courts  of  common  law  would  not  have 
held  to  be  so.  So  also  in  Boll's  Abr.  808,  pi.  27,  the  book  can 
only  be  understood  of  a  prohibition  after  sentence,  and  even 
after  an  appeal  to  the  delegates,  where  there  was  a  judgment 
given  upon  the  construction  of  a  statute  contrary  to  the  common 
law ;  and  the  next  case  which  follows  in  the  same  book,  pi.  28, 
H.  22,  Ja.  B.  B.  (of  administration  intended  to  be  granted,  on 
appeal,  to  the  son  of  a  bastard,  who  claims  to  be  next  of  kin  of 
the  whole  blood,  but  cannot  be  so  by  our  law)  establishes  the 
same  doctrine  as  to  the  manner  in  which  the  ecclesiastical  court 
must  decide  upon  matters  of  common  law.  In  Berkely  v. 
Marrice,  (Hardres,  502,)  where  the  defendant  pleaded  the  Statute 
of  Limitations  to  a  suit  in  the  admiralty  court,  the  Court  held 
"  that  the  admiralty  court  ought  to  have  received  the  plea ;  and 
if  it  were  not  received,  the  rejecting  of  it  was  a  good  cause  to 
have  prohibition ;  as  likewise  if  they  receive  it,  and  do  not  give 
sentence  thereupon,  as  the  common  law  requires.  But  a  pro- 
hibition lies  not  before  refusal,  because  the  original  matter  is 
examinable.  The  counsel  on  the  other  side  urged  that  the 
reason  of  the  suit  being  so  long  delayed  was  on  account  of  the 
absence  of  the  plaintiff  below ;  but  the  Court  held  that  was  not 
material,  for  the  statute  provides  for  the  absence  of  the  defendant 
below,  only."  In  Sir  T.  Baymond,  496,  Garter  v.  Crawley ^  it  is 
said,  "whatever  is  determined  by  the  common  law  to  be  the 
true  meaning  of  the  Act  must  be  a  rule  to  the  ecclesiastical 
courts;  for  the  courts  of  common  law  are  entrusted  with  the 
exposition  of  the  Acts  of  Parliament,  and  we  ought  not  to  suffer 
them  to  proceed  in  any  other  manner  than  shall  be  adjudged  to 
be  the  true  meaning  of  this  Act."  In  the  report  of  the  same 
case,  in  Freeman,  296,  297,  298,  it  seems  there  was  a  difference 
between  the  Judges  in  this  case;  but  that  difference  did  not 
proceed  upon  the  ground  for  which  the  case  was  quoted,  but 
upon  what  was  to  be  the  true  construction  of  the  statute.     The 

[  537  ]  case  of  Fierce  v.  Hopper,  (1  Strange,  249,)  proceeded  not  only 
upon  the  ground  of  a  want  of  jurisdiction  in  the  inferior  Court, 
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as  was  stated  by  Mr.  Justice  Buller,  bat  also  upon  a  mis-  Gould 
construction  of  the  statute  in  that  case.  For,  Pratt,  Ch.  J.  says,  gappbb. 
"  The  question  is,  whether  the  plaintiff  has  incurred  the  penalty 
of  the  statute ;  for  if  he  has,  the  jurisdiction  of  the  Court  of 
Admiralty  of  the  Cinque  Ports  is  not  to  be  doubted ; "  and  again 
he  concludes,  "  But  even  admitting  it  to  be  within  the  intent  of 
the  Act,  yet  surely  in  the  case  of  freehold  we  ought  to  be 
satisfied  of  the  justice  of  that  removal  (of  the  plaintiff)  by  their 
(the  defendants')  shewing  a  power  to  make  bye-laws  and  every 
other  step  necessary  to  make  a  lawful  removal ;  and  for  want  of 
this,  as  well  as  for  want  of  jurisdiction  of  the  cause,  I  think  no 
consultation  ought  to  go."  All  these  cases  are  clearly  within 
the  jurisdiction  of  the  several  Courts  below.  Some  of  them  are 
cases  where  the  courts  of  common  law  have  taken  upon  them- 
selves the  construction  of  Acts  of  Parliament  peculiarly  appUc- 
able  to  the  jurisdiction  of  the  Courts  below ;  and  the  distinction 
which  was  laid  down  by  the  counsel  for  the  defendant  by  no 
means  applies  to  them :  for  the  prohibitions  in  those  cases  were 
granted  not  merely,  as  was  contended  by  him,  where  the  rules  of 
the  two  jurisdictions  must  necessarily  clash,  as  in  the  case  of 
prescriptions  and  the  not  allowing  of  proof  of  a  fact  by  one 
witness  only ;  but  it  appears  that  in  all  cases,  in  which  matters 
of  a  temporal  nature  occurred  incidentally,  it  was  held  a 
sufficient  ground  for  granting  a  prohibition  against  the  several 
inferior  Courts  when  such  Courts  had  decided  contrary  to  the 
rules  of  the  common  law.  And  not  only  in  the  case,  decided  by 
Lord  Hale,  of  Sir  Wm.  Jiucoii  v.  Lord  Byron^  but  also  in  Full  v. 
Hutching,  the  same  principle  was  recognized.  To  use,  as  applic- 
able to  this  subject,  the  words  of  Vaughan,  J.  whose  authority 
has  been  quoted : — If  the  granting  of  prohibition  to  the 
spiritual  courts  in  this  case  were  res  integra  now,  we  might  not 
see  reason  to  grant  them ;  yet,  after  prohibitions  have  been  so  , 

granted  for  several  ages,  we  cannot  be  expected  to  alter  the  law 
as  it  appears  to  stand  at  present.    For  these  reasons  we  are  of       [  588  ] 
opinion  that  the  prohibition  must  go. 

Prohibition  granted. 
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^^'  (2  Smith,  3—5.) 

[  3  ]  Thougli  it  may  be  the  duty  of  all  persons  to  give  information  to  hb 

Majesty's  proper  officers  concerning  abuses,  yet  if  one  write  of  another 
in  a  letter  to  such  officer,  that  he  is  doing  something  to  the  prejudice  of 
his  Majesty's  service,  which  is  not  true,  this  is  sufficient  evidence  of  a 
malicious  intention ;  and  where  no  excuse  is  set  up  by  the  defendant, 
the  jury  may  well  find  him  guilty,  though  there  be  no  other  publication 
and  no  further  proof  of  malice.  What  is  a  malicious  publication,  it  is 
for  the  jury  to  determine. 

In  case  for  publishing  a  libel,  tried  at  the  last  assizes  for 
Suffolk,  before  Heath,  J.  the  libel  proved  was  an  anonymous 
letter,  written  by  the  defendant  to  Sir  Evan  Nepean,  for  the 
Lords  Commissioners  of  the  Admiralty,  in  which  he  stated  that 
the  plaintiff  had  taken  upon  himself  to  grant  protections  to 
certain  mates  of  vessels,  that  he  was  in  fact  not  a  magistrate  for 
the  seaport  town,  and  had  no  power  to  do  so,  but  that  this  was 
to  the  prejudice  of  his  Majesty's  service.  In  this  letter  the 
defendant  stated  the  names  of  certain  mates,  and  of  their  ships, 
for  which  he  said  such  protections  had  been  granted.  The 
protection  alluded  to  is  granted  usually  to  the  mates  of  ships  in 
the  Greenland  fishery,  and  other  trading  vessels,  by  a  magistrate, 
upon  oath  made  by  the  captain  that  the  bearer  is  his  mate. 
The  Admiralty  Board  immediately  sent  to  the  regulating-officer 
at  Yarmouth  to  make  inquiry  into  the  fact ;  and  he  {^plying  to 
the  defendant  himself  and  to  others,  and  finding  that  there  was 
[  *4  ]  no  truth  *in  the  charge.  Sir  E.  Nepean  gave  up  the  letter,  and 
directed  an  action  to  be  brought.  The  defendant's  counsel,  at 
the  trial,  called  no  witnesses ;  but  insisted  that  the  plaintiff  had 
not  sufficiently  proved  a  malicious  publication,  since  this 
was  only  a  confidential  communication  to  the  proper  officer  to 
whom  information  ought  directly  to  be  sent,  and  there  was  no 
other  proof  of  any  malicious  intention,  or  of  any  further  publica- 
cation.    The  case  was  left  to  the  jury  by  the  learned  Judge,  and 
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they  found  a  verdict,  guilty.  Selion,  Serjt.  now  moved  for  a  Bobikbok 
new  trial,  on  the  above  grounds,  and  also  in  arrest  of  judgment.  hat. 
He  cited  Lake  v.  Kingy\  and  Rex  v.  Bailey ^l  to  shew  that  a 
communication,  concerning  abuses  made  to  proper  public  officers, 
is  not  a  malicious  publication  of  a  libel.  Lord  Ellenbobough, 
Ch.  J.  observed,  that  those  were  cases  in  which  it  was  the  duty 
of  the  defendants  to  make  such  communications  or  complaints, 
but  that  this  might  be  merely  an  officious  interference.  Upon 
inquiry,  it  appeared  that  the  defendant  was  a  magistrate,  and 
might  grant  the  protections  himself ;  and  Erskine,  amicus  curiae 
mentioned  a  case  which  occurred  just  before  he  was  called  to  the 
bar,  in  which  one  being  about  to  be  married  to  the  defendant's 
sister,  he  (the  defendant)  wrote  to  her,  desired  her  not  to  marry 
the  plaintiff,  and  stated  circumstances  to  his  discredit;  and  there 
Lord  Gh.  J.  De  Grey  said,  that,  if  the  publication  was  only  to 
the  sister,  it  would  not  be  a  libel. 

Lord  Ellenbobough,  Gh.  J.  thought,  that,  being  to  his 
sister,  it  might  be  considered  as  his  duty  to  write  to  her,  and, 
even  here,  he  said,  it  might  be  considered  as  the  duty  of  every 
person  to  communicate  to  his  Majesty's  servants  every  cir- 
cumstance of  this  kind,  which  might  be  prejudicial  to  the 
interest  of  his  Majesty's  service.  He  also  doubted  whether  the 
Board  of  Admiralty  did  right  *in  suffering  the  paper  to  go  out  of  [  •!>  I 
their  hands,  since  it  might  tend  to  discourage  the  giving  of 
information  concerning  abuses.  But  as  to  the  question  of 
malicious  publication  or  not,  it  was  entirely  with  the  jury;  and 
the  absence  of  all  grounds  for  the  representation  was,  he  said, 
sufficient  proof  of  malice  where  no  excuse  was  offered  in  evidence 
on  the  part  of  the  defendant. 

On  the  motion  in  arrest  of  judgment,  the  Gourt  held  that  it 
was  matter  of  libel,  if  properly  averred  and  stated  in  the  declara- 
tion,  and  SeUon  took  nothing  by  either  motion. 

t  1  Saund.  131.  wrong.    B,    y.  Bailie,  Holt  N.  P. 

X  1  Esp.  596.    [ThiB  leferenoe  is      312,  n.  appears  to  be  meant. — ^F.  P.] 
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1804.  KAIKES  V.  TOWNSEND  and  Another. 

-^9.  (2  Smitii,  9—12.) 

[91  If  a  man  in  his  own  soil  erect  a  thing  which  is  a  nuisance  to  another, 

as  by  stopping  a  rivulet,  and  so  diminishing  the  water  used  by  him  for 
his  cattle ;  the  party  injured  may  enter  on  the  soil  of  the  other  and 
abate  the  nuisance,  and  justify  the  trespass ;  and  this  right  of  abate- 
ment  is  not  confined  merely  to  nuisances  to  a  house,  to  a  mill,  or  to- 
land.  The  cases  put  in  2  Boll.  Ab.  144,  b,  Nuisance,  Beformation  (S.) 
are  only  put  by  way  of  instance. 

Trespass,  for  breaking  and  entering  the  plaintiff's  close,  called 
the  Mill-pond  Meadow,  in  Dunsbome  Abbots,  Gloucester,  and 
pulling  down,  demolishing,  and  destroying  a  certain  dam  there 
erected,  for  the  purpose  of  supporting,  making,  and  containing  a 
certain  fish-pond ;  whereby  the  water  did  run  and  flow  out  of 
the  said  pond,  and  the  plaintiff  lost  the  water  thereof,  &c.  Pleas, 
Ist,  Not  guilty,  and  several  pleas  in  justification;  viz.  Ist.  Thai 
one  Giles  Haines  was  seised  in  fee  of  three  closes,  &c.  in 
Daglingworth,  in  the  said  county,  and  that  a  certain  rivulet, 
or  stream  of  water,  from  time  whereof,  &c.  until  the  wrongful 
obstruction  after  mentioned,  ran  and  flowed,  &c.  from  the  said 
[  *10  ]  close  of  the  plaintiff,  in  *which,  &c.  through  divers  lands  unto 
and  into,  and  through  the  said  closes  of  the  said  G.  H.  for  the 
use  of  the  tenant  and  tenants  of  the  said  closes,  for  the  watering 
of  his  and  their  cattle  from  time  to  time,  feeding  and  depasturing 
thereon  ;  and  that,  before  the  time  when,  &c.  and  on,  Slc.  the 
said  dam  was  wrongfully  put,  &c.  and,  at  the  said  times,  when,  &c. 
^TongfuUy  remained,  and  was  in  the  said  close  of  the  plaintiff, 
upon  and  across  the  channel  of  the  said  rivulet,  and  penning  up, 
confining,  and  obstructing  divers  large  quantities  of  the  water  of 
the  said  rivulet,  in  the  said  close  of  the  plaintiff,  insomuch  that 
divers  large  quantities  of  the  waters  of  the  said  rivulet  were 
thereby  wrongfully  prevented  from  running  from  and  out  of  the 
said  close  of  the  plaintiff  unto  and  into  the  said  closes  of  the 
said  G.  H.  as  before  that  time  they  had,  &c.  and  were  wrongfully 
pent  up,  kept,  and  confined  in  the  said  close  of  the  said  plaintiff, 
and  were  there  evaporated,  absorbed  into  the  earth,  and  lost ; 
and  whereby  the  said  G.  H.  could  not  have  the  use  of  the  said 
rivulet  in  his  said  closes  for  the  watering  of  the  said  cattle,  at 
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the  said  times,  when,  &c.  feeding  and  depastaring  therein,  in  so  baikes 
ample  a  manner,  &c.  the  said  defendants,  as  the  servants  of  the  towkssnd. 
said  6.  H.  and  by  his  command,  in  order  to  remove  the  said 
nuisance,  &c.  broke  and  entered  the  said  close,  &c.  and  pulled 
down,  &c.  (justifying  the  whole  of  the  trespass)  as  it  was  lawful 
&c.  2ndly,  a  like  plea,  as  the  servants  of  one  H.  H. ;  8rd  plea, 
stating  a  prescription  for  the  inhabitants  of  dwelling-houses  in 
Daglingworth,  to  have  the  liberty  of  taking  the  water  from  the 
said  rivulet  in  the  said  parish,  to  their  respective  dwelling- 
houses  there,  to  be  therein  used  for  the  cooking  and  dressing  of 
their  victuals ;  then  stating  the  obstructing  as  before,  whereby 
the  defendants  and  the  other  occupiers,  &c.  could  not  have  the 
use  of  the  same  in  as  ample  a  manner,  and  so  justifying  the 
abatement  of  the  dam,  &c.  as  a  nuisance.  There  were  other 
similar  pleas  to  the  number  of  six  in  the  whole.  Beplication, 
joining  issue,  on  not  guilty.  As  to  the  special  pleas,  the  defen- 
dant, de  injuriu  stui  propria,  committed  the  trespasses.  Also  a 
*new  assignment ;  to  which  the  defendant  pleaded  not  guilty,  &c.  [  *^^  ] 
At  the  trial,  at  the  last  assizes  for  Gloucester,  the  nuisance 
being  proved,  the  jury  found  a  verdict  for  the  defendants  on 
the  above  pleas. 

WiUiams,  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  the  judgment  entered  up  for 
the  plaintiff,  instead  of  the  defendant.  He  moved  this  upon  the 
ground  that  the  defendant,  in  the  pleas  upon  which  he  obtained 
his  verdict,  had  not  stated  a  nuisance  to  have  existed  of  such  a 
nature,  as  by  law  would  entitle  him  to  enter  upon  the  plaintiff's 
land  to  abate  it ;  but  that  he  should  be  put  to  his  remedy  by 
action  upon  the  case.  He  admitted  that  there  were  many  prece- 
dents in  practice  of  such  pleas  of  justification,  but  they  were 
never  judicially  before  the  Court ;  and,  he  contended,  that  they 
were  only  available  where  the  nuisance  was  to  the  defendant's 
house,  his  mill,  or  his  land.  He  cited  Baten's  case,!  where  Lord 
Coke  says,  notaj  "  There  are  two  ways  of  redressing  a  nuisance, 
one  by  action,  and  in  that  he  shall  recover  damages,  and  have 
judgment,  that  the  nuisance  shall  be  removed,  abated,  or  cast 

t  9Co.  Bep.  56  b. 
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Baikes  down,  as  the  case  requires ;  or  the  party  grieved  may  enter,  as 
TowKSEND.  appears  by  17  E.  III.  44 ;  9  E.  IV.  86."  But  that  case,  {Baten's 
case)  was  a  qtu)d  permittat,  to  prostrate  a  messuage  erected  to  the 
injury  of  the  house  of  the  plaintiff.  And  in  2d  Boll's  Abridg- 
ment, 144,  pi.  2  &  8,  it  is  only  said,  that ''  If  a  man  in  his  own 
soil,  erects  a  thing  which  is  a  nuisance  to  my  mill,  or  my  house, 
or  land,  &c.  I  may  stand  on  my  own  land  and  abate  it ; 
9  E.  lY.  85,  b.  So,  I  may  enter  on  his  land  and  abate  the 
nuisance,  and  justify  the  same  in  trespass.  9  E.  lY.  85  ;  Curia, 
E.  IV.  5  ;  Co.  9 ;  Baten,  55  ;  Co.  5  ;  Penrudd."  From  which 
the  right  of  abatement  should  seem  to  be  confined  only  to  the 
cases  there  put. 

£  12  ]       But  by  LoBD  Ellbnborough,  Ch.  J. : 

Those  cases  are  only  put  as  instances.  You  should  come  with 
a  very  strong  case  to  apply  to  enter  up  judgment  for  the  one 
party  instead  of  the  other,  after  a  verdict.  There  are  not  above 
three  cases  reported  in  which  this  was  ever  done.  We  must 
leave  you  to  bring  your  writ  of  error. 

Rvie  nisi  refused. 


•-'   -  . 


■■•-''.  ^A^.sTrro^\-^''  "^' 
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LEEDS  AND   Another  v.   WEIGHT.  isoa. 

(3  Bob.  &  P.  320—321.)  Ji^7. 

A.,  the  general  agent  in  London  of  B.  &  Co.  a  bouse  at  Paris,  with  ^  ^ 
power  to  export  for  them  to  such  markets  as  he  should  think  fit,  pur- 
chased goods  in  the  name  of  B.  &  Co.  of  C.  at  Manchester,  and  directed 
them  to  be  sent  to  D.  a  packer  in  London.  After  their  arrival  A.  had 
some  of  the  goods  unpacked  and  sent  away,  and  the  remainder  repacked. 
News  then  arrived  of  the  failure  of  B.  &  Co.  Held  that  the  goods  in 
D.'s  hands  were  no  longer  in  transitu,  and  that  C,  therefore,  had  no 
right  to  stop  thenut 

Tboveb  for  goods.  The  cause  was  tried  before  Lord  Alvanley, 
Oh.  J.  at  the  Guildhall  sittings  after  last  Term,  when  it  appeared 
that  the  goods  in  question  were  purchased  of  the  plaintiffs  at 
Manchester,  by  one  Moisseron  (who  was  the  general  agent  in 
London  of  the  house  of  Le  Grand  &  Go.  of  Paris)  in  the  name  of 
that  house ;  that  by  Moisseron's  directions  the  goods  were  sent 
for  him  to  the  house  of  the  defendant  in  London,  who  was  a 
packer,  and  arrived  there]  on  the  8rd  of  September,  1802 ;  that 
upon  their  arrival  there,  Moisseron  came  to  the  defendant's 
house,  and  had  some  of  the  goods  unpacked  and  sent  away,  and 
the  remainder  repacked ;  that  on  the  7th  of  September,  while 
the  goods  BO  repacked  remained  in  the  house  of  the  defendant, 
news  arrived  that  the  house  of  Le  Grand  &  Go.  at  Paris,  had 
failed ;  upon  which  the  plaintiffs  tendered  to  the  defendant  his 
charges  upon  the  goods,  and  required  that  they  should  be 
delivered  up  to  them.  It  also  appeared  that  Moisseron  had  a 
general  power,  either  to  send  the  goods  to  Le  Grand  &  Co.  at 
Paris,  or  to  Holland,  Germany,  or  such  other  market  as  he  should 
think  most  beneficial.    A  verdict  was  found  for  the  defendant. 

Best,  Serjt.  now  moved  for  a  *  new  trial,  insisting  that  the 

t  Vide  8eoU  y.  PeUU,  3  Bos.  &  P.  anU,  p.  681  (5  East,  175,  181) ;  Bowe 
469,  p.  804,  poat;  Dixon  y.  Baldwen,      y.  Pick/ard,  8  Taunt  83. 
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Leedb  goods,  while  in  the  hands  of  the  defendant,  were  still  in  trajisitu, 
Wbioht.  &^^  consequently  that  the  plaintiffs  were  entitled  to  recover 
them.  He  referred  to  Hunt  v.  Ward,  cited  in  EUis  v.  Hunt,  (3 
T.  E.  467,)  where  goods  sent  by  order  of  the  vendee  to  a  packer, 
were  held  to  be  in  transitu,  the  packer  being  considered  as  a 
middleman  between  the  vendor  and  vendee ;  also  to  Stokes  v.  La 
Riviere,  (cited  in  the  same  case,  p.  466,)  t  and  Hoist  y.  Poivnal,  (1 
Esp.  N.  P.  Gas.  p.  240,)  to  shew  that  goods  must  be  considered 
in  transitu  till  they  arrive  at  their  ultimate  place  of  destination, 
and  to  Hodgson  v.  Loy,  (7  T.  R.  440). t 

LoBD  Alvanlby,  Ch.  J. : 

These  goods  were  not  sent  to  the  defendant  to  be  delivered  by 
him  to  the  house  of  Le  Grand  &  Go.  at  Paris,  but  they  were  sent 
to  Moisseron,  the  agent  of  that  house  in  London,  and  were  there 
to  await  his  disposal,  he  being  invested  with  authority  to  send 
them  to  such  market  as  he  should  think  most  advisable.  The 
[  •321  ]  goods,  therefore,  were  received  by  the  *defendant,  not  on  the 
account  of  Le  Grand  &  Go.,  but  on  that  of  Moisseron.  The 
delivery  to  the  defendant  was  clearly  a  delivery  to  Moisseron, 
although  the  goods  were  intended  for  exportation ;  and  indeed 
his  conduct  shews  that  they  were  so  considered,  since  after  their 
arrival  at  the  defendant's  house,  he  ordered  some  to  be  unpacked 
and  sent  away,  and  the  remainder  to  be  repacked.  None  of  the 
cases  cited,  therefore,  apply  to  the  present.  Indeed  Moisseron 
might,  if  he  had  so  pleased,  have  made  London  the  place  of 
their  ultimate  destination,  and  disposed  of  the  goods  there. 

Heath,  Booke,  and  Ghambbe,  Js.  concurring : 

Best  took  nothing  by  his  motion. 

t  1  E.  B.  744.  t  4  B.  E.  483. 
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ARBUCKLE    and    Another,    Assignees    of    HENEY       isps. 
POOLE,  Clerk,  an  Insolvent  Debtor,  v.  COWTAK         — * 

(3  Bos.  &  P.  321—330.)  ^  ^^^  ^ 

The  profits  of  an  ecclesiastical  benefice  do  not  pass  to  the  assignees 
under  an  insolvent  Act.t 

Assumpsit  for  the  use  and  occupation  of  the  vicarage  house, 
garden,  orchard,  and  glebe  land,  and  all  the  vicarial  tithes  of  the 
vicarage  of  the  parish  and  parish  church  of  Hemhill,  in  the 
county  of  Kent. 

[The  plaintiffs  were  the  assignees  under  the  Insolvent  Act,  87 
Oeo.  III.  c.  112,  of  a  beneficed  clergyman,  and  the  action  was 
brought  to  recover  the  profits  of  the  benefice,  from  the  defendant 
who  was  in  possession  under  a  receivership  agreement.  The 
question  was  whether  the  profits  of  the  benefice  which  were 
included  in  the  insolvent  debtor's  schedule  passed  to  the  plain- 
tiffs as  assignees.  The  case  was  argued  by  Marshall,  Serjt.  for 
the  plaintiffs,  and  by  Shepherd,  Serjt.,  for  the  defendant.] 

Cur.  adv.  vidt. 
On  this  day  the  opinion  of  the  Court  was  delivered  by  [  326  ] 

Lord  Alvanley,  Ch.  J. : 

With  respect  to  all  sums  of  money  which  had  become  due  to 
the  insolvent  at  the  time  when  he  took  the  benefit  of  the 
Insolvent  Act,  it  is  admitted  that  the  plaintiffs  are  entitled  to 
recover.  Unquestionably  every  right  and  interest  in  possession, 
which  had  vested  in  the  insolvent  previous  to  the  passing  of  the 
37th  of  Geo.  III.  c.  112,  was  by  that  Act  immediately  transferred 
to  the  assignees ;  and  whatever  action  might  have  been  brought 
by  the  insolvent,  may  be  maintained  by  the  assignees.  So  long 
as  the  defendant  continued  in  the  occupation  of  the  vicarage,  he 
was  liable  to  the  payment  of  the  stipulated  sum ;  as  far,  there- 
fore, as  the  action  extends  to  the  arrears  which  were  due  at  the 

t  In    modem    bankruptcy   Acts  Act,  1883  (46  &  47  Vict  c.  52,  s.  52). 

special  provision  has  been  made  in  The  case  is  however  retained  as  in- 

regaid  to  the  profits  of  an  ecde-  structive  upon  the  Common  Law  re- 

Biastical  benefice;  see  the  Bankruptcy  lating  to  such  a  benefice.— B.  C. 
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Abbvckle  time  when  the  insolvent  took  the  benefit  of  the  Act,  the  claim  of 
CowTAK.  ^^^  assignees  may  be  maintained.  Supposing  a  commission  of 
bankrupt  to  extend  to  persons  in  holy  orders,  still  the  question 
will  be,  Whether  the  assignees  under  this  insolvent  Act  have 
succeeded  to  the  rights  of  the  insolvent  in  all  the  revenues  of  the 
church  of  which  he  was  vicar  ?  for  it  is  impossible  to  contend 
that  they  are  entitled  under  the  agreement,  without  also  con- 
[  827 1  tending  that  if  there  had  been  no  agreement  they  would  have 
been  in  the  same  situation  as  the  vicar  himself,  and  would  have 
been  entitled  to  demand  from  the  possessors  of  the  glebe-lands 
and  from  the  terre-tenants  of  the  parish  the  rent  and  tithes  due 
to  the  vicar  of  Hemhill.  In  short,  it  must  be  argued,  that 
although  the  Insolvent  Act  does  not  expressly  make  the  assignees 
vicars,  yet  that  it  invests  them  with  all  the  ecclesiastical  rights 
of  the  vicar.  It  is  material  to  consider  how  the  common  law 
stood  with  respect  to  the  rights  with  which  creditors  of  persons 
in  holy  orders  and  beneficed  clerks  were  clothed.  No  one  is 
ignorant  that  at  common  law  land  could  not  be  taken  into  the 
hands  of  the  creditor  himself ;  the  profits  only  could  be  taken  by 
a  writ  of  levari  facias  directed  to  the  sheriff,  who  was  thereby 
empowered  to  levy  the  profits  arising  from  time  to  time  for  the 
benefit  of  the  creditor.  The  common  law  was  extremely  jealous 
of  obtruding  any  new  tenant  on  the  lord ;  it  did  not  allow,  there- 
fore, any  possession  to  be  taken  under  the  levari  facias,  but  only 
the  profits  to  be  levied.  By  the  statute  of  Westm.  2,  which  gave 
the  writ  of  elegit,  an  alteration  was  introduced  in  this  respect. 
By  that  Act  the  creditor  was  permitted  to  make  use  of  a  process 
by  which  he  was  put  into  possession  of  the  land  itself.  At  all 
times,  however,  the  King  was  entitled  to  take  possession  under 
an  extent,  for  the  objection  to  changing  the  tenant  did  not  apply 
to  the  case  of  the  King.  His  right  was  independent  of  the 
statute  of  Westm.  2 :  but  it  must  not  be  forgotten  that  while  the 
common  law  remained  unaltered  the  King  never  claimed  any 
authority  to  take  possession  of  ecclesiastical  rights  or  dues  by 
the  hands  of  his  own  ministers  the  sheriffs.  He  was  always 
obliged  to  have  recourse  to  a  writ  to  the  bishop,  under  which  the 
lands  were  sequestered.  Under  that  writ  possession  was  not 
given,  but  the  ordinary  was  bound  to  take  care  that  out  of  the 
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revenues  of  the  church  the  duties  of  the  church  should  be  abbuoklb 
provided  for.  We  find  in  2  Inst.  p.  4,  that  Lord  Coke  says,  cowtak. 
''  if  a  person  be  bound  in  a  recognizance  in  the  Chancery,  or  in 
any  other  Court,  &c.  and  he  pay  not  the  sum  at  the  day,  by  the 
common  law  if  the  person  had  nothing  but  ecclesiastical  goods 
the  recognizee  could  not  have  had  a  levari  facias  to  the  sheriff  to 
levy  the  same  of  those  goods,  but  the  writ  ought  to  be  directed  to 
the  bishop  of  the  diocese  to  levy  the  same  of  his  ecclesiastical 
goods."  In  "Gilbert  on  Executions,"  p.  40,  it  is  said,  "elegit 
does  not  lie  of  the  glebe  belonging  to  the  parsonage  or  vicarage, 
nor  to  the  churchyard;  for  these  are  each  solum  Deo  conse- 
cratum;  "  and  for  this  is  cited  Jenkins'  Bep.  207,  where  the 
*same  doctrine  is  laid  down ;  and  also  that  no  capias  or  fieri  [  «328  ] 
facias  can  issue  against  a  clerk  if  it  appears  that  he  has  no  lay 
fee,  but  only  a  levari  facias  to  the  bishop.  Jenkins  refers  to  two 
cases  from  the  Tear-Books,  viz.  29  Ed.  III.  44,  and  21  Ed.  IV. 
45.  We  have  therefore  complete  authority  for  saying,  that  at 
common  law  no  process  ever  issued  to  a  sheriff  to  levy  on 
ecclesiastical  property  the  debt  due  in  an  action,  and  Gilbert  is 
well  warranted  in  saying  that  no  elegit  lies.  Sir  Wm.  Black- 
stone  in  the  8rd  volume  of  the  "  Commentaries,"  p.  418,  gives 
an  account  of  the  writ  of  sequestration  to  the  bishop  of  the 
diocese,  which  he  says  is  in  the  nature  of  a  levari  or  fieri  facias 
to  levy  the  debt  and  damages  de  bonis  ecclesiasticis,  which  are 
not  to  be  touched  by  lay  hands.  The  same  account  is  given  of 
the  writ  in  "  Bum's  Eccl.  Law,"  tit.  Sequestration.!  There  has 
been  much  argument  respecting  the  power  which  a  clergyman 
had  over  his  own  benefice.  It  has  never  been  contended  how- 
ever that  a  parson  was  ever  seized  in  fee,  he  had  only  a  qualified 
right  in  his  hving,  and  at  common  law  could  make  no  lease  to 
bind  his  successor,  unless  confirmed  by  the  patron  and  ordinary. 
In  the  reigns  of  Hen.  YIII.  and  Eliz.  several  statutes  were 
passed  introducing  further  restrictions  with  respect  to  the  power 
of  ecclesiastics  over  their  benefices.  Until  the  18  Eliz.  c.  20, 
they  all  appear  to  have  been  made  for  the  benefit  of  the 
successor :  so  great  was  the  anxiety  of  the  Legislature  however 
to  prevent  ecclesiastics  from  divesting  their  own  rights,  that  the 
statute  of  18  Eliz.  c.  20,  explained  by  18  Eliz.  c.  11,  empowers 

t  Vol.  3,  p.  318,  2iid  ed. 
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abbucklb    them  to  take  advantage  of  their  own  non-reddeiice  to  defeat  leases 
OowTAN.     made  by  themselves.     Such  has  been  determined  to  be  the  effect 
of  that  statute  in  the  case  of  Frogmorton  d.  Fleming  y.  Scott,  (2 
East,  467). f    It  is  now  clearly  established  that  the  half  pay  of  an 
officer  is  not  assignable,  and  unquestionably  any  salary  paid  for 
the  performance  of  a  public  duty  ought  not  to  be  perverted  to 
other  uses  than  those  for  which  it  is  intended.    Notwithstanding 
the  case  of  Stevarty.  Tucker, I  in  which  it  was  held  that  the 
half  pay  of  an  officer  was  assignable  in  equity,  it  was  expressly 
decided  in  Flarty  v.  Odlum^  that  it  was  not  assignable  at  all, 
which  decision  met  with  general  approbation.    This  doctrine  is 
very  analogous  to  that  which  had  been  adopted  with  respect  to 
ecclesiastics;    the    same    poUcy  is  applicable  to    both    cases. 
Having  considered  in  what  manner  debts  might  be  enforced 
against   ecclesiastics    at    common    law,  I  will   now    consider 
[  *329  ]      whether  the  statutes  ^relative  to  bankrupts  and  insolvents  have 
introduced  any  alteration  in  this  respect.     That  a  private  cre- 
ditor should  be  able  to  avail  himself  of  a  writ  of  sequestration 
for  the  purpose  of  satisfying  his  debt  out  of  the  benefice  of  a 
clergyman,  and  yet  that  where  the  Legislature  has  vested  the 
whole  property  of  the  debtor  in  assignees  for  the  benefit  of  the 
creditors  in  general,  those  assignees  should  not  have  any  power 
to  affect  his  benefice,  would  certainly  be  an  anomaly  in  the  law. 
Whether  there  be  any  means  of  obviating  this  anomaly  I  will 
not  pretend  to  say.    Lord  Habdwicke,  in  the  case  Ex  parte 
MeymottfW  abstains  from  laying  down  decisively  in  what  manner 
the  claims  of  the  assignees  upon  such  property  might  be  made 
available.    He  seems  however  to  think  that  in  a  writ  to  the 
bishop  the  assignees  might  have  the  same  remedy  as  any  other 
creditor.    But  he  never  hints  at  an  idea  that  they  could  take 
possession  of  the  benefice  in  the  same  manner  as  they  might  of 
lay  property.    The  only  question  in  that  case  was.  Whether  a 
clergyman  could  be  made  a  bankrupt.    Mr.  Wilbraham  in  argu- 
ing for  the  negative,  insisted  that  his  living  could  not  be  assigned 
by  the  commission,  for  that  the  assignees  must  take  all  or  none ; 
and  if  they  took  all,  nothing  would  be  left  to  provide  for  the 
service  of  the  cure.    Lord  Habdwicke,  who  inclined  to  think 

t  6  E.  E.  477.  S  1  R  E.  791  (3  T.  E.  681). 

t  2  Bl.  1137.  II  1  Atk.  196. 
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that  a  clergyman  might  be  a  bankrupt,  after  noticing  this  objec-  abbuokls 
tion,  and  stating  the  common  law  role  with  respect  to  sequestra-  cowtak. 
tion,  says,  '*  I  do  not  see  (but  I  give  no  opinion)  why  the  same 
method  may  not  be  followed  under  the  commission  of  bankruptcy, 
for  it  does  not  appear  to  me  that  this  would  supersede  the 
bishop's  authority."  As  a  long  time  has  elapsed  since  this 
opinion  was  thrown  out,  during  which  some  clergymen  must 
probably  have  rendered  themselves  obnoxious  to  commissions  of 
bankruptcy,  I  desired  inquiries  to  be  made  respecting  the  mode 
of  proceeding  adopted  under  those  commissions.  But  these  in- 
quiries have  not  produced  any  instance  in  which  proceedings 
against  a  benefice  have  taken  place.  Nor  shall  I  undertake  to 
point  out  in  what  manner  the  assignees  in  this  case  must 
proceed.  But  although  there  may  be  difficulties  in  the  mode  of 
proceeding,  we  are  not  therefore  to  hold  that  the  nature  of  the 
property  which  a  clergyman  has  in  his  benefice  is  changed  by 
the  operation  of  an  insolvent  Act,  or  that  the  assignees  under 
such  an  Act  will  be  entitled  to  demand  and  receive  ecclesiastical 
dues.  The  agreement  in  this  case  is  a  mere  letter  of  attorney 
given  by  the  clergyman  to  the  defendant.  If  this  agreement 
could  be  deemed  *a  lease,  it  would  be  void  upon  the  face  of  it.  It  [  *330  ] 
would  be  a  lease  of  the  parsonage  house,  with  a  covenant  that 
the  new  tenant  should  occupy :  this  would  be  felo  de  se.  What- 
ever advantage  might  be  derived  through  the  intervention  of  the 
ordinary,  I  am  of  opinion  that  by  no  conveyance  of  the  party 
himself  could  he  divest  himself  of  his  benefice.  The  same 
reasons  which  have  induced  the  common  law  to  prevent  execu- 
tion against  a  benefice  by  the  hands  of  the  King's  civil 
ministers,  may  be  urged  with  equal  force  against  the  action 
now  brought  by  the  assignees.  We  are  therefore  of  opinion  that 
the  action  is  not  maintainable  so  far  as  it  relates  to  the  rent 
which  has  accrued  subsequent  to  the  assignment  under  the 
Insolvent  Act. 

Per  Curiam  :  Verdict  to  be  entered  for  the  defendant. 
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HADKINSON  v.  ROBINSON.t 

(3  Bos.  &  P.  388—393.) 

If  a  cargo  of  a  petifihable  nature  be  insured  from  A.  to  B.  with  the 
[  388  ]  uBual  memorandum,  and  in  the  course  of  the  voyage  information  be 

received  by  the  master  that  the  port  of  B.  is  shut  against  the  ships  of 
his  nation,  in  consequence  of  which  the  commander  of  the  convoy  orders 
the  ship  to  proceed  to  another  port,  and  the  cargo  be  there  sold  by  oideta 
of  the  Vice- Admiralty  Court  for  a  very  small  sum  of  money,  the  assured 
cannot  abandon  as  for  a  total  loss.  It  seems  that  if  the  voyage  be  lost 
in  consequence  of  the  port  of  destination  being  shut  against  the  ship 
insured,  the  assured  cannot  declare  upon  this  as  a  loss  within  the 
policy. 

This  was  an  action  on  a  policy  of  insurance  upon  a  cargo  of 
pilchards,  on  board  the  ship  Pascaro,  at  and  from  Mounts  Bay 
or  any  port  in  Cornwall  to  Naples,  with  leave  to  join  convoy  at 
Falmouth  or  elsewhere.  The  policy  contained  the  usual  memo- 
randum that  com,  fish,  salt,  fruit,  flour,  and  seed  were  warranted 
free  from  average  unless  general,  or  the  ship  should  be  stranded. 
The  declaration  averred  the  loss  in  the  following  manner ;  ''  And 
the  said  plaintiff  further  says,  that  after  the  loading  of  the  said 
pilchards  on  board  the  said  ship  or  vessel,  to  wit,  &c.  the  said 
ship  or  vessel,  with  the  said  pilchards  so  on  board  thereof  as 
aforesaid,  to  be  carried  therein  upon  the  said  voyage  in  the  said 
writing  or  policy  of  assurance  mentioned,  departed  and  set  sail 
from  the  port  of  Penzance  aforesaid,  in  the  county  aforesaid,  on 
her  said  intended  voyage  in  the  said  writing  or  policy  of  assur- 
ance mentioned,  and  afterwards,  and  whilst  the  said  ship  with 
the  said  pilchards  on  board  was  sailing  and  proceeding  on  her 
said  voyage,  and  before  her  arrival  at  Naples  aforesaid*  to  wit, 
on,  &c.  the  port  of  Naples  aforesaid  was,  by  the  persons  then 
and  there  exercising  the  powers  of  government  in  the  kingdom 
of  Naples,  shut  against  all  ships  the  property  of  any  of  the  sub- 

t  The   principle  of   this  case  is  borne  (L.  C.)  in  hrman  S.S.  Co.  v. 

followed  in  the  judgment  of  Loid  Buthoff  (H.  L.   1882}    7  App.  Ca. 

CoLE&mOB,   Ch.  J.,    in  Mercantile  670,  676,  52  L.  J.  Q.  B.  109.  47  L.T. 

Steamship Co.Y.  ry«er{1881)7aB.D.  581.— B.  C. 
73,  76;  and  in  that  of  Lord  Sel- 
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jects  of  our  lord  the  now  King,  or  sailing  under  the  colours  of  Haokinsox 
our  lord  the  now  King,  and  against  all  merchandizes  the  pro-  bobinbo>:. 
perty  of  any  such  subjects,  carried  in  such  ships,  under  pain  of 
the  said  ships  and  merchandizes  being  confiscated  by  the  ^persons  [  *389  ] 
then  and  there  exercising  the  powers  of  govemmient  in  the  king- 
dom of  Naples,  whereby  the  said  ship,  with  the  said  pilchards 
on  board  the  same,  (the  said  ship  then  and  there  being  the 
property  of  some  then  subject  or  subjects  of  our  lord  the  now 
King,  and  sailing  under  the  colours  of  our  lord  the  now  King, 
and  the  said  pilchards  then  and  there  being  the  property  of  the 
plaintiff,  who  then  and  there  was  a  subject  of  our  lord  the  now 
King,)  was  then  and  there  prevented  from  pursuing  her  voyage 
to  Naples  aforesaid,  and  the  said  voyage  was  thereby  then  and 
there  totally  defeated  and  lost,  and  the  said  pilchards  then  and 
there  became  and  were  of  no  value  to  the  plaintiff,  to  wit,  at,  &c. 
whereof  the  defendant  afterwards,  to  wit,  on,  &c.  had  notice." 

The  cause  was  tried  before  Lord  Alvanley,  Ch.  J.  at  the  Guild- 
hall sittings  after  Michaelmas  Term,  when  it  appeared  that  the 
Pascaro  on  the  19th  of  October,  1800,  took  in  a  cargo  of  pilchards 
at  Penzance,  with  which  she  proceeded  to  Falmouth  in  order  to 
join  convoy ;  that  on  the  24th  of  January,  1801,  she  sailed  from 
Falmouth  under  convoy  of  the  Seahorse ;  that  after  having  met 
with  much  bad  weather  she  put  into  Lisbon,  by  order  of  the 
commodore,  on  the  18th  of  February ;  that  she  sailed  again  from 
Lisbon  on  the  2nd  of  March,  and  on  the  5th  received  intelligence 
that  English  vessels  were  excluded  from  all  the  ports  belonging 
to  the  King  of  Naples ;  that  on  the  16th  the  masters  were  called 
on  board  the  Seaharsey  and  those  who  were  destined  for  Naples 
and  Sicily  received  orders  from  the  commodore  not  to  proceed  to 
their  destinations,  but  to  make  Fort  Mahon  in  Minorca,  in  order 
to  get  further  intelligence ;  that  on  the  25th  the  Pascaro  arrived 
at  Port  Mahon,  where  the  report  respecting  the  state  of  the  ports 
of  Naples  was  confirmed ;  that  in  consequence  of  this,  a  survey 
was  taken  of  the  cargo  under  the  directions  of  the  Vice- Admiralty 
Court  at  Minorca,  and  the  cargo  was  afterwards  sold  by  public 
auction,  pursuant  to  the  order  of  that  Court,  for  a  very  small 
sum  of  money ;  that  in  consequence  of  intelligence  having  been 

received  in  this  country  of  the  treaty  between  the  Republic  of 

3  s  2 
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Hadkinson  France  and  the  King  of  Naples,  by  which  vessels  under  British 
^omiiBov.  colours  were  to  be  excluded  from  all  ports  in  the  dominions  of 
the  King  of  Naples,  the  plaintiff,  on  the  28rd  of  April,  gave 
notice  of  abandonment  to  the  underwriters,  which  the  latter 
refused  to  accept ;  and  that  as  soon  as  the  plaintiff  was  informed 
[  *390  ]  of  the  sale  at  Port  Mahon,  *he  communicated  all  the  papers  to 
the  underwriters,  and  demanded  payment  for  a  total  loss.  The 
jury  found  a  verdict  for  the  defendant.  A  rule  having  been  ob- 
tained in  Hilary  Term  calling  on  the  defendant  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial  granted, 

Best,  Serjt.  shewed  cause : 

This  is  an  attempt  by  a  sale  of  the  cargo  at  Minorca  to  create 
a  total  loss ;  whereas  if  the  cargo  had  proceeded  to  its  port  of 
destination  it  would  have  been  worth  nothing,  and  yet  the 
assured  would  not  have  been  entitled  to  recover.  Indeed  the 
motives  which  influenced  the  conduct  of  the  assured  are  plainly 
demonstrated  by  the  facts  in  evidence;  for  before  they  had 
received  information  of  the  situation  of  the  cargo,  they  gave 
notice  of  abandonment,  because  they  understood  that  the  ports 
of  Naples  would  be  shut.  But  in  Hamilton  v.  Mendez  (2  Burr. 
1198,)  Lord  Mansfibld  expressly  lays  it  down  that  an  assured 
cannot  elect  to  abandon  before  advice  is  received  of  the  loss. 
Now  in  this  case  the  only  regular  notice  of  abandonment  was 
given  previous  to  any  advice  having  been  received  of  the  loss : 
and  though  the  assured,  after  having  received  information  of  the 
sale  at  Port  Mahon,  handed  over  the  account  sales,  together  with 
the  other  papers,  to  the  underwriters,  and  demanded  payment, 
yet  as  they  did  not  specifically  state  their  intention  to  transfer 
their  interest  to  the  underwriters,  such  communication  did  not 
amount  to  a  notice  of  abandonment.! 

Shepherd  and  Bayley,  Serjts.  in  support  of  the  rule : 
To  entitle  the  assured  to  recover  for  a  total  loss,  it  is  not 

t  After  tlie  aigoment  of  Mr.  Seijt.  not  each  as  the  aasoied  oould  ze- 

Beat  the  Court  intitnated  to  the  other  oover  upon,  being  only  a  loes  of  tiie 

aide  that  according  to  the  caae  of  voyage;    and,    therefore,    to   avoid 

Poole  y.  FiizgeraU,  Willes,  641,  the  further  argument  directed  them  to 

loss  ayened  in  this  declaration  was  address  themselyea  to  that  point. 
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necessary  that  the  goods  should  either  be  actually  destroyed,  or  Hadkinboh 

taken  out  of  the  possession  of  the  owners.    It  is  sufficient  if    bobinbok. 

they  are  prevented  from  arriving  at  their  place  of  destination  by 

any  of  the  perils  insured  against.    The  underwriter  in  this  case 

contracted  that  the  cargo  should  be  carried  in  safety  from 

Mounts  Bay  to  Naples,  notwithstanding  the  restraint  of  princes. 

And  it  is  impossible  to  contend  that  the  Pascaro  was  not  as 

much  prevented  from  proceeding  to  Naples  by  the  restraint  of 

princes  as  if  she  had  actually  been  detained  by  the  government 

of  an  intermediate  port,  since  she  could  not  sail  into  Naples 

without  rendering    herself   liable    to    immediate    confiscation. 

Suppose  she  had  been  detained  at  Port  Mahon  by  ^embargo  or  by     ;[  ^391  ] 

stress  of  weather,  and  in  consequence  of  the  deterioration  of  the 

cargo  the  captain  had  been  obliged  to  sell  there ;  the  object  of 

the  voyage  having  been  destroyed  by  perils  within  the  policy, 

the  underwriters  must  have  been  responsible.    In  the  case  of 

Go88  V.  Withers  (2  Burr.  688),  which  was  an  insurance  upon  fish, 

the  assured  was  allowed  to  abandon  and  recover  for  a  total  loss, 

though  the  ship  had  been  recaptured,  and  the  cargo  remained  in 

specie  at  Milford  Haven.    The  only  ground  upon  which  the 

Court  could  have  determined  that  the  loss  was  total,  must  have 

been  that  the  voyage  was  defeated.    Lord   Mansfibld  says, 

**  The  disability  to  pursue  the  voyage  still  continued ; "  and  in 

another  place,  (p.  697,)  he  cites  Le  Guidon  to  prove  that  a  right 

to  abandon  arises,  not  only  upon  a  capture,  but  '^  any  other  such 

disturbance  as  defeats  the  voyage,  or  makes  it  not  worth  while 

or  worth  the  freight  to  pursue  it."     And  in  Cazdlet  v.  St,  Barbe 

(1  T.  B.  187  f),  Mr.  Justice  Bulleb  says,  that  the  policy  ''  is  an 

insurance  on  the  ship  for  the  voyage."    In  M* Andrews  v.  Vaughan 

(Park's  Insur.  116),  Lord  Mansfield  says,  that  either  the  voyage 

must  be  lost  or  the  cargo  destroyed ;  and  to  the  same  effect  is 

his  language  in  MiUes  v.  Fletcher  (Dougl.  231).     The  case  of 

Manning  v.  Newnham  (Park's  Insur.  168)  is  decisive.    That  was 

an  insurance  from  Tortola  to  London  upon  ship,  freight,  and 

goods,  warranted  free  from  particular  average.    The  ship,  soon 

after  leaving  Tortola,  was  so  much  damaged  by  stormy  weather 

that  she  was  obliged  to  put  back,  and  it  being  found  upon  survey 

t  1  E.  B.  178. 
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HADKIN60N   that  she  was  incapable  of  proceeding  with  her  cargo  to  London, 
BoBiK80K«    ^h^  sh^P  &^d  cargo  were  sold,  and  an  action  brought  against  the 
tmderwriters  for  a  total  loss.    Lord  Mansfieli),  in  delivering  his 
opinion,  says,  ''If  by  a  peril  insured  the  voyage  is  lost  it  is  a 
total  loss ;  otherwise  not : "  and  again,  ''It  is  a  contract  of 
mdemnity,  and  the  insurance  is  that  the  ship  shall  come  to 
London."    With  respect    to    the  case    of   Pole  v.  Fitzgerald 
(Willes,  641),  which  was  an  insurance  upon  a  ship  for  four 
months,  bound  upon  a  cruising  voyage,  with  a  warranty  against 
all  average,  though  the  cruising  was  prevented  by  one  of  the 
perils  within  the  policy,  yet  the  ship  was  in  safety  at  the  end  of 
the  four  months ;  which  was  equivalent  to  an  arrival  at  the 
destined  port,  where  the  insurance,  instead  of  being  for  a  certain 
time,  is  to  a  particular  port.    Admitting  that  the  first  notice  of 
abandonment  was  premature,  yet  when  intelligence  arrived  of 
those  circumstances  which  entitled  the  plaintiff  to  claim  payment 
[  *S92  ]      for  a  total  loss,  it  was  sufficient  for  him  *to  demand  such  pay- 
ment, without  giving  a  fresh  notice  of  abandonment.    In  the 
cases  where  the  want  of  a  notice  of  abandonment  has  precluded 
the  assured  from  recovering,  the  assured  has  neglected  to  make 
his  election  sufficiently  early ;  whereas  in  the  present  case  the 
plaintiff  made  his  election,  and  gave  notice  to  the  underwriters 
upon  the  first  receipt  of  the  intelligence  respecting  the  state  of 

the  ports  of  Naples. 

Cur.  adv.  tttft. 

The  opinion  of  the  Court  was  this  day  delivered  by 

Lord  Alvakley,  Gh.  J. : 

The  question  for  our  determination  is,  Whether  the  circum- 
stances which  have  happened  amount  to  a  total  loss  within  the 
policy  ?  The  policy  includes  capture  and  detention  of  princes, 
and  any  loss  which  necessarily  arises  from  such  acts  is  a  loss 
within  the  policy.  But  it  has  appeared  to  me  that  where  under- 
writers have  insured  against  capture  and  restraint  of  princes, 
and  the  captain,  learning  that  if  he  enter  the  port  of  his  destina- 
tion the  vessel  will  be  lost  by  confiscation,  avoids  that  p<»:t, 
whereby  the  object  of  the  voyage  is  defeated,  such  circumstances 
do  not  amount  to  a  peril  operating  to  the  total  destruction  of  the 
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thing  insured.  If  they  could,  the  same  principle  would  have  HiDKiKfioN 
applied  in  case  information  had  been  received  at  Falmouth  that  robinsok. 
the  ship  could  not  safely  proceed  to  Naples.  In  Ooss  v.  WiHiers, 
Hamilton  v.  Mendez,  and  MiUes  v.  Fletcher,  the  principles  by 
which  a  total  loss  is  to  be  ascertained  are  clearly  laid  down.  It 
is  there  said,  "  that  if  the  voyage  be  lost  or  not  worth  pursuing, 
if  the  salvage  be  high,  if  further  expense  be  necessary,  if  the 
insured  will  not  at  all  events  undertake  to  pay  that  expense,  &c. 
the  insured  may  abandon,  notwithstanding  a  re-capture.  But 
the  doctrine  thus  laid  down  is  only  applicable  to  cases  in  which 
the  loss  is  occasioned  by  a  peril  insured  against ;  which,  as  it 
appears  to  me,  must  be  a  peril  acting  upon  the  subject  insured 
immediately,  and  not  circuitously,  as  in  the  present  case.  With- 
out entering,  therefore,  at  present  into  the  question  which  has 
arisen  in  another  case,t  how  far  what  has  happened  can  be  con- 
sidered as  a  total  destruction  of  the  thing  insured,  I  think  that 
the  detention  of  the  cargo  on  board  the  ship  at  a  neutral  port  in 
consequence  of  the  danger  of  entering  the  port  of  destination 
cannot  create  a  total  loss  within  the  meaning  of  the  policy,  be- 
cause it  does  not  arise  from  a  peril  insured  against.  This  is  an 
insurance  *upon  an  article  from  England  to  Naples,  warranted  [  *393  ] 
free  from  particular  average.  The  plaintiff  therefore  cannot  re- 
cover, unless  the  article  be  totally  lost  by  a  peril  within  the  policy ; 
and  such  peril  must,  as  I  think,  act  directly  and  not  collaterally 
upon  the  thing  insured.  I  much  doubt  whether  if  a  verdict 
had  been  found  for  the  plaintiff,  judgment  might  not  have  been 
arrested.  With  respect  to  the  case  of  Manning  v.  Newnham  it  may 
be  observed,  that  Lord  Mansfield  expressly  decides  it  upon  the 
ground  of  the  voyage  being  lost  by  one  of  the  perils  insured 
against,  namely,  by  tempestuous  weather.  The  words  of  Lord 
Kbnyon  in  M^ Andrews  v.  Vaughan,  in  which  he  lays  down  that 
the  insured  may  recover  for  a  total  loss  if  the  voyage  be  lost, 
must  be  taken  with  reference  to  the  case  before  him,  in  which 
the  injury  arose  from  capture.  The  case  of  Cocking  v.  Eraser 
(Park's  Insur.  114,)  is  an  extremely  strong  authority  to  shew 
that  if  the  article  insured  (being  one  of  those  mentioned  in  the 
memorandum)  remain  in  specie,  the  assured  cannot  recover, 

t  Dyson  y.  BowcrofU    See  poti,  p.  809  (3  Bos.  &  P.  474). 
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Hadkikson  though  it  be  rendered  totally  useless,  and  never  reach  the  port  of 
BoBiKsoK.  destination.  But  that  case  did  not  involve  the  question  upon 
which  this  case  turns,  namely.  Whether  the  loss  were  occasioned 
by  a  risk  within  the  policy?  Here,  without  entering  into  the 
question  how  far  the  cargo  was  totally  lost,  the  claim  made  by 
the  assured  arises  from  the  ship  not  proceeding  to  that  port  to 
which  she  was  destined.  Had  she  proceeded  to  Naples  the  loss 
insured  against  might  have  arisen.  If  we  were  to  decide  that 
the  sale  at  Port  Mahon  was  a  total  loss  within  the  policy,  it 
would  afford  to  owners  insuring  cargoes  of  the  description 
specified  in  the  memorandum  the  opportunity  of  creating 
imaginary  dangers  whenever  the  cargo  was  not  likely  to  reach 
the  port  of  destination  in  a  sound  state,  and,  by  giving  notice  of 
abandonment,  to  throw  a  loss  upon  the  underwriters  to  which 
they  are  not  liable  by  the  terms  of  the  policy.  We  are  therefore 
of  opinion  that  the  verdict  was  right. 

Per  Curiam  :  Rule  discharged. 


1803.  THE  INHABITANTS  of  the  COUNTY  OF  CXJMBEB- 

Apriiij.  LAND  V.   Our   Sovereign   Lord   the   KING,   in 

In  th^  House  ErEOR. 

""^  ^^''  (3  Bob.  &  P.  354-360.) 


[354] 


[In  this  case,  the  House  of  Lords  affirmed  the  judgment  of 
the  King's  Bench  in  the  case  of  R.  v.  Inhabitants  of  Cumberland, 
reported  in  6  T.  B.  194  and  8  B.  B.  149.  Lord  Eldon  expressed 
his  opinion  that  the  general  words  of  the  statute  of  Anne  (1 
Ann.  stat.  1,  c.  18,  s.  5)  had  not  taken  away  the  certiorari  at  the 
instance  of  the  Crown ;  and  suggested  that  it  was  unnecessary 
to  decide  the  general  question  as  to  whether  those  bound  to 
repair  the  bridge  are  bound  to  widen  it ;  because  after  a  general 
verdict  it  might  be  presumed  that  the  over-narrowness  men- 
tioned in  the  indictment  arose  from  the  bridge  having  been, 
from  some  cause  or  other,  contracted  from  its  ancient  width. 
Macdonald,  G.  B.  delivered  the  opinion  of  the  Judges  present  t 
to  the  same  effect.] 

t  HoTHAM  B.,  Heath  J.,  Thowpsow  B.,  Eookb  J.,  and  Gbahah  B. 


VOL.™.]  1803.    C.  P.    8  BOS.  &  P.  368.  793 


CLAKE!  AND  Others,  Executors  of  MOLES,  v.  i803. 

DEVLIN.  ^^' 

(3  Bos.  &  P.  363—306.)  [  863  ] 

If  the  holder  of  a  bill  of  exohange,  of  which  payment  has  been 
refused,  inform  the  drawer  of  his  intention  to  take  seourity  from  the 
acceptor,  and  the  drawer  answer,  that  he  may  do  as  he  likes,  for  that  he 
(the  drawer)  is  discharged  for  want  of  notice,  and  it  appear  that  due 
notice  had  been  given ;  the  holder  may  sue  the  drawer  notwithstanding 
that  he  has  taken  security  from  the  acceptor;  for  the  drawer  xuider 
such  circumstances  must  be  considered  as  haying  assented  to  the 
security  being  taken.f 

This  was  an  action  upon  a  promissory  note  and  two  bills  of 
exchange  made  and  drawn  by  the  defendant  in  favour  of  Moles 
the  plaintiffs'  testator. 

The  cause  was  tried  before  Lord  Alvanley,  Ch.  J.  at  the  Guild- 
hall sittings  after  last  Michaelmas  Term,  when  it  was  insisted 
for  the  defendant,  that  part  of  the  plaintiffs'  demand,  to  the 
amount  of  40Z.  had  been  discharged  by  a  bill  of  exchange  for 
that  sum  given  by  the  defendant  to  Moles.  The  facts  respecting 
this  last-mentioned  bill  were  as  follows:  it  was  drawn  by  the 
defendant  upon  one  Atkinson,  payable  to  the  defendant's  own 
order,  and  accepted  by  Atkinson,  payable  at  the  defendant's 
house ;  the  defendant  indorsed  it  to  Moles,  and  put  it  into  his 
hands;  Moles  indorsed  it  to  one  Newcomb.  When  the  bill 
became  due  it  was  presented  at  the  defendant's  house  for  pay- 
ment, which  was  refused ;  on  the  next  day  Newcomb  gave  notice 
to  the  defendant  of  the  non-payment,  who  thereupon  desired  him 
to  take  out  a  writ  against  Atkinson,  saying,  that  if  Newcomb 
would  deliver  the  writ  to  him  he  would  get  Atkinson  arrested. 
Atkinson  having  been  accordingly  arrested,  and  having  lain  some 
time  in  gaol,  offered  Newcomb  to  give  him  a  warrant  of  attorney 
for  the  amount,  payable  by  instalments.  Upon  this  Newcomb 
told  the  defendant  that  it  was  in  vain  to  keep  Atkinson  any 
longer  in  gaol,  and  that  he  should  take  the  warrant  of  attorney ; 
to  which  the  defendant  answered,  **  You  may  do  as  you  like,  for 
I  have  had  no  notice  of  the  non-paymeift : "  Newcomb  replied, 

t  See  Dunatn  Fox  A  Co.  v.  NoHh      Ca.  1,  14,  60  L.  J.  Ch.  365,  43  L.  T. 
and  South  Wales  Bank  (1880)  6  App.      706.— R.  C. 
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Clask  "  How  can  you  say  so  when  you  arrested  Atkinson  yourself?  " 
Dbvlik.  Newcomb  *having  accordingly  taken  the  warrant  of  attorney  and 
[  *364  1  1^^  Atkinson  out  of  gaol,  it  was  contended  that  he  had  thereby 
discharged  Moles  the  previous  indorser  as  well  as  the  drawer, 
and  consequently  the  bill  indorsed  by  the  defendant  to  Moles, 
which  he  had  indorsed  over  for  value,  must  be  deemed  a  pay- 
ment to  the  amount  of  402.  A  verdict  was  taken  for  the  plaintifik, 
subject  to  the  opinion  of  the  Court,  Whether  under  the  circum- 
stances of  the  case,  the  bill  for  402.  was  to  be  considered  as  part 
payment  of  the  debt  declared  upon  ? 

Accordingly  a  rule  nisi  having  been  obtained  in  the  course  of 
last  Term  for  reducing  the  verdict, 

Shepherd  and  Best,  Serjts.  now  shewed  cause : 

The  question  is,  Whether  the  indorsees  could  have  maintained 
an  action  against  the  defendant  upon  the  bill  for  40{.  ?  for  if 
they  were  entitled  to  maintain  such  action,  the  defendant  had  no 
right  to  consider  it  as  part  payment  of  the  plaintiffs'  demand. 
It  may  be  admitted  that  giving  time  to  the  acceptor  will, 
generally  speaking,  discharge  the  drawer ;  but  it  does  not  do  so 
in  all  cases.  If  the  holder,  after  having  given  time  to  the 
acceptor,  sue  the  drawer,  the  latter  will  be  entitled  to  sue  the 
acceptor,  notwithstanding  the  agreement  with  the  holder;  it 
would  therefore  be  a  breach  of  faith  in  the  holder  to  sue  the 
drawer  after  such  an  agreement.  This  was  the  ground  upon 
which  the  case  of  English  v.  Barley  (2  B.  &  P.  61,  f)  proceeded. 
But  if  the  drawer  having  notice  of  the  holder's  intention  to  give 
time  to  the  acceptor,  consent  to  his  so  doing,  he  will  still  remain 
liable,  since  it  will  not  be  competent  to  him  to  sue  the  acceptor 
within  the  time  given  to  him.  In  this  case  the  conversation 
between  Newcomb  and  the  defendant  amounted  to  a  consent  on 
the  part  of  the  latter,  that  the  former  should  take  a  warrant  of 
attorney  from  the  acceptor  payable  by  instalments;  for  when 
Newcomb  mentioned  his  intention  of  so  doing  he  did  not  object, 
but  told  him  that  he  might  do  as  he  liked,  and  though  he  added 
that  he  was  discharged  by  want  of  notice,  that  was  not  true,  since 
full  notice  had  been  given  to  him. 

t  5  E.  E.  543. 
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CockeU  and  Bayley^  Serjts.  in  support  of  the  rule :  Clabk 

The  general  principle  of  law  is,  that  if  the  holder  give  time  to  Devlin. 
the  acceptor  without  the  consent  of  the  intermediate  parties,  they 
are  thereby  discharged.  This  was  clearly  laid  down  in  Tindall 
V.  Brown,  (1  T.  R.  167,>)  and  Wabvyn  v.  SL  Qnintin  (1  B.  &  P. 
652,)  and  the  case  of  English  v.  Darley  proceeded  on  the  same 
ground.  In  *this  case  however  it  is  said  that  the  drawer  [  *S65  ] 
assented  to  the  conduct  of  the  holder  in  giving  time  to  the 
acceptor,  but  that  is  not  the  fair  import  of  the  conversation 
between  the  drawer  and  the  holder.  When  the  defendant  said 
that  Newcomb  might  do  as  he  liked,  it  was  saying  that  he  must 
act  at  his  peril,  and  though  he  added  that  he  was  discharged  for 
a  reason  which  was  not  true,  that  can  make  no  difference,  for  he 
was  not  bound  to  disclose  the  grounds  of  his  defence ;  he  gave 
no  consent,  but  left  Newcomb  to  take  his  own  course  as  he  might 
be  advised.  Newcomb  having  thought  proper  to  give  time  to  the 
acceptor,  the  defendant  has  a  right  to  take  advantage  of  that 
circumstance. 

Lord  Alvakley,  Ch.  J. : 

It  appears  to  me  that  a  sufficient  defence  has  not  been 
established  with  respect  to  this  401,,  and  that  the  conduct  of  the 
defendant  amounted  to  a  tacit  consent  that  Newcomb  should  give 
time  to  the  acceptor.  If  the  holder  of  a  bill,  without  the  know- 
ledge of  the  other  parties,  give  time  to  the  acceptor,  he  cannot 
afterwards  call  on  the  other  parties  without  an  injury  to  the 
person  to  whom  he  has  given  time.  In  such  case,  therefore, 
those  parties  will  be  discharged.  But  a  man  is  not  bound  to 
seek  his  remedy  against  the  acceptor;  if  he  sign  judgment 
against  him  he  will  not  be  bound  to  prosecute  that  judgment ; 
but  he  must  take  care  that  he  does  not  give  the  acceptor  a 
defence  against  the  drawer.  In  this  case  the  defendant  had 
complete  knowledge  of  the  non-payment  of  the  bill,  and  of  the 
holder's  intention  to  take  a  warrant  of  attorney  payable  by 
instalments ;  yet  upon  this  latter  circumstance  being  mentioned 
to  him,  he  does  not  say  if  you  give  time  to  the  acceptor  I  will 
have  nothing  more  to  do  with  it,  but  he  suffers  him  to  go  away 

X  1  E.  E.  171. 
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CuBK      without  making  any  objection.    Sach  conduct  amounts  to  a  tacit 

mm 

Devlin,     consent  to  the  intended  agreement  between  the  holder  and  the 
acceptor. 

BooEEy  J. :  f 

I  am  of  the  same  opinion.  I  agree  to  the  general  principle, 
that  if  the  holder  does  any  thing  by  which  the  drawer  is  injured, 
he  ought  not  to  be  allowed  to  sue  the  drawer.  But  in  this  case 
the  holder  informed  the  drawer  of  his  intention  to  take  a  warrant 
of  attorney  from  the  acceptor,  which  I  think  was  equivalent  to 
asking  if  the  drawer  had  any  objection  to  his  so  doing.  In  fact 
the  drawer  made  no  objection,  but  told  the  holder  he  might  do 
[  *366  ]  as  he  pleased,  saying  that  he  was  discharged  *for  want  of  notice. 
This  case  stands  entirely  upon  its  own  circumstances,  and  turns 
upon  the  construction  which  ought  to  be  put  upon  the  conyersa- 
tion  between  these  two  persons.  I  think  it  amounted  to  an 
assent  on  the  part  of  the  drawer,  that  the  holder  should  take  the 
warrant  of  attorney  from  the  acceptor. 

Chahbre,  J. : 

The  acceptor  of  a  bill  is  to  be  considered  as  the  principal 
debtor,  and  the  other  parties  as  sureties  only ;  the  holder  there- 
fore, who  is  the  creditor,  ought  not  so  to  negociate  with  the 
acceptor  as  to  prejudice  the  remaining  parties  to  the  bill.  On 
this  ground  the  case  of  English  v.  Barley  proceeded.  If  a 
creditor  give  time  to  the  principal  debtor,  the  collateral  securities 
are  discharged  both  in  law  and  equity.  But  in  this  case  the 
defendant  having  assented  to  the  payment  by  instalments, 
cannot  now  complain  of  being  prejudiced  by  the  conduct  of 
the  holder. 

Rule  discharged, 
t  Mr.  Justice  Heath  was  absent. 


voL,vu.]       1803,    C,  P.    8  BOS.  &  P.  399—400.  797 


DANN  V.   SPURRIER  isos. 

(3  Bo8.  &  P.  399—405.)  ifoy^23. 

If  a  lease  be  granted  for  seven,  fourteen,  or  twenty-one  years,  the        [  399  ] 
lessee  has  the  option  at  which  of  the  above  periods  the  lease  shall 
determine. 

Thb  following  case  was  sent  by  the  Lobd  Ghangbllor  for  the 
opinion  of  this  Court : 

The  defendant  on  the  14th  October,  1791,  entered  into  the 
following  agreement  with  one  William  Atkinson  : 

"  London,  14th  October,  1791. 

"  Memorandum.  I  William  Atkinson  of  Saint  Olaves,  South- 
wark,  have  [this  day  agreed  to  take  on  lease  of  John  Spurrier 
the  ^dwelling-house  and  premises  now  occupied  by  him  in  Old  [  •430 1 
Broad-street,  together  with  a  bed-room  now  in  the  possession  of 
Mr.  Amory,  and  which  bed-room  is  over  the  one  now  used  by 
the  said  John  Spurrier  himself,  to  hold  for  7, 14,  or  21  years,  at 
the  yearly  rent  of  one  hundred  and  fifty  pounds,  payable  half 
yearly,  including  all  taxes  which  are  to  be  paid  by  the  said 
John  Spurrier,  the  term  and  rent  to  commence  from  Christmas 
next,  the  usual  fixtures,  carpets,  and  floor-cloths  fitted  to  the 
floors,  to  be  taken  and  paid  for  at  a  fair  valuation  by  the  said 
William  Atkinson.  An  outside  door  to  be  put  to  the  kitchen 
entrance  of  the  house  at  the  expense  of  the  said  John  Spurrier." 
And  on  the  back  of  the  said  agreement  is  the  following  memo- 
randum :  "  I  agree  to  let  the  premises  mentioned  on  the  other 
side  hereof  upon  the  terms  and  conditions  expressed  therein. 
John  Spubbieb."  The  said  William  Atkinson  accordingly  took 
possession  of  the  premises,  and  afterwards  disposed  of  his 
interest  therein  to  the  plaintiff  Richard  Dann,  who  took  posses- 
sion thereof  and  paid  the  rent. 

The  defendant,  on  the  20th  day  of  June,  1798,  duly  gave 
notice  to  the  plaintiff  to  quit  the  premises  at  Christmas  then 
next,  which  he  refused  to  do,  alleging  that  the  defendant  had  no 
right  to  determine  the  agreement  at  the  expiration  of  the  first 
seven  years,  but  that  the  tenant  only  had  that  right :  in  con- 
sequence of  which  the  defendant,  in  Hilary  Term,  1799,  duly 
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Dank  commenced  an  action  of  ejectment  in  the  Court  of  King's  Bench, 
Spusbieb,  ^  order  to  obtain  possession  of  the  said  premises ;  upon  which 
the  plaintiff  and  the  said  William  Atkinson,  in  Hilary  Term, 
1799,  filed  a  bill  in  the  High  Court  of  Chancery  against  the  said 
defendant  for  a  specific  performance  of  the  said  agreement,  and 
that  the  defendant  might  be  compelled  to  execute  a  lease  of  the 
premises  to  them  or  one  of  them  for  21  years,  t  The  question 
for  the  opinion  of  the  Court  was,  Whether  upon  the  legal  con- 
struction of  the  said  agreement  the  defendant  had  a  right  to 
determine  the  term  of  21  years,  thereby  agreed  to  be  granted  at 
the  end  of  the  first  seven  years  ? 

Shqpherd,  Serjt.  for  the  plaintiff : 

The  question  to  be  considered  in  this  case  is  precisely  the 
same  as  if  a  lease  had  actually  been  granted,  and  therefore  it 
will  be  for  the  Court  to  decide.  Whether,  if  a  lease  had  been 
granted  for  twenty-one  years,  determinable  at  the  end  of 
seven  or  fourteen  years,  such  lease  would  have  been  deter- 
minable at  the  option  either  of  the  lessor  or  lessee,  or  of  the 
lessee  only  ?  In  Goodright  d.  Hall  v.  Ricliardson  (3  T.  R.  462,) 
[  *40l  ]  *the  Court  of  King's  Bench  decided  that  a  lease  for  three,  six,  or 
nine  years,  was  a  lease  for  nine  years,  determinable  at  the  8rd 
or  6th  year  at  the  option  of  either  party.  During  the  argument 
a  case  of  Ferguson  v.  Cornish  I  was  cited,  as  having  been  decided 
by  Lord  Mansfield,  and  in  which  it  was  supposed  to  have  been 
doubted  by  him,  whether  a  lease  for  7, 14,  or  21  years,  was  not 
void  for  uncertainty  after  the  seven  years.  But  that  was  a 
mistake ;  and  indeed  though  the  Court  in  Ooodright  d.  HaU  y. 
Ricliardson  intimated  that  the  lease  was  determinable  at  the 
option  of  either  party  at  the  end  of  the  Srd  or  6th  year,  yet  it  is 
observable  that  any  opinion  on  that  point  was  extra-judicial,  for 
the  only  point  in  dispute  was.  Whether  the  lease  was  not  void 
for  more  than  three  years?  It  is  open,  therefore,  for  me  to 
contend  that  this  species  of  lease  is  determinable  at  the  option  of 
the  lessee  only :  and  indeed,  if  that  is  not  the  construction  put 
upon  it  the  provision  will  be  wholly  nugatory,  inasmuch  as  the 
lessor,  to  whom  such  an  option  is  supposed  to  be  reserved,  is  in  no 

t  See  6  B.  B.  119  (7  Ves.  231).  J  2  Burr.  1034. 
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better  condition  with  than  without  it,  because  he  may  always  renew  Dasn 
if  he  pleases.  Besides,  such  words  as  these  are  to  be  construed  spubbieb. 
most  favourably  for  the  grantee.  Indeed  the  plain  intent  of  the 
provision  is  to  encourage  the  lessee  to' expend  more  money  upon 
the  premises  than  he  would  otherwise  do.  If,  therefore,  the 
intent  of  the  parties  can  be  fairly  collected,  that  intent  must 
prevail ;  and  if  no  intent  can  be  collected,  then  the  lease  must 
be  construed  most  strongly  against  the  lessor. 

Heywood,  Serjt.  contra  : 

This  question  arises  not  on  a  lease,  but  on  an  agreement  for  a 
lease.  Indeed  if  it  were  in  form  a  lease,  still  the  question  would 
occur.  In  whom  the  option  of  determining  that  lease  is  vested  ? 
In  answer  to  the  observation,  that  the  agreement  is  to  be  con- 
strued most  strongly  against  the  defendant  according  to  the 
common  rule  adopted  in  cases  of  grantor  and  grantee,  it  is  to  be 
remembered,  that  the  party  applying  the  agreement  is  the 
plaintiff,  and  that  the  undertaking  being  completely  mutual, 
the  analogy  does  not  exist.  It  has  been  contended  that  unless 
the  option  of  determining  or  continuing  the  lease  be  given  to  the 
lessee  solely  the  provision  will  be  nugatory ;  but  that  mode  of 
reasoning  is  very  fallacious,  for  at  all  events  it  saves  the  trouble 
and  expense  of  a  renewal,  where  both  parties  are  inclined  to 
renew.  Tenancies  at  will  are  determinable  at  the  option  of 
either  party;  now  the  species  of  lease  under  consideration  of 
the  Court  is  framed  on  an  analogy  to  that  species  of  holding,  for 
though  both  parties  are  bound  by  their  agreement  up  to  a  certain 
period,  yet  *when  that  period  arrives  each  may  exercise  his  will  [  'ioa  ] 
whether  the  relation  of  landlord  and  tenant  shall  continue  any 
longer,  with  this  restriction  only,  that  if  they  choose  it  should 
continue,  it  must  then  continue,  for  another  definite  period. 
The  case  of  Goodright  d.  Hall  v.  Richardson,  though  subject  to 
the  observation  which  has  been  made  upon  it,  is  nevertheless  a 
very  strong  authority  in  favour  of  the  defendant,  for  Lord  Ebnyon 
says,  "it  was  not  intended  that  this  lease  should  take  effect 
for  three  years  at  all  events,  and  that  it  should  be  in  the  election 
of  either  of  the  parties  to  put  an  end  to  it  at  that  time  or  at  the 
end  of  six  years,  giving  reasonable  notice  to  the  other.    It  is 
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Bann       like  a  lease  for  a  year,  and  so  from  year  to  year,  'where  if  the 

Spdkbieb.    lessee  wish  to  determine  it  at  the  end  of  the  year,  he  most  give 

reasonable  notice  to  the  other  party." 

Cur,  adv.  vuU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

LoBD  Alyanlet,  Gh.  J. : 

This  question  turns  upon  the  legal  construction  of  the  agree- 
ment stated  in  the  case.    It  is  to  be  observed,  that  the  agree- 
^  ment  is  not  an  offer  on  the  part  of  the  lessee  to  take  a  lease  for 
7  or  a  lease  for  14,  or  a  lease  for  21  years,  but  it  is  an  offer  to  take 
a  lease  with  an  hahendum,  as  stated  by  the  lessee  in  his  proposals, 
viz.  to  hold  for  7,  14,  or  21  years.    The  lessor  having  assented 
to  let  the  premises  upon  the  terms  and  conditions  proposed,  it 
must  now  be  taken  as  if  a  lease  had  been  actually  granted 
containing  such  an  habendum  as  that  stated  in  the  proposals. 
It  is  for  us,  therefore,  to  determine  what  is  the  legal  construc- 
tion of  such  an  habendum  in  a  lease.    It  has  been  contended 
that  where  the  terms  are  not  defined,  either  positively  or  by  any 
circumstance,  but  an  alternative  is  stated  which  cannot  be  made 
certain  without  the  option  of  one  of  the  parties,  the  lease  is 
determinable  at  the  option  of  either.    There  seems  to  be  great 
authority  for  such  a  proposition,  for  undoubtedly  Lord  Eekyon 
and  Mr.  Justice  Buller  both  intimate  in  the  case  of  Ooodright 
A.  HaU  V.  Richardson  that  the  option  would  be  in  either  party. 
But  it  must  not  be  forgotten  (for  I  wish  it  to  be  understood  that 
had  the  judgment  of  the  Court  in  that  case  proceeded  upon  the 
point  alluded  to,  it  would  probably  have  guided  our  judgment  in 
the  construction  of  such  doubtful  words  as  those  which  occur  in 
this  case)  that  Lord  Eenyon  and  Mr.  Justice  Buller  only  threw 
out  their  opinion  obiter;  had  it  been  otherwise,  there  are  no 
r  t^oa  ]      authorities,  particularly  *that  of  Lord  Kbnyon,  upon  a  point  of 
law  arising  out  of  real  property,  to  which  I  should  be  more 
disposed  to  defer.    The  lease  in  that  case  was  for  three,  six,  or 
nine  years,  determinable  in  the  years  1788, 1791,  and  1794,  and 
the  construction  put  upon  that  lease  was,  that  it  gave  an  option 
to  either  party,  but  that  such  option  must  be  exercised  with 
reasonable  notice  previous  to  the  expiration  of  any  of  the  terms 
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and  as  reasonable  notice  had  not  been  given,  the  Court  held  that       dann 

the  lease  was  not  determined.    With  respect  to  the  case  of    spubbieb. 

Ferguson  v.  Cornish,  there  referred  to,  it  is  surprising  that  any 

doubt  should  have  arisen ;  and  indeed  it  does  not  appear  that 

any  doubt  was  entertained  by  the  Court.    A  lease  having  been 

granted  for  7,  14,  or  21  years,  and  an  action  of  covenant  having 

been  brought  against  the  lessee  during  the  first  seven  years,  it 

was  contended  by  the  lessee  that  it  was  no  lease  at  all,  according 

4)0  the  old  doctrine,  that  a  lease  uncertain  in  its  commencement 

or  duration  was  void.    Lord  Mansfield  held,  that  at  all  events 

it  was  a  good  lease  for  seven  years.    These  two  cases  decide 

nothing  with  respect  to  the  point  now  before  the  Court.    It 

remains    therefore    for    us    to    consider,  notwithstanding    the 

opinions  thrown  out  in   these   cases.  Whether,  according  to 

the  construction  which  deeds  between  lessor  and  lessee  have 

received,  the  power  of  determining  the  lease  in  this  case  must 

not  be  confined  to  the  lessee  ?    Much  is  to  be  found  in  the  books 

relative  to  the  construction  of  deeds  which  contain  covenants 

in  the  alternative;  from  all  of  which  the  rule  appears  to  be 

perfectly  clear,  that  if  a  doubt  arise  as  to  the  construction  of  a 

lease  between  lessor  and  lessee,  the  lease  must  be  construed  most 

beneficially  for  the  latter.    It  is  laid  down  in  the  books,  that  if  a 

man  covenant  to  do  one  of  two  things,  and  he  does  either,  the 

covenant  is  not  broken.     Thus  in  1  Boll.  Abr.  tit.  Condition, 

OO  pl-  3,  fo.  446,  it  is  said  that  if  a  condition  be  that  the  obligor 

shall  enfeoff  a  man  of  lands  in  D.  or  S.  upon  request,  the  obligor 

has  his  election  of  which  of  the  two  he  shall  enfeoff  him.     So  in 

pi.  4,  it  is  laid  down  that  if  the  condition  be  that  the  obligor 

«hall  pay  20Z.  or  a  pint  of  wine  upon  request,  he  has  his  election. 

This  election,  however,  is  said  to  depend  upon  which  of  the  two 

parties  to  the  contract  is  to  do  the  first  act.     Therefore,  if  a  man 

make  a  grant  in  the  alternative,  and  the  grantee  enter  into 

possession,  the  grantor  is  no  longer  at  liberty  to  exercise  an 

option.     So  if  A.  says  to  B.,  I  grant  you  a  horse  out  of  my  stable, 

he  puts  it  in  the  power  of  B.  to  take  what  horse  he  shall  *think      [  •404  ] 

proper.    In  the  Bishop  of  Bath's  case  (6  Co.  Eep.  35  b)  it  was 

resolved  that  the  construction  of  law  as  to  the  commencement  of 

leases  should  be  taken  strongest  against  the  lessor,  and  most  bene- 

B.B. — VOL.  vii.  3  p 
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Dank       ficially  for  the  lessee.    Another  strong  authority  to  this  effect  is 
Spubrier.    ^*^  Rowland  Heywood'B  case  (2  Co.  Bep.  85  a),  where  one  having 
demised,  granted,  bargained,  and  sold  certain  lands,  and  the 
question  being,  Whether  the  grantee  should  take  by  demise  or  by 
bargain  and  sale  ?  it  was  held  that  the  grantee  had  his  election. 
In  Dyer  (261  b),  the  Court  of  Common  Pleas  held  that  where  a 
lease  of  premises,  which  had  been  granted  for  81  years,  was 
granted  to  a  new  lessee,  a  die  confectionis  prasentium  termino 
pnedicto  finito  usque  ad  finem  termini  81  annorum  tunc  immediate 
sequentium,  that  the  term  should  commence  in  possession  from 
the  end  of  the  former  term,  and  not  from  the  making  of  the 
deed,  and  the  reason  which  they  give  for  the  opinion  is,  that 
every  grant  shall  be  expounded  most  favourably  for  the  grantee, 
and  if  the  lease  were  to  commence  from  the  making  of  the  deed, 
the  lessee  would  only  have  four  years.    It  is  true  that  Brown 
doubted  upon  this  point,  and  that  the  Court  of  King's  Bench 
came  to  a  different  decision.    But  although  the  Court  of  King's 
Bench  might  not  think  proper  to  go  so  far  in  favour  of  the 
lessee  as  the  Court  of  Common  Pleas  did,  yet  it  does  not  follow 
that  they  were  disposed  to  deny  the  rule  of  construing  leases 
favourably  for  the  lessee ;  for  where  two  periods  are  mentioned 
in  a  deed,  from  which  the  commencement  of  a  lease  is  to  take 
^       place,  the  legal  construction  is,  that  it  shall  commence  from 
which  of  the  two  periods  shall  first  happen ;  and  so  it  was 
determined  in  Dyer,  812  b,  in  marg.    This  principle  of  exposition 
is  sound ;  but  it  is  not  applicable  to  this  case,  which  does  not 
depend  upon  the  priority  of  different  periods,  but  upon  the 
question,  in  whom  the  option  of  deciding  upon  the  alternative 
is  vested  ?    The  lease  agreed  for  in  the  present  case  was  7, 14,  or 
21  years.    An  option,  therefore,  was  certainly  intended.    If  then 
the  principle  be  just,  that  a  lease  is  to  be  construed  most  favour- 
ably for  the  lessee,  why  are  we  to  determine  in  this  instance 
that  the  option  is  in  the  lessor  ?    If  indeed  a  provision  had  been 
inserted  that  the  lease  should  be  determinable  at  the  option  of 
either  party,  the  lessor  would  have  been  entitled  to  take  advan- 
tage of  it;  but  where  no  such  proviso  is  inserted,  the  true 
construction  seems  to  be  that  the  lessee  is  entitled,  at  his  option, 
to  take  that  term  which  is  most  beneficial  to  himself.    Notwith- 
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standing,  therefore,  the  opinions  which  have  been  referred  to  *of       Daxn 
Lord  Ebnton,  and  Mr.  Justice  Buller,  we  think  that  where  no     spurbieb. 
custom  of  the  country  exists  upon  the  subject,  the  principle  of      [  *405  j 
construing  deeds  between  lessor  and  lessee  requires  us  to  hold, 
that  where  a  grant  is  made  in  an  alternative  which  cannot  be 
determined  by  extrinsic  circumstances,  the  option  is  left  in  the 
lessee.    And  we  shall  certify  accordingly.    There  is  a  case  of 
Keble  v.  Hall  (Litt.  368,  370),  which  bears  very  strongly  upon 
this  subject.    In  that  case,  a  lease  having  been  granted  to  A. 
and  B.  for  forty  years  if  they  and  three  others,  or  any  of  them, 
should  so  long  live ;  a  second  lease  was  granted  ''  habendum  from 
the  administration,!  which  should  be  in  the  year  1568,  or  from 
and  after  the  surrender,  forfeiture,  or  other  determination  of  the 
said  lease  to  A.  and  B. ; "  and  some  of  the  persons  for  whose 
life  the  first  lease  was  granted  having  survived  the  year  1568,  a 
question  arose  when  the  second  lease  ought  to  commence.    The 
case  indeed  does  not  appear  by  the  report  to  have  been  finally 
determined,  but  the  Court  strongly  inclined  to  think  the  lessee 
should  have  his  election,  because  that  construction  ought  to  be 
adopted  which  is  most  favourable  for  lessees. 

The  following  certificate  was  sent  to  the  Lord  Chancellor  : 

''  This  case  has  been  argued  before  us,  and  we  are  of  opinion 
that  upon  the  legal  construction  of  the  said  agreement,  the 
defendant  had  not  a  right  to  determine  the  term  of  21  years 
thereby  agreed  to  be  granted  at  the  expiration  of  the  first  seven 
years. 

"  Alvaklet. 
"  J.  Heath. 

"  G.  KOOKB. 

"  A.  Chambre." 

■\  This  seems  to  be  misprinted  in  Litt.  for  Annunciation. 


3  F  2 
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C.  P.   TRINITY    TERM. 


1803.  SCOTT  AND  Others,  Assignees  of  BERKLEY  a 

•^!!lf^"  Bankeupt,  v.  PETTIT. 

r  469  ]  (3  Bob.  &  P.  469—474.) 

On  the  16th  of  March,  1802,  goods  were  forwarded  from  Man- 
chester, addressed  to  A.  at  the  Bull  and  Mouth  Inn,  London,  in  con- 
sequence of  a  previous  order  from  him.  On  the  23rd  of  the  same 
month  the  goods  were  sent  to  the  defendant's  house  as  the  packer  of  A., 
the  latter  haying  given  no  direction  at  the  Bull  and  Mouth  Ttiti  respect- 
ing these  particular  goods ;  but  having  given  a  general  order  that  all 
goods  addressed  to  him  should  be  sent  to  the  defendant ;  A.  having  no 
warehouse  of  his  own.  On  the  11th  of  March  A.  committed  an  act  of 
bankruptcy.  When  the  goods  arrived  at  the  .defendant's  they  were 
booked  to  the  accoimt  of  A.,  and  the  defendant  not  knowing  of  A.'8 
bankruptcy,  unpacked  the  goods  to  ascertain  the  contents.  On  the  Slst 
of  March  the  goods  were  claimed  by  the  consignors,  and  on  the  day 
after  by  the  assignees  of  A.  against  whom  a  commission  had  been  taken 
out.  Held  that  the  transitus  of  the  goods  was  at  an  end  when  they 
arrived  at  the  defendant's  house ;  and  consequently,  that  the  plaintifb, 
as  the  assignees  of  A.,  were  entitled  to  recover  them  in  an  action  of 
trover,  t 

Trover  for  goods.  The  cause  was  tried  before  Lord  Alvanley, 
Gh.  J.  at  the  Guildhall  sittings,  after  last  Easter  Term,  when  the 
following  facts  appeared  in  evidence  : 

The  goods  in  question  had  been  ordered  by  the  bankrupt  (Berkley), 
who  was  a  merchant  in  London,  of  Messrs.  Wallers  of  Manchester, 
and  were  forwarded  by  them,  directed  to  the  bankrupt  at  the 
Bull  and  Mouth  Inn,  on  the  16th  of  March,  1802.  On  the  28rd 
[  •470  ]  of  March  *the  goods  were  sent  from  the  Bull  and  Mouth  Inn  to 
the  defendant's  house,  who  was  a  packer,  not  in  consequence  of 
any  orders  respecting  those  particular  goods,  but  in  consequence 
of  a  general  order  from  the  bankrupt  to  send  all  goods  directed 
to  him  to  the  defendant's  house.  On  the  11th  of  March,  the 
bankrupt,  who  lived  in  lodgings,  and  had  no  warehouse  of  his 
own,  absconded,  leaving  no  clerk  to  accept  goods  or  orders  for 

t  Vide  Dixon  v.  Baldwen,  ante,  p.  8  Taunt.  83.  [Ex  parte  Oibbes,  I  Ch. 
681  (5  East,  176)  ;  Bmtre  v.  Pickford,      D.  101,  45  L.  J.Bk.  10,  33  L.  T.  479.] 
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him.  On  the  arrival  of  the  goods  at  the  defendant's  house,  Soott 
they  were  booked  for  the  account  of  the  bankrupt;  and  the  pbttit. 
defendant  not  knowing  that  the  bankrupt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
they  consisted.  On  the  81st  of  March,  Messrs.  Wallers  having 
learned  the  situation  of  the  bankrupt's  affairs,  claimed  the  goods 
from  the  defendant,  and  on  the  day  after  they  were  demanded  by 
the  assignees.  The  defendant  being  indemnified  by  Messrs. 
Wallers,  refused  to  deliver  the  goods  to  the  plaintiffs.  The  jury 
found  a  verdict  for  the  plaintiffs,  but  liberty  was  reserved  to  the 
defendant  to  move  for  a  new  trial,  or  that  a  nonsuit  might  be 
entered. 

Best^  Serjt.  having  accordingly  obtained  a  rule  nim,  on  a 
former  day,  was  now  called  upon  to  support  his  rule : 

When  this  rule  was  obtained,  two  grounds  were  suggested,  1st, 
that  as  the  goods  were  not  sent  from  Manchester  till  after  the 
bankruptcy  of  Berkley,  his  bankruptcy  might  be  deemed  a 
revocation  of  the  previous  order,  and  consequently,  that  no  right 
vested  in  the  plaintiffs.  (This  point  he  now  abandoned,  saying, 
that  though  suggested  by  the  Lord  Chief  Justice  before  whom  the 
case  was  tried,  yet  he  felt  it  too  late,  after  the  many  decided  cases 
in  which  a  similar  circumstance  had  occurred,  without  effecting 
any  alteration  in  the  right  of  the  assignees  of  the  bankrupt  to 
claim  goods  on  their  arrival,  to  make  this  objection,  however 
desirable  it  might  be  to  establish  a  different  rule  from  that  which 
had  hitherto  prevailed.)  2dly,  That  the  transitus  of  the  goods 
was  not  at  an  end  when  they  were  demanded  by  Messrs.  Wallers. 
Before  the  right  to  stop  in  transitu  can  be  defeated,  it  must 
appear  that  the  goods  have  come  to  the  possession  of  the  vendee. 
It  is  true,  that  in  Ellis  v.  Hunt  (8  T.  R.  464  +),  where  the 
transitus  was  holden  to  be  at  an  end,  the  assignees  of  the  vendee 
had  not  taken  actual  possession,  but  the  messenger  under  the 
commission  had  done  an  act  which  *was  equivalent  to  taking  [  ^^^^  1 
possession,  by  putting  his  mark  upon  them.  In  Hunter  v.  Beale, 
cited  in  the  above  case,  it  was  determined,  that  the  vendor  had  a 

1  IB.  B.  743. 
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Scott  right  to  stop  goods  which  remained  in  the  castody  of  the  carrier, 
Pettit.  though  the  vendee  having  received  notice  of  their  arrival,  had 
given  orders  to  the  carrier  respecting  the  disposal  of  them,  and 
though  the  carrier  himself  had  done  some  acts  towards  carrying 
those  orders  into  execution.  So  in  Hunt  v.  Ward  also  cited  in 
Ellis  V.  Hunt,  where  goods  had  been  sent  by  orders  from  the 
vendee  to  a  packer,  the  latter  was  considered  as  a  middle  man 
between  the  vendor  and  vendee.  Though  a  packer  be  the  agent 
of  a  vendee,  yet  he  is  not  such  an  agent  as  can  receive  the  goods 
into  the  stock  of  the  vendee.  In  the  case  of  Hodgson  v.  Loy  (7 
T.  B.  440f),  where  goods  remained  in  the  hands  of  a  wharfinger, 
it  was  held  that  the  right  to  stop  in  transitu  continued,  though 
the  wharfinger  had  general  directions  from  the  vendee  to  forward 
such  goods  as  should  be  received  on  his  account  to  a  particular 
person.  Both  a  wharfinger  and  a  packer  receive  goods  for  the 
mere  purpose  of  forwarding  them  to  their  ultimate  destination ; 
and  therefore  while  they  remain  with  them  the  transitu^  is  not  at 
an  end. 

Shepherd  and  Bayley,  Serjts.  contra,  were  stopped  by  the 
Court. 

Lord  Alvanlby,  Ch.  J. : 

At  the  trial  I  could  not  help  forming  a  wish,  that  the  question, 
how  far  the  bankruptcy  of  Berkley  had  operated  as  a  counter- 
mand of  his  previous  orders  to  Messrs.  Wallers,  should  be 
considered  by  the  Court.  But  on  looking  into  the  cases,  I  find 
that  question  to  be  completely  closed  in  Westminster  Hall,  and 
that  we  therefore  are  bound  to  hold  that,  though  a  bankrupt  has 
altogether  ceased  to  be  a  trader,  yet  that  his  warehouse  continues 
open  for  the  purpose  of  receiving  goods ;  and  that  the  assignees 
have  a  right  to  take  possession  of  every  thing  that  may  come  into 
their  hands  without  paying  a  single  farthing,  even  though  the 
consignors  of  the  goods  are  not  entitled  to  come  in  under  the 
commission.  In  EUis  v.  Hunt,  Lord  Eekyon  says,  that  it  never 
had  been  decided,  that  bankruptcy  was  of  itself  a  countermand 
of  an  order ;  and  in  Bohtlingk  v.  Inglis  (8  East,  381  t)i  the  goods 
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in  qaestion  were  not  delivered  on  board  the  ship  which  was  to  Soon 
bring  them  from  Bussia  to  the  consignee  in  London,  until  after  pbttit. 
the  consignee  had  committed  an  act  of  bankruptcy.  No  doubt, 
therefore,  for  the  purpose  of  receiving  goods,  the  assignees  stand 
in  the  place  of  the  bankrupt.  The  next  question  is.  Whether, 
under  *the  circumstances  of  this  case,  the  delivery  of  the  goods  [  *472  ] 
to  the  packer  is  to  be  considered  as  a  delivery  to  the  bankrupt  ? 
Undoubtedly  there  are  cases  in  which  packers  and  wharfingers 
are  to  be  considered  as  middle  men ;  but  there  may  always  be 
a  question,  Whether  in  the  particular  case  they  are  to  be  so  con- 
sidered or  not?  Such  was  the  question  in  Richardson  v.  Go««,i 
and  in  Mills  v.  Ball.  I  In  the  last  of  those  cases,  we  held  the 
wharfinger,  at  Exeter,  to  be  merely  a  middle  man  ;  for  though 
he  paid  the  freight  and  charges  up  to  that  place,  yet  he  was  not 
authorised  to  impeach  them  or  meddle  with  them,  but  was  only 
one  of  the  hands  by  which  the  goods  were  to  be  forwarded  to 
North  Tawton,  the  place  of  their  ultimate  destination.  In  the 
case  of  Richardson  v.  Goss,  it  was  not  necessary  for  us  to  decide, 
whether  the  wharfinger  was  a  middle  man  or  not,  for  the  case 
was  decided  on  the  ground,  that  the  consignee  of  the  goods  had 
countermanded  his  order  ;  but  my  brother  Ghambre  intimated  in 
his  opinion,  and  I  perfectly  agreed  with  him  at  the  time,  that  if  a 
man  be  in  the  habit  of  using  the  warehouse  of  the  wharfinger  as 
his  own,  and  make  that  the  repository  of  hi6  goods,  the  transitus 
will  be  at  an  end  when  the  goods  arrive  at  such  warehouse.  I 
take  the  case  of  the  packer,  cited  in  Ellis  v.  Hunt,  to  amount  to 
no  more  than  this ;  that  if  a  man  living  at  a  distance,  or  living 
abroad,  order  goods  to  be  sent  to  A.  £.  his  packer,  in  order  that 
A.  B.  may  hand  them  on  to  him ;  in  such  case  A.  B.  is  a  mere 
middle  man  with  respect  to  the  right  of  stopping  in  transitu.  And 
in  Leeds  v.  Wright,^  we  held  that  the  goods,  though  remaining  in 
the  packer's  custody,  had  arrived  at  the  end  of  their  journey ;  for 
the  packer  in  that  case  was  not  merely  a  middle  man.  In  this 
case  it  seems  to  me  impossible  to  raise  a  doubt,  whether  the 
transitus  was  at  an  end  or  not ;  for  if  the  bankrupt  had  no  ware- 
house to  receive  the  goods,  but  that  of  the  packer,  the  transitas 

t  6  B.  E.  727  (3  Bos.  &  P.  119).  §  AnU,  p.  779  (3  Bos.  &  P.  320). 

t  5  B.  B.  653  (2  Bos.  &  P.  467). 


808  1808.    C.  P.     8  BOS.  &  P.  472— 478.  [n-ir, 

Scott       never  could  be  at  an  end,  if  it  did  not  end  there.     Under  all  the 
Pbttit.      circumstances  of  the  case,  I  am  clearly  of  opinion,  that  the  con- 
signors were  not  entitled  to  consider  the  defendant  in  the  lighfc 
of  a  mere  packer,  and  to  stop  the  goods  in  his  custody. 

Heath,  J. : 

It  is  much  to  be  lamented,  that  goods  consigned  to  a  bankrupt 
which  arrive  after  the  act  of  bankruptcy,  as  in  this  case,  should 
[  •473  ]  ever  be  considered  as  part  of  the  bankrupt's  effects.  *The  hard- 
ship to  which  this  rule  of  law  had  given  rise,  in  particular  cases,, 
was  the  occasion  of  introducing  the  doctrine  of  stoppage  in 
transitu.  The  very  expression  "  stoppage  in  transitu,''  ex  vi 
termini  implies  that  there  must  be  a  place  of  ultimate  delivery  of 
the  goods.  If  the  bankrupt,  in  this  case,  had  possessed  a  ware* 
house  of  his  own,  and  the  packer  had  merely  taken  them  as  a 
middle  man,  the  consignors  might  have  stopped  them.  But  here 
there  being  no  other  place  of  delivery  than  the  warehouse  of  the 
packer,  the  goods,  when  arrived  there,  had  come  to  their  last  place 
of  delivery,  and  consequently  were  no  longer  liable  to  the  right 
of  stoppage  in  transitu. 

BooKE,  J. : 

I  am  of  the  same  opinion.  I  exceedingly  regret  that  such  a 
rule  of  law  should  have  been  adopted,  as  that  which  vests  in  the 
assignees  of  a  bankrupt  the  property  in  goods  which  arrive  after 
the  bankruptcy ;  for  it  appears  to  me  to  be  productive  of  very 
great  hardships.  But  the  cases  are  too  decisive  upon  the  subject 
for  the  Court  now  to  adopt  a  contrary  doctrine.  In  all  the  case^ 
where  the  consignor  has  been  allowed  to  stop  the  goods,  in  the 
custody  of  the  packer,  there  has  been  a  place  of  ulterior  delivery 
in  view.  In  the  present  instance,  there  was  no  place  of  delivery 
but  the  warehouse  of  the  packer.  The  delivery  therefore  to  the 
packer  was  equivalent  to  a  delivery  to  the  bankrupt  himself. 

Chambre,  J. : 

I  am  entirely  of  the  same  opinion.  If  the  warehouse  of  the 
packer  were  not  to  be  considered  as  the  place  of  delivery  to  the 
bankrupt  in  this  case,  there  could  be  no  place  of  dehvery  at  all ; 
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for  the  bankrupt  had  no  other  opportunity  of  receiving  goods,  soon 
but  by  the  hands  of  the  defendant.  However  hard  the  law  may  pettit. 
in  general  be  thought,  which  vests  the  property  in  goods  which 
arrive  after  an  act  of  bankruptcy  in  the  assignees  of  the  bankrupt, 
it  would  be  still  more  hard  in  the  present  instance,  if  the 
creditors  were  not  permitted  to  resort  to  the  property  in  the 
hands  of  the  defendant,  since  he  could  have  no  stock  in  his  own 
possession.  The  creditors  of  a  trader  generally  know  whether 
he  has  goods  in  his  possession,  and  trust  him  accordingly ;  and 
the  creditors  of  this  bankrupt  probably  knew  that  he  considered 
the  warehouse  of  his  packer  as  his  own,  and  that  the  goods  were 
consigned  to  him  there.  In  those  cases,  where  the  transitus  of 
the  goods  has  not  been  considered  as  at  an  end,  the  goods  have 
only  remained  with  the  packer  for  the  purpose  of  being  forwarded 
to  *the  same  ulterior  destination.  In  this  case  there  was  no  [  *47i  ] 
ulterior  destination,  the  transitus  was  at  an  end. 

Rtde  discharged. 


DYSON  AND  Others  v.  EOWCEOFT.f  isos. 

(3  Bos,  &  P.  474—478.)  Ju-mJI. 

Policy  on  fmit  from  Cadiz  to  London,  with  the  usual  memorandum.  [  474  ] 
In  the  course  of  the  voyage  the  froit  was  so  much  damaged  by  sea- 
water,  that  it  became  rotten,  and  stunk ;  and  on  the  ship's  arrival  at  an 
intermediate  port,  into  which  she  was  driven,  the  government  of  the 
place  prohibited  the  landing  of  the  cargo.  The  ship  also  being  too  much 
damaged  to  proceed  on  the  voyage,  was  sold,  and  the  cargo  necessarily 
thrown  overboard.  Held  that  the  assured  were  entitled  to  recover  for  a 
total  loss. 

This  was  an  action  on  a  policy  of  insurance,  which  came  on  to 
be  tried  before  Lord  Alvanley,  Ch.  J.  at  the  sittings  after  last 
Hilary  Term,  when  the  jury  found  a  verdict  for  the  plaintiffs  for 
2252.  subject  to  the  opinion  of  the  Court  on  the  following  case : 

On  the  28th  of  March,  1802,  the  plaintiffs  effected  a  policy  of 
insurance  on  fruit  at  and  from  Cadiz  to  London,  upon  the  ship 

t  See  the  judgment  in  this  case  case  of  a  cargo  not  consisting  of  per- 

approved  of  by  Lord  Ellenbobotjoh  ishable  goods,  in  Anderson  v.  Wall%9^ 

in  Cologan  v.  London  Assurance  Co,,  2  M.  &  S.  240. — £.  C. 
6  M.  &  S.  447, 455 ;  and  contrast  the 
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Dyson  Tartar,  and  the  defendant  sabscribed  the  policy  for  2252.  The 
RowoBovT.  policy  contained  the  usual  memorandum,  that  com,  fish,  salt, 
fruit,  flour,  and  seed,  were  warranted  free  from  average,  unless 
general,  or  the  ship  should  be  stranded.  The  plaintiffs  were 
interested  in  the  fruit  to  the  amount  of  the  sum  insured.  The 
Tartar  sailed  upon  the  voyage  insured,  with  the  fruit  on  board, 
on  the  15th  of  February,  1802,  but  having  met  with  tempestuoos 
weather  and  contrary  winds,  was  forced  to  put  into  Palma,  and 
afterwards  into  Santa  Cruz,  where  she  arrived  on  the  3rd  of  May. 
In  the  course  of  this  voyage,  the  fruit  received  such  damage  from 
the  sea- water,  that  on  its  arrival  at  Santa  Cruz,  it  was  rotten,  and 
stunk  to  so  great  a  degree,  that  the  government  there  prohibited 
the  landing  it,  and  it  was  therefore  thrown  overboard.  The  ship 
was  also  so  much  damaged  in  the  course  of  the  voyage,  as  to  be 
unable  to  proceed  upon  the  voyage,  and  was  necessarily  sold. 
The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiffs  were  entitled  to  recover  ? 

Best,  Serjt.  for  the  plaintiffs  : 

The  cargo,  in  this  case,  having  been  so  entirely  destroyed 
through  sea-damage,  as  to  render  it  necessary  that  it  should  be 
thrown  overboard,  the  plaintiffs  are  entitled  to  claim  for  a  total 
loss.  The  memorandum  in  the  policy,  which  declares  that  fruit 
shall  be  free  from  average,  unless  the  ship  be  stranded,  appli^ 
only  to  cases  where  the  commodity  suffers  deterioration ;  but 
where  the  whole  value  of  the  commodity  is  destroyed,  by  any  of 
[  *475  ]  the  perils  insured  against,  the  loss  is  total  in  its  ^nature,  and 
consequently  not  within  the  memorandum.  In  this  case,  not 
only  was  the  cargo  destroyed,  but  the  ship  itself  was  sold,  in  con- 
sequence of  the  damage  sustained  at  sea  ;  which  circumstances 
distinguish  the  present  case  from  that  of  Cocking  v.  Fraser 
(Park,  114) ;  for  as  the  case  there  states  that  the  ship  did  not 
proceed  to  Figara,  the  place  of  her  destination,  it  may  be  inferred 
that  she  was  able  to  proceed ;  and  indeed  it  does  not  appear 
that  there  was  any  thing  to  prevent  the  cargo  being  carried  to 
the  port  of  discharge.  In  M' Andrews  v.  Vaughan  (Park,  115), 
where,  after  capture  and  recapture,  a  cargo  of  fiuit  was  brought 
to  the  port  of  destination,  but  had  sustained  damage  to   the 
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amount  of  80  per  cent.,  Lord  Eenyon  said,  that  to  entitle  the  Dtbok 
assured  to  recover,  either  the  voyage  must  be  lost,  or  the  cargo  rowoboft. 
wholly  and  actually  destroyed.  Now  here,  if  it  be  contended  that 
the  cargo  was  not  wholly  and  actually  destroyed,  by  a  peril 
insured  against,  still  the  voyage  was  lost.  Indeed  Lord  Kenyon, 
in  the  case  of  Burnett  v.  Kensington  (7  T.  R.  222,+)  observes, 
that  he  cannot  subscribe  to  the  dictum  of  Lord  Mansfield  in 
Cocking  v.  Fraser,  that  if  the  commodity  specifically  remain, 
the  underwriter  is  discharged. 

Bayley,  Serjt.  for  the  defendant : 

The  object  of  the  memorandum  was  to  exempt  the  under- 
writers from  particular  average,  unless  the  ship  be  stranded,  but 
if  a  stranding  take  place,  they  are  as  much  liable  to  particular 
average  as  if  the  memorandum  had  not  been  introduced,  and  the 
observation  of  Lord  Kenyon,  in  Burnett  v.  Kensington,  upon  the 
case  of  Cocking  v.  Fraser,  is  founded  upon  that  distinction ;  for 
if  the  ship  be  stranded,  the  underwriters  are  equally  liable, 
whether  the  cargo  remain  in  specie  or  not.  The  distinction 
therefore,  between  a  total  and  a  partial  loss,  as  taken  in  Cocking 
V.  Fraser,  remains  unimpeached ;  if  the  thing  insured  be  abso- 
lutely destroyed,  it  is  a  total  loss ;  but  if  it  specifically  remain, 
though  of  no  value,  it  is  an  average  loss.  Though  it  might  be 
necessary  in  the  present  case,  to  throw  the  cargo  overboard,  it 
does  not  appear  that  such  necessity  arose  from  any  of  the  perils 
insured  against.  When  the  ship  arrived  at  Santa  Cruz  the  cargo 
was  in  existence,  and  the  act  of  the  crew  in  throwing  it  over- 
board, cannot  vary  the  respective  rights  of  the  assured  and  the 
underwriters.  In  Cocking  v.  Fraser,  though  the  ship  did  not 
proceed  to  her  place  of  destination,  and  the  cargo  was  so  much 
damaged  as  to  be  rendered  of  no  value  in  the  middle  of  the 
voyage,  still  the  assured  were-  not  allowed  to  recover.  That  case,  [  ^76  ] 
therefore,  is  decisive  of  the  present. 

Lord  Alvanlby,  Ch.  J. : 

If  I  understand  the  policy  as  restrained  by  the  memorandum, 
the  underwriter  agrees,  that  all  commodities  shall  arrive  safe  at 

t  4  B.  B.  424. 
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Dtson  the  port  of  destination,  notwithstanding  the  perils  insured 
BowoBOFT.  against ;  but  that  he  will  not  be  liable  to  pay  for  any  partial  loss 
on  fish,  or  the  other  articles  contained  in  the  memorandum, 
because  those  commodities  being  liable  to  deterioration  from 
many  circumstances  independent  of  the  peril  insured  against,  he 
would  continually  be  harassed  with  claims  for  partial  loss  alleged 
to  have  arisen  from  the  perils  mentioned  in  the  policy.  Unless 
therefore  the  consequence  of  the  damage  sustained  be  the  total 
loss  of  the  commodity,  the  underwriter  does  not  agree  to  be 
answerable ;  but  if  the  commodity  be  totally  lost  to  the  assured, 
he  undertakes  to  pay.  If  this  be  not  the  meaning  of  the  memo- 
randum, it  is  badly  expressed ;  and  the  underwriters  would  have 
done  better  if  they  had  said,  that  they  would  not  be  answerable 
unless  the  commodities  enumerated  actually  went  to  the  bottom. 
The  question  is.  What  is  a  total  loss  ?  I  admit  that  the  circum- 
stances of  cases  like  the  present  are  generally  suspicious.  If  the 
voyage  be  protracted,  deterioration  necessarily  takes  place ;  and 
it  becomes  the  interest  of  the  captain  and  mariners  to  turn  the 
injury  into  a  total  loss.  But  this  is  'matter  for  the  consideration 
of  the  jury.  We  ought,  indeed,  to  look  at  the  case  with  some 
suspicion,  where  there  is  so  much  temptation  to  throw  the  cargo 
overboard.  But  here  it  is  found  that  the  necessity  of  so  doing 
arose  from  sea- water  shipped  during  the  course  of  the  voyage ; 
and  that  the  commodity  was  in  such  a  state  that  it  could  not  be 
suffered  to  remain  on  board  consistently  with  the  health  of  the 
crew.  In  consequence  of  this  necessity,  therefore,  the  commodity 
was  annihilated,  by  being  thrown  overboard.  Had  it  not  been 
so  annihilated,  it  would  have  been  annihilated  by  putrefaction ; 
and  is  it  not  as  much  lost  to  the  assured  by  being  thrown  over- 
board, as  if  the  captain  had  waited  until  it  had  arrived  at  com- 
plete putrefaction  ?  The  case  of  Cocking  v.  Fraser  was  the  only 
thing  which  raised  any  doubt  in  my  mind ;  and  it  is  certainly  a 
very  strong  case.  But  the  authority  of  that  case  is  much  shaken 
by  the  observation  of  Lord  Kbnyon  upon  it,  in  Burnett  v.  Ken- 
sington. I  suspect  that  the  words  "  of  no  value,"  applied  to  the 
cargo  in  the  case  of  Cocking  v.  Fraser,  are  somewhat  too  large, 
and  that  the  fact  was  not  that  the  cargo  was  in  such  a  situation 
as  to  make  it  impossible  to  preserve  it,  but  that  it  was  so  much 
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damaged  as  to  be  no  longer  valuable  to  the  owners,  because  it  dtbon 
was  not  worth  carrying  to  the  port  of  destination.  Lord  E^nton,  Rowgboft. 
speaking  of  ^Cocking  v.  Fraser,  says  that  he  cannot  subscribe  to  [  •^tt  ] 
the  opinion  there  given,  that  "if  the  commodity  specifically 
remain,  the  underwriter  is  discharged  : "  t  I  think  myself  there- 
fore at  liberty  to  consider  the  case  of  Cocking  v.  Frasevy  as  some- 
thing less  strong  than  it  appears  to  be.  The  question  then  is. 
Whether  the  loss  which  has  happened  be  not  as  much  a  total 
loss  as  if  the  waves  had  carried  the  cargo  overboard,  or  as  if  it 
had  been  directly  prevented  from  arriving  at  the  port  of  destina- 
tion, by  some  of  the  perils  insured  against  ?  I  never  have  under- 
stood that  the  underwriters  insure  fish  against  no  perils  which 
do  not  end  in  a  total  annihilation  of  the  commodity.  When  the 
loss  arises  from  capture,  the  commodity  remains  in  existence  in 
the  hands  of  the  enemy ;  and  yet  this  loss  is  as  much  within  the 
policy  as  a  loss  arising  from  the  wreck  of  the  ship.  I  must  now 
take  it,  that  the  circumstances  under  which  the  cargo  in  this 
case  stood,  were  such  that  sea-damage  had  so  operated  as  to 
make  it  impossible  for  the  captain  to  keep  it  any  longer  on 
board.  Whether  the  cause  of  the  loss  were  direct  or  indirect,  it 
produced  a  total  annihilation  of  the  commodity. 

Heath,  J. : 

On  looking  over  this  case,  it  appears  to  me  that,  it  is  not  so 
strongly  stated  on  the  part  of  the  assured  as  the  facts  would 
have  warranted ;  for  it  is  not  said  that  the  cargo  was  necessarily 
thrown  overboard.  Now  it  is  clear  that  it  was  necessary  the  ship 
should  be  repaired,  and  that  the  Portuguese  Government  would 
not  suffer  it  to  be  landed ;  yet  the  ship  could  not  be  repaired 
unless  the  cargo  was  removed.  The  evidence,  therefore,  appears 
to  me  to  warrant  the  conclusion  that  the  cargo  was  necessarily 
thrown  overboard.  On  this  ground  I  have  no  difficulty  in  con- 
curring in  opinion  with  my  Lord,  that  the  case  does  not  fall 
within  the  exception  of  the  memorandum,  and  is  not  governed 
by  the  case  of  Cocking  v.  Fraser.  Had  we  thought  it  the  same 
in  circumstances  as  Cocking  v.  Frasety  it  would  have  been  neces- 
sary for  us  to  consider  how  far  that  case  has  been  impeached  by 

t  See  Marshall,  p.  144. 
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Btson       the   subsequent   observations   of  Lord  Eenyon  in  Burnett  y, 
BowcKOPT.    Kensington. 

BooKEy  J. : 

We  must  now  take  it  bom  the  facts  stated  in  this  case,  that 
the  cargo  was  so  deteriorated  as  to  make  it  necessary  that  it 
should  be  thrown  overboard.  The  loss  therefore  was  total ;  the 
voyage  was  defeated,  the  ship  was  unable  to  proceed,  and  the 
government  of  the  island  would  not  suffer  the  cargo  to  be  landed. 
The  injury  was  occasioned  by  tempestuous  weather ;  the  loss  was 
total,  and  therefore  I  think  the  plaintiff  entitled  to  recover. 

[  478  ]       Ghambrb,  J. : 

The  case  is  not  stated  so  strongly  as  the  evidence  seems  to 
warrant.  It  is  said  that  the  cargo  stunk  so  much  that  the 
government  of  the  country  prohibited  its  being  landed ;  but  it 
might  have  been  stated  that  it  was  inconsistent  with  the  health 
of  the  crew  that  it  should  remain  on  board,  or  that  it  was  neces- 
sarily thrown  overboard.  The  ship  is  expressed  to  have  been  bo 
much  damaged  that  she  could  not  proceed,  but  was  sold ;  now 
this  must^  certainly  have  made  a  complete  end  of  the  voyage. 
We  do  not  construe  special  cases  so  strictly  as  we  do  special 
verdicts ;  on  the  whole,  therefore,  it  seems  to  me  that  the  loss 
was  total ;  and  though  the  cargo  might  be  said  to  exist  in  specie, 
yet  in  value  it  did  not  exist  at  all.  If  that  be  so,  the  inference 
of  law  is  plain.  What  is  it  against  which  the  underwriters 
protect  themselves,  by  the  memorandum?  against  partial  damage. 
For  what  reason  ?  because  as  the  commodities  enumerated  are 
perishable  in  their  nature,  it  might  be  impossible  to  ascertain, 
with  exactness,  what  part  of  the  loss  arose  from  the  nature  of  the 
commodity,  and  what  bom  sea-damage.  If  ever  there  was  a 
case  of  total  loss,  it  certainly  is  the  present. 

Lord  Alvanley,  Ch.  J.  then  observed,  that  the  Court  con- 
sidered the  case,  as  stating,  that  the  cargo  was  necessarily  thrown 

overboard. 

Judgment  for  the  plaintiff. 
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HOUGHTON  AND  Another,  Assignees  of  JACKSON,       isos. 

'        '        i/mh^  29 

A  Bankrupt,  v.  MATTHEWS  and  Anothbk.  —  ' 

(8  Boa.  &  P.  485—499.)  t  *85  ] 

The  general  lien  of  a  factor  does  not  extend  so  as  to  secure  a  debt 
due  to  Mm  from  the  principal  before  the  relation  of  principal  and  factor 
was  constituted. 

A.  a  factor,  having  sold  goods  of  B.  in  his  own  name  to  C,  the  latter, 
without  x>aying  for  these  goods,  sent  another  parcel  of  goods  to  A.  to 
sell  for  him,  neyer  having  employed  A.  as  a  factor  before.  0.  then  be- 
came bankrupt,  'and  his  assignees  claimed  the  goods  sent  by  him  to 
A.  and  which  still  remained  unsold,  tendering  the  charges  upon  those 
goods.  A.  refused  to  deliver  them  up,  claiming  a  lien  upon  them  for  the 
price  of  the  former  goods  sold  by  him  to  C,  there  being  a  balance  then 
due  from  B.  to  himself.  Held  that  the  assignees  were  entitled  to  recover. 

Tboybr  for  a  quantity  of  indigo. 

This  cause  was  tried  before  Mr.  Justice  Booke,  at  the  last 
Lent  assizes  at  Lancaster,  when  the  following  facts  appeared  in 
evidence :  The  defendants,  who  were  brokers,  had,  on  the  8rd  of 
September,  1799,  sold  a  parcel  of  logwood  and  fustic  to  Jackson, 
the  bankrupt,  and  on  the  11th  of  the  same  month,  a  parcel  of 
indigo,  neither  of  which  parcels  were  paid  for  at  the  time  of 
Jackson's  bankruptcy.  The  logwood  and  fustic  was  the  property 
of  a  person  of  the  name  of  Greatham,  and  the  indigo  of  a  person 
of  the  name  of  Dixon ;  both  these  parcels  had  been  put  into  the 
hands  of  the  defendants  by  the  proprietors,  to  be  sold  by  them 
as  brokers,  and  both  sales  were  effected  in  the  names  of  the 
brokers  only,  it  being  their  practice  to  sell  in  their  own  name, 
where  the  party  for  whom  they  sold  was  indebted  to  them.  At 
the  time  of  such  sales,  and  when  this  action  was  commenced, 
there  was  a  balance  due  both  from  Greatham  and  from  Dixon  to 
the  defendants.!  Soon  after  the  above  sales,  Jackson,  the  bank- 
rupt, put  into  the  hands  of  the  defendants,  the  indigo  in  ques- 
tion, to  sell,  as  brokers ;  no  advance  being  made  by  them  upon 
the  indigo,  nor  any  debt  existing  between  the  defendants  and 
Jackson,  other  than  what  was  due  to  the  former  for  the  goods  of 
Greatham  and  Dixon,  purchased  by  Jackson  of  the  defendants  as 
before  mentioned.     Indeed  the  commission  to  sell  the  indigo  in 

t  This  fact  was  only  proved  by  his  recollection  of  the  state  of  the 
the  defendant's  clerk,   speaking  to      account  in  the  defendant's  books. 
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Houghton  question,  was  the  first  time  the  latter  had  ever  employed  the 
Matthews,  defendants  as  brokers.  While  the  indigo  in  question  still 
remained  unsold  in  the  hands  of  the  defendants,  as  brokers, 
Jackson  became  a  bankrupt.  Upon  this  the  plaintiffs,  as  his 
assignees,  demanded  the  indigo,  and  tendered  payment  of  any 
[  *486  1  charges  which  might  have  been  incurred  *in  respect  of  that 
article ;  the  defendants  refused  to  deliver  it  up,  claiming  a  lien 
upon  it  for  the  debt  due  from  the  bankrupt,  in  consequence  of 
the  goods  of  Greatham  and  Dixon  sold  to  him,  and  which  still 
remained  unpaid  for.  The  learned  Judge  was  of  opinion  that 
the  defendants  had  no  lien  upon  the  goods  in  question,  and 
therefore,  under  his  direction,  a  verdict  was  found  for  the 
plaintiffs,  with  leave  reserved  to  the  defendants  to  move  to  set 
that  verdict  aside,  and  have  a  nonsuit  entered. 

Accordingly  a  rule  nin  having  been  obtained  in  last  Easter 
Term, 


[488] 


[The  rule  was  argued  by  Lens,  Serjt.,  for  the  plaintiffs,  and 
Heywood,  Serjt.,  contrL]  ^^^  ^^  ^^^ 

There  being  a  difference  of  opinion  upon  the  bench,  the  learned 
Judges  now  delivered  their  opinions  seriatim. 

Chambbe,  J. : 

The  question  is.  Whether  when  a  broker  receives  goods  to  sell 
for  A.  he  is  entitled  to  retain  them  though  unsold,  after  a  tender 
of  all  charges  due  in  respect  of  those  goods,  on  the  ground  of  a 
lien  for  the  price  of  other  goods  sold  by  him  for  B.  to  A.  under  a 
general  authority  from  B.  to  sell,  there  being  no  general  balance 
due  from  A.  to  the  broker,  and  the  broker  not  having  sold  the 
goods  of  B.  under  a  del  credere  commission  ?  I  state  the  ques- 
tion thus,  because  I  conceive  that,  in  the  present  case,  the  mere 
act  of  the  bankrupt  buying  goods  of  the  defendant  did  not 
constitute  the  relation  of  principal  and  factor  between  them. 
The  demand  of  the  defendant  upon  the  first  goods  did  not  arise 
out  of  any  course  of  dealing  in  the  relation  of  principal  and 
factor,  but  was  as  foreign  to  that  relation  as  if  it  had  arisen  upon 
a  legacy,  or  any  other  species  of  debt  the  most  remote  from  that 
course  of  dealing.    I  do  not  find  any  authority  for  saying,  that  a 
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factor  has  any  general  lien  in  respect  of  debts  which  arise  prior    Houohtoh 
to  the  time  at  which  his  character  of  factor  commences :  and  if    Matthbws. 
a  right  to  such  a  lien  is  not  established  by  express  authority,  it 
does  not  appear  to  me  to  fall  within  the  general  principle  upon 
which  the  liens  of  factors  have  been  allowed.    It  seems  to  me 
that  the  liens  of  factors  have  been  allowed  for  the  convenience  of 
trade,  and  with  a  view  to  encourage  factors  to  advance  money 
upon  goods  in  their  possession,  or  which  must  come  to  their 
hands  as  factors  ;   but  debts  which  are  *incurred  prior  to  the      C  **^^  3 
existence    of    the   relation  of    principal    and    factor,  are    not 
contracted  upon  this  principle.    And  if  the  lien  now  contended 
for  were  allowed,  instead  of  inducing  persons  to  place  goods  in 
the  hands  of  factors,  it  would  operate  the  contrary  way,  since  it 
would  tend  to  prevent  insolvent  persons  from  employing  their 
creditbrs  as  factors,  lest  the  goods  entrusted  to  them  should  be 
retained  in  satisfaction  of  former  debts.    If  this  were  the  only 
point  in  this  case,  I  should  be  of  opinion  that  the  defendants 
were  not  entitled  to  retain ;  but  laying  this  point  out  of  the 
question,  I  still  think  the  debts  due  from  the  bankrupt,  in  respect 
of  the  goods  sold  to  him,  are  not  to  be  considered  as  due  to  the 
defendants,  so  as  to  authorise  them  to  set  off  such  debts,  in  an 
action  brought  against  them  by  the  bankrupt's  assignees,  and 
that  the  defendants  have  no  property  or  interest  whatever  in 
those  debts.    I  never  yet  heard  of  a  person  being  allowed  to  pro- 
tect himself,  by  setting  up  debts  in  reality  due  to  other  persons ; 
or  that  a  factor,  having  no  demand  on  his  principal,  could,  by 
transactions  with  a  third  person,  create  a  new  interest  in  him- 
self.    In  the  case  of  Drinkwater  v.  Goodwin,}  Lord  Mansfield 
says,  "  it  shall  not  be  in  the  power  of  any  man,  by  his  election, 
to  vary  the  rights  of  two  other  contending  parties."    According 
to  this  rule,  the  factor  has  no  right  to  prejudice  the  title  of  his 
principal.    That  a  factor  has  a  lien  for  his  general  balance,  is  a 
point  too  well  established  to  be  disputed.     The  case  Kruger  v. 
WUcoxl  proves  nothing  more.    Where  a  factor  is  in  advance  for 
goods  by  actual  payment,  or  where  he  sells  under  a  del  credere 
commission,   whereby  he   becomes  responsible    for  the  price, 
there  is  as  little  doubt  that  he  has  a  lien  on  the  price,  though 

t  Cowp.  251.  t  AmbL  253. 

B.R. — ^voL.  vn.  8  G 
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Houghton  he  has  parted  with  the  possession  of  the  goods.  If  he 
Matthews.  ^^^^  under  a  d^l  credere  commission,  he  is  to  be  considered  as 
between  himself  and  the  vendee,  as  the  sole  owner  of  the  goods.f 
There  is  no  doubt  of  the  authority  of  a  factor  to  sell  upon 
credit,  I  though  not  particularly  authorised  by  the  terms  of  his 
commission  so  to  do ;  but  if  he  sell  without  a  del  credere  commis- 
sion it  is  well  established  that  he  does  not  become  a  surety ;  the 
debt  is  due  to  the  owner  of  the  goods  only.  Many  cases  have  been 
cited,  which  do  not  appear  to  me  to  warrant  the  inferences  drawn 
from  them.  In  Gonsalez  v.  Sladen^  it  is  said,  that  if  the  factor  of 
a  person  beyond  sea  buy  or  sell  goods,  he  may  sue  or  be  sued  in 
his  own  name  ;  for  if  he  buy,  the  credit  is  presumed  to  be  given 
[  *490  ]  to  him  ;  and  if  he  sell,  the  ^promise  is  presumed  to  be  made  to 
him.  But  where  the  principal  resides  abroad,  he  is  presumed  to 
be  ignorant  of  the  circumstances  of  the  party  with  whom  his 
factor  deals,  and  therefore  the  whole  credit  is  considered  as  sub- 
sisting between  the  contracting  parties.  The  sentence  in  BuUer's 
"  Nisi  Prius,"  immediately  following  the  case  of  Gonsalez  v-  Sladen^ 
was  not  cited.  There  it  is  said,  that  "  a  factor's  sale  does,  by 
the  general  rule  of  law,  create  a  contract  between  the  owner  and 
buyer ;  and  therefore  if  a  factor  sell  for  payment  at  a  future  day, 
if  the  owner  give  notice  to  the  buyer  to  pay  him,  and  not  the 
factor,  the  buyer  would  not  be  justified  in  afterwards  paying  the 
factor."  The  factor  therefore  has  no  right  to  consider  himself  as 
substantially  the  creditor  of  the  vendee  of  the  goods ;  he  has  no 
equity  in  his  favour,  and  the  account  is  really  and  truly  between 
the  vendee  and  the  principal.  It  is  true  that  Mr.  J.  Bullbb  adds, 
^'yet  perhaps,  under  some  particular  circumstances,  this  rule 
may  not  take  place,  as  where  the  factor  sells  the  goods  at  his 
own  risk  {i.e.  is  answerable  to  the  owner  for  the  price,  though  it 
be  never  paid,)  for  in  such  case  he  is  the  debtor  to  the  owner, 
and  not  to  the  buyer."  Neither  the  case  of  Rabone  v.  WiUiam$,^\ 
nor  that  of  George  v.  Clagett,^  appears  to  me  to  have  any  applica- 

t  The  position  of  an  agent  selling  the  relation  between  the  agent  and 

under  a  del  credere  commission  was  the  other  party  to  the  sale. — R.  0. 
more  fully  considered  in  Morria  v.  J  ScoU  v.  Surmaiiy  Willes,  406. 

CleoBhy,  4  M.  &  S.  666,  674,  where  it         §  Bull.  N.  P.  130,  2nd  edit 
was  held  that  the  circumstance  did         ||  4  E.  E.  463  n.  (7  T.  IL  360  n). 
not  make  any  difference  in  regard  to         ^  4  E.  B.  462  (7  T.  E.  369). 


TOL.vn.]       1808.    C.  P.    8  BOS.  &  P.  490—491.  819 


tion  to  the  present.    The  principle  upon  which  those  cases    EoroHTOM 

mm 

proceeded  is  well  summed  up  in  Cullen's  "Bankrupt  Laws,"t  viz.   matthbws. 

that  where  a  party  being  only  an  agent,  acts  ostensibly  as  the 

real  and  sole  owner,  (as  in  the  case  of  a  factor  concealing  his 

principal,  or  an  acting  partner  his  partners,)  the  buyer  of  goods 

from  him  may,  in  an  action  by  the  principal  in  the  one  case,  or 

the  firm  in  the  other,  set  off  a  debt  due  to  him  from  the  factor  or 

acting  partner  respectively,  upon  the  ground  that  the  parties  by 

their  conduct,  having  enabled  their  agent  to  gain  credit  as  the 

sole  owner,  and  the  buyer  having  bond  fde  contracted  with  him 

in  that  character,  they  cannot  recover  against  the  buyer,  without 

allowing  him  the  same  advantages  and  equities  in  his  defence 

that  he  would  have  had  against  their  agent.    There  is  a  case 

of  Garratt  v.  CuUum,  (Bull-  N.  P.  p.  42  last  ed.  and  which  is 

also  cited  in  Scott  v.  Surman,  Willes,  405,)  which  fully  proves  the 

doctrine  that  the  debt  of  the  vendee  is  not  due  to  the  factor. 

In  that  case  the  factor  of  a  person  living  in  Ireland  having  sold 

goods  to  a  person  living  in  London,  without  acquainting  him 

with  the  name  of  his  principal,  or  acquainting  his  principal  with 

the  name  of  his  vendee,  became  bankrupt ;   *after  which  the      [  •'*9i  ] 

vendee  paid  the  money  to  his  assignees;   the  principal  then 

brought  an  action  against  the  assignees  and  recovered,  it  being 

held  that  though  the  vendee  was  discharged  by  the  payment  to 

the  assignees,  yet  the  debt  was  not  in  law  due  to  them  but  to  the 

principal,  and  therefore  did  not  pass  under  the  assignment. 

That  case  is  said  in  Willes  to  have  been  cited  at  Guildhall,  by 

Ld.  Gh.  J.  Fabkeb,  with  approbation.    These  cases  appear  to  me 

to  establish,  that  where  a  factor  has  no  special  claim  on  the 

goods,  and  he  has  disposed  of  them,  whereby  he  has  lost  the 

advantage  arising  &om  possession,  the  debt  is  to  be  considered 

to  all  intents  as  the  debt  of  the  principal,  and  the  factor  has  no 

lien  on  the  price.    My  brother  Hey  wood  mainly  relied  upon  the 

case  of  Drinkwater  v.  Goodwin,  whereas  the  Court  throughout 

that  case  evidently  proceed  on  the  ground  of  the  factor  having 

given  his  security  for  the  payment  of  the  goods,  and  thereby 

acquired  a  lien  on  them  in  the  same  way  as  if  he  had  advanced 

his  money  on  the  goods  themselves.    The  principle  upon  which 

t  P.  206n,  71. 

3  o  2 
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Houghton  that  case  was  decided  is  very  correct ;  but  why  did  the  decision 
Matthews  proceed  upon  that  principle,  unless  with  a  view  to  distinguish  it 
&om  cases  circumstanced  like  that  now  before  the  Court  ?  It  is. 
unnecessary  to  enter  at  large  into  all  the  positions  on  this 
subject,  which  are  laid  down  in  the  books ;  many  of  which  are 
very  clearly  stated  in  Scott  v.  Surman,  It  has  been  observed, 
that  though  a  broker  does  not  act  under  a  del  credere  commis- 
sion,  still  he  may  bring  an  action  in  his  own  name  for  goods  sold 
by  him.  This  power,  however,  is  incident  to  the  nature  of  his. 
employment,  as  also  that  he  should  be  able  to  give  discharges  to 
those  from  whom  he  receives  money  in  payment  of  goods  sold 
on  account  of  the  persons  for  whom  he  acts.  But  these  circum* 
stances  do  not  prove  that  he  has  any  interest  in  the  goods  which 
pass  through  his  hands.  How  would  this  case  have  stood,  if  the 
defendants  had  never  become  creditors  of  Greatham  and  Dixon  ? 
It  has  not  been  argued,  that  in  such  case  there  could  have  been 
any  lien ;  and  yet  how  can  any  right  between  the  defendants 
and  the  bankrupt  be  altered  by  a  subsequent  course  of  dealing 
between  the  defendants  and  third  persons  ?  The  rights  of  lien 
and  detention  must  have  existed  at  the  time  when  the  goods  of 
Greatham  and  Dixon  were  sold  to  the  bankrupt,  and  cannot  be 
varied  by  the  subsequent  conduct  of  Greatham  and  Dixon  to- 
wards the  defendants,  unless  the  bankrupt  has  been  privy  to 
[  *492  ]  their  transactions.  ^Under  all  these  circumstances,  and  finding 
no  authority  which  warrants  the  factor  in  claiming  any  such  lien 
as  is  claimed  in  this  case,  I  must  deliver  my  opinion  that  the 
defendants  have  failed  in  the  defence  set  up  by  them,  and  that 
as  they  were  fully  satisfied  all  they  had  a  right  to  demand,  the 
learned  Judge  was  perfectly  correct  in  his  direction  to  the  jury. 

BooEE,  J. : 

This  question  arises  in  an  action  of  trover,  and  must  be  decided 
by  the  rules  of  law.  Cases  which  have  been  decided  by  the  Lord 
Chancellor,  on  the  principles  of  general  equity  at  the  hearing 
of  bankrupts'  petitions,  must  not  give  the  rules  for  our  decision 
in  the  courts  of  law.  Lord  Habdwickb  very  cautiously  takes 
the  distinction  in  two  cases,  namely  Kruger  v.  Wilcox^  (AmbL 
258,)  and  Ex  parte  Deeze,  (1  Atk.  228.)  In  the  first  of  these  cases 


TOL.vn.]       1803.    C.  P.    8  BOS.  &  P.  492—498.  821 

lie  says,  "  whether  this  was  ever  allowed  in  trover  at  law,  where    Houghton 

the  goods  were  turned,  into  money,  I  cannot  say,  nor  can  I  find    matthkw& 

any  such  case.    1  have  no  doubt  it  would  be  so  in  this  Court  if 

ihe  goods  remained  in  specie,  nor  do  I  doubt  of  its  being  so 

where  they  are  turned  into  money."    In  the  latter  case  he  says, 

''*  and  here,  though  there  had  been  no  bankruptcy  in  an  action 

for  these  goods,  the  debt  could  not  have  been  set  off;  yet  as  the 

clause  of  mutual  credit  has  been  extended,  I  think  it  may  come 

within  that  rule."    In  the  case  before  the  Court,  there  is  no 

doubt  that  the  defendants  had  a  Uen  on  the  goods  sent  to  them 

by  Dixon  and  by  Greatham,  for  their  general  balance  while  the 

goods  remained  in  their  hands,  and  if  they  had  received  the 

money  for  these  goods,  they  might  have  retained  it  for  the 

balance  due  to  them.    But  when  they  parted  with  the  goods 

they  parted  with  their  lien ;   and  if  they  were  at  that  time 

creditors  of  Dixon  and  of  Greatham,  (which  was  not  directly 

proved  at  the  trial)  they  were  on  the  same  footing  as  the  other 

creditors.    Having  then  a  claim  on  the  general  effects  of  Dixon 

and  Greatham,  Jackson,  to  whom  they  had  sold  some  of  their 

goods,  sends  them  goods  to  sell,  and  while  these  goods  remained 

unsold,  becomes  bankrupt ;  the  defendants  claim  to  retain  these 

goods  for  a  debt  due  to  Dixon  and  to  Greatham ;   because  if 

Jackson,  instead  of  sending  goods  to  them  as  factors,  to  sell  for 

him  on  his  own  account,  had  sent  them  money  to  pay  for  the 

goods    he    bought  of    them,  they    might    have  retained    the 

money  for  debts  due  to  them  from  the  house  of  Dixon  or  of 

Greatham.    The  doctrine  of  liens  has  already  been  carried  *very      [  •ioz  ] 

far,  but  I  cannot  find  that  it  has  yet  been  carried  so  far  as  to 

permit  a  factor  to  retain  for  all  possible  demands  which  he  may 

choose  to  make  on  the  goods  sent  to  him.    Here  the  defendants 

are  supposed  to  have  a  demand  and  a  right  of  action  against 

Dixon  and  against  Greatham,  who,  for  aught  we  know,  are 

each  of  them  solvent.    The  defendants  are  not  answerable  to 

them  for  the  value  of  the  goods  sold  to  the  bankrupt,  nor  have 

they  advanced  any  money  on  them.    The  bankrupt  is  indebted 

to  the  house  of  Dixon  and  of  Greatham,  for  the  price  of  the 

goods  sold  to  him  on  their  account  by  the  defendants.    The 

defendants  then  are  middlemen,  not  answerable  to  Dixon  or  to 
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EovoHTON  Greatham,  and  have  no  claim  upon  the  bankrupt  in  their  own 
Matthews,  nght  except  for  the  expenses  due  on  the  goods  he  has  sent  to 
them,  which  expenses  have  been  tendered  to  them.  I  doubt  (but 
with  great  deference  to  my  L.  Gh.  Justice,  who  has  had  so  much 
experience  in  courts  of  equity,)  how  far  equity  would  assist  such  a 
claim,  since  it  is  not  necessary  to  secure  the  factors  themselves,, 
but  is  set  up  only  for  the  benefit  of  other  persons.  I  question 
whether  the  creditors  at  large  of  the  bankrupt  Jackson  have  not 
an  equitable  as  well  as  legal  claim,  equally  well  founded  with 
that  of  Dixon  and  of  Greatham.  This  is  an  attempt,  through  the 
means  of  these  defendants,  to  give  the  houses  of  Dixon  and  of 
Greatham  a  preference  above  the  other  creditors.  The  assignees 
have  made  out  their  case  as  plaintiffs ;  the  defendants  set  up 
this  lien  by  way  of  defence :  it  is  incumbent  on  them  to  make 
out  a  clear  case :  they  are  not  entitled  to  have  presumptions 
made  in  their  favour ;  and  the  Court  can  only  judge  from  the 
facts  actually  proved  by  them.  On  the  whole  I  am  satisfied 
that  at  law,  and  in  this  action  of  trover,  the  defendants  cannot 
support  this  claim  of  a  lien.  My  opinion  therefore  is,  that  the 
rule  for  a  new  trial  should  be  discharged. 

Heath,  J. : 

I  am  of  the  same  opinion  with  my  brothers  Books  and  Ghambkb^ 
who  have  so  fully  discussed  the  principles  and  authorities  relat* 
ing  to  the  subject  that  it  is  unnecessary  for  me  to  enter  into  the 
matter  at  length.  The  defendants  claim  a  right  to  retain  the 
goods  in  question  as  brokers,  not  in  respect  of  any  debt  due  to 
themselves  upon  the  goods,  but  in  respect  of  a  debt  which  they 
say  is  due  from  the  bankrupt  to  them,  but  which,  in  truth,  is  due 
to  Greatham  and  to  Dixon.  That  part  of  the  case  has  been  very 
[  '494  ]  satisfactorily  argued  by  my  *  two  brothers  who  preceded  me. 
There  are  two  species  of  liens  known  to  the  law,  namely,  parti- 
cular liens  and  general  liens.  Particular  liens  are  where  persona 
claim  a  right  to  retain  goods  in  respect  of  labour  or  money 
expended  upon  them ;  and  those  liens  are  favoured  in  law.  General 
liens  are  claimed  in  respect  of  a  general  balance  of  account ;  and 
these  are  founded  in  custom  only,  and  are  therefore  to  be  taken 
strictly.     There  is  no  authority  to  shew  that  such  custom  has 
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ever  been  extended  to  debts  generally ;  and  the  opinion  of  Lord    Houohuok 

Habdwickb  in  Ex  parte  Deeze,  which  is  one  of  the  first  cases  in    matthiswb. 

which  a  party  was  allowed  to  retain  for  a  general  balance,  seems 

directly  to  the  contrary.    From  the  report  of  that  case  in  1  Atk. 

229,  it  appears  as  if  the  decision  had  been  founded  on  the  2  Geo. 

II.  respecting  mutual  credits ;  but  that  report  is  not  correct ;  for 

in  Ex  parte  Ockenden,  (1  Atk.  287,)  Lord  Habdwickb,  speaking  of 

the  case  Ex  parte  Deeze,  says,  "there  was  evidence  that  it  was 

usual  for  packers  to  lend  money  to  clothiers,  and  the  clothes  to 

be  a  pledge  not  only  for  the  work  done  in  packing,  but  for  the 

loan  of  money  likewise."     In  that  case,  therefore,  a  right  was 

claimed  to  retain  for  a  general  balance  of  accounts,  Deeze  having 

been  a  creditor  of  the  bankrupt  for  money  advanced  to  him 

as    a  packer  and  merchant,   antecedent  to  the   time  of    the 

particular  goods  being  put  into  his  hands.    From  the  expression 

of  Lord  Habdwickb  also,  (1  Atk.  229,)  these  goods  were  in  the 

petitioner's  hands  as  a  pledge  for  some  part  of  his  debt,  namely, 

the  price  of  the  packing;    "and  what  right  has  a  court  of 

equity  to  say,  that  if  he  has  another  debt  due  to  him  from  the 

same  person,  the  goods  shall  be  taken  from  him  without  having 

the  whole  paid?"   we  may  collect  that  he  did  not  think  the 

petitioner  entitled  to  retain  for  the  whole,  independent  of  the 

custom.     The  case  of  Drinkwater  v.  Goodwin,  proceeded  on  a 

special  agreement  independent  of  the  custom.     The  agreement 

was  stated  and    relied  on ;   and   Lord  Mansfield  says,  "  the 

agreement  therefore  is,  that  he  shall  have  a  lien."     There  is 

no  authority  therefore    for    the  position,   that  a   factor  may 

retain  goods  in  his  hands  in  respect  to  all  debts  whatsoever; 

and  there  is  a  rule  of  law  which  has  not  been  touched  upon 

in  argument,  and  which  appears  to  me  decisive  of  the  contrary, 

namely,  that  nothing  can  fall  within  the  custom  of  trade  but  what 

concerns  trade.     Collateral  obligations  therefore,  such  as  *money      [  *i%  ] 

due  for  rent,  are  not  within  the  custom  which  authorizes  a  factor 

to  retain  for  a  general  balance. 

LoBD  Alvanlet,  Ch.  J. : 

When  this  motion  was  first  made,  I  inclined  to  think  my 
brother  Booke's  direction  proper ;  but  having  heard  the  argument 
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HoiroHTOK  and  looked  farther  into  the  question,  I  find  myself  under  the 
Matthews,  necessity  of  differing  from  my  brothers  so  far,  as  to  think  that  a 
verdict  ought  not  to  be  entered  for  the  plaintiff  on  the  facts 
stated  in  the  report.  Farther  than  that  however  I  do  not 
go.  I  am  by  no  means  prepared  to  say,  that  a  verdict  ought 
to  be  entered  for  the  defendants;  for  I  think  that  if  a  new 
trial  were  granted,  some  facts  might  be  established  which  are 
now  equivocal,  and  which  would  give  rise  to  a  question  of  so 
much  importance,  that  I  should  wish  to  take  more  time  for 
consideration  before  I  decided  against  the  defendants'  right  to 
a  lien.  It  was  not  distinctly  proved  at  the  trial,  that  Oreatham 
and  Dixon  were  indebted  to  the  defendants,  but  we  must  suppose 
that  fact  capable  of  proof.  If,  however,  the  fact  itself  would 
make  no  difference  in  the  determination  of  the  Court,  there  is  no 
reason  for  sending  the  case  to  a  new  trial  in  order  to  have  it  found. 
At  present,  therefore,  I  must  suppose  that  the  case  affords  suffi- 
cient ground  to  infer  that  Greatham  and  Dixon  were  indebted 
to  the  defendants.  These  persons  then  having  put  goods  into 
the  hands  of  the  defendants,  with  authority  to  sell  them  in  their 
own  names,  and  consequently  to  bring  actions  and  give  receipts 
for  the  money ;  and  the  defendants  having  accordingly  executed 
their  commission  by  selling  in  their  own  names,  and  Greatham 
and  Dixon  being  still  in  their  debt,  the  defendants  acquired  a 
right  to  demand  the  value  of  the  goods  from  the  persons  to  whom 
they  were  sold.  The  cases  cited  have,  I  think,  decisively  proved 
that  point.  Nor  does  it  make  any  difference,  whether  the  goods 
were  sold  under  a  del  credere  commission  or  not.  The  only  effect 
of  a  del  credere  commission  is,  to  make  the  factor  responsible  for 
the  value  of  his  goods  to  his  principal.  If  the  factor,  without 
such  a  commission,  sell  the  goods  in  his  own  name,  he  may  bring 
an  action  for  the  value ;  and  if  the  principal  bring  the  action, 
the  vendee  may  set  off  a  debt  due  to  him  from  the  factor.  The 
factor,  therefore,  being  authorized  to  bring  an  action  for  the 
value  of  the  goods,  may  retain  the  whole  amount  in  satisfaction 
of  the  debt  due  to  him  from  his  principal.  We  are  to  consider 
then,  in  the  first  place,  what  relation  was  created  between  these 
parties,  by  those  circumstances  which  took  place  subsequent  to 
[  *496  ]      *the  sale  of  the  goods  belonging  to  Greatham  and  Dixon ;  remem- 
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bering  that  at  the  time  of  that  sale,  the  defendants  were  HouaBtoH 
the  factors  of  Greatham  and  Dixon  only,  and  not  of  the  bank-  matthbwb. 
rupt.  That  subsequent  to  that  period,  and  while  the  bankrupt 
still  remained  indebted  for  the  goods  of  Greatham  and  Dixon, 
which  he  had  received  from  the  defendants,  he  sends  the  goods 
in  question  to  the  defendants  to  be  sold  by  them  as  his  brokers, 
knowing  that  he  stood  indebted  to  them  for  the  goods  of  Great-  v 
ham  and  Dixon,  though  he  did  not  know  but  that  the  defendants 
themselves  were  the  proprietors  of  the  goods,  the  names  of  Great- 
ham and  Dixon  not  having  been  communicated  to  him.  Conse- 
quently the  bankrupt  must  have  considered  his  debt  as  due  to  the 
defendants ;  and  the  moment  he  sent  goods  to  them  as  brokers 
their  right  of  lien  attached  upon  the  goods.  If  the  defendants 
had  sold  the  goods,  it  is  clear  that  they  might  have  applied  the 
money  arising  out  of  the  sale  in  discharge  of  the  debt  due  from 
the  bankrupt,  on  account  of  the  goods  of  Greatham  and  Dixon ; 
and  how  do  we  know  that  they  did  not  forbear  to  sell,  because 
they  considered  the  goods  as  a  security  for  that  debt  ?  Whatever 
may  be  the  case  with  respect  to  other  trades,  it  is  not  now  denied 
that  a  factor  has  a  right  to  retain  for  the  general  balance  of  his 
account.  If  a  debt  be  due  from  the  principal  to  the  factor,  ante- 
cedent to  the  time  of  the  particular  goods  being  put  into  the 
hands  of  the  latter,  he  is  entitled  to  retain  them  as  a  security. 
And  if  a  man  commence  dealing  with  a  factor,  to  whom  he  is 
indebted  on  bond,  I  am  not  prepared  to  say  that  the  lien  of  the 
factor  would  not  attach  upon  such  debt.  In  the  present  case, 
however,  the  goods  of  Greatham  and  Dixon  were  sold  by  the  defen- 
dants as  factors,  and  the  debt  therefore  arose  in  the  ordinary 
course  of  their  dealing  as  factors.  The  case  of  Drinkwater  v. 
Goodwin  \  was,  I  admit,  the  case  of  a  particular  contract,  but  the 
principle  of  the  decision  was,  that  if  a  factor  become  surety  for 
his  principal,  he  has  a  lien  to  the  amount  of  the  sum  for  which 
he  becomes  surety.  The  case  of  Orove  v.  Dubois  I  establishes,  that 
a  broker  acting  under  a  del  credere  commission,  may  set  off 
against  his  principal  the  amount  of  losses  incurred;    and  the 

t  Cowp.  251.  Morris  v.  Cleaahy,  4  M.  &  S.  566, 

}   1  T.  R  112.    That  was  disap-      575.— B.  C. 
proved  of  by  Lord  Ellenborougli  in 
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HououTON    cases  of  George  v.  Clugett\  and  Rabone  v.  Williainsl  shew,  that  if 
Matthews.,  a  factor  sell  the  goods  of  his  principal  in  his  own  name,  the 
buyer  may  set  off  against  the  principal  a  debt  due  from  the 
factor.    It  appears  to  me,  therefore,  that  a  factor  who  sells  in 
his  own  name,  stands  in  the  same  situation  wdth  respect  to  lien 
;  ♦497  1      *as  if  he  had  a  del  credere  commission.   I  do  not  wish  to  be  bound 
•    by  my  present  opinion,  but  as  the  case  strikes  me,  the  present 
defendants  are  warranted,  by  the  custom  of  merchants,  in  claim- 
ing a  lien  upon  the  goods  now  sued  for.   It  is  contended,  that  the 
defendants  only  set  up  this  lien  with  a  view  to  protect  Greatham 
and  Dixon.    But  I  cannot  assent  to  a  proposition  which  assumes 
that  Greatham  and  Dixon  are  solvent.     The  presumption  rather 
is  that  they  are  insolvent  since  they  have  not  paid  the  debt  due 
from  them  to  the  defendants ;  and  the  question  is,  Whether  the 
latter  are  not  justified  in  retaining  the  goods  in  their  hands  as  a 
security  against  the  insolvency  of  their  debtors  ?  With  respect  to 
the  authority  of  the  cases  which  have  been  cited  from  the  Court 
of  Chancery,  it  is  true  that  courts  of  equity,  in  administering 
justice,  sometimes  go  further  than  the  courts  of  law.    But  it  is 
clear  that  tl^e  Lord  Chancellor  has  no  authority  to  screen  goods 
in  the  hands  of  a  factor,  with  a  view  to  distribute  them  in  equity 
according  to  a  different  course  from  that  which  prevails  at  law ; 
and  if  Lord  Habdwigee  had  entertained  any  doubts  upon  the 
rule  of  law,  he  would  certainly  have  taken  the  opinion  of  some 
common-law  court.    I  can  hardly  conceive  the  case  Ex  parte 
Deeze  to  be  well  reported:   for,  according  to  the  report,  Lord 
Hardwicke  seems  to  suppose  that  in  cases  of  bankruptcy,  if  a  per- 
son has  a  lien  to  a  certain  amount,  there  is  no  harm  in  giving 
him  a  lien  to  the  whole  amount  of  his  claim.    But  to  such  a 
proposition  no  lawyer  can  assent.     The  other  ground  of  deter- 
mination supposed  to  have  been  stated  by  his  Lordship,  namely, 
the  clause  of  mutual  credit,  certainly  cannot  be  sustained.     The 
decision  therefore  must  rest  upon  the  ground  of  lien ;  and  in  the 
subsequent  case  Ex  parte  Ockendert,  Lord  Habdwicke  states  the 
real  principle  upon  which  the  case  Ex  parte  Deeze  must  have 
proceeded ;  for  he  says,  "  in  the  case  Ex  parte  Deeze,  there  was 
evidence  that  it  was  usual  for  packers  to  retain  not  only  for  work 

t  4  B.  E.  462  (7  T.  E.  359).  t  4  E.  E.  463  n  (7  T.  E.  360  n). 
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done,  but  for  money  lent."  These  cases  were  followed  by  some  HouaaTON 
other  detennmationB  in  equity,  which  I  do  not  think  it  necessary  Matthews. 
to  mention,  as  there  are  cases  at  law.  In  Oreen  v.  Farmer,  (1 
Black.  652, 4  Bur.  2221,)  Lord  Mansfibld  says, "  the  convenience 
of  commerce  and  natural  justice.are  on  the  side  of  liens,  and  there- 
fore of  late  years  Courts  lean  that  way."  He  then  states,  that  lien 
may  arise  not  only  from  express  contract,  or  where  the  party  has 
acted  as  a  factor,  but  that  it  may  be  implied  *from  the  usage  of  [  **98  ] 
trade,  or  from  the  manner  of  dealing  between  the  parties  in  the 
particular  case.  Indeed  he  considers  Lord  Habdwicke  as  having 
decided  the  case  Ex  parte  Ockenden  (which  at  first  view  seems  not 
so  favourable  to  liens  as  his  opinion  in  Ex  parte  Deeze)  on  the 
special  ground  that  there  was  no  room  to  imply  a  lien,  from  the 
usage  of  trade  or  the  particular  manner  of  dealing.  The  case  of 
Kruger  v.  Wilcox  had  before  established,  that  if  there  be  a  course 
of  dealings  and  general  account  between  a  merchant  and  a  factor, 
and  a  balance  is  due  to  the  factor,  he  may  retain  the  ship  and 
goods,  or  produce,  for  such  balance  of  the  general  account :  it  is 
considered  as  an  interest  in  the  specific  things,  and  they  are  made 
articles  in  the  general  account.  In  that  case  Lord  Hardwigee 
speaks  only  of  a  foreign  factor,  but  there  is  no  doubt  that  a  home 
factor  is  entitled  to  the  same  lien,  though  the  lex  mercatoriu 
seems  to  found  the  origin  of  the  custom  on  the  merchant  residing 
abroad.  Kruger  v.  Wilcox  is  recognized  in  Foxcroft  v.  Devonshire^ 
(2  Bur.  937,)  and  in  Walker  v.  Birch,  (6  T.  R.  262,)  Lord  Kenyon 
considers  the  factor's  right  to  his  lien  for  a  general  balance  as  so 
long  settled,  that  it  ought  not  to  be  brought  into  dispute ;  he  says 
it  is  an  agreement  which  the  law  implies.  The  opinion  indeed  of 
Mr.  Justice  Lawrence  in  that  case  may  seem  to  support  the 
opinion  of  my  brothers  ;  for  he  says,  that  the  doctrine  of  lien  only 
applies  to  cases  where  the  goods  had  been  deposited  in  the  nature 
of  a  pledge ;  that  the  persons  for  whom  the  lien  was  then  claimed 
never  acted  as  the  brokers  of  their  principal  before  the  transaction 
in  question,  and  consequently  that  the  goods  could  not  be  con- 
sidered as  deposited  with  the  former  as  a  general  pledge.  The 
question,  however,  is.  Whether  a  factor  be  not  that  sort  of  person 
that  all  goods  which  come  into  his  hands  are  to  be  considered  as 
clothed  with  a  lien  for  his  general  balance  ?    In  Go.  Bank.  Law, 
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HouQBxoN    (p.  455,  ed.  1797,)  it  is  laid  down,  than  where  one  has  acted  as 

Vm 

Matthews,  factor  for  another,  every  thing  in  his  hands  is  construed  to  be  a 
pledge  not  only  for  incidental  charges,  but  as  an  item  of  mutual 
account  for  the  general  balance  due  to  him.  The  only  point  in 
difference  between  my  brothers  and  myself  is,  Whether  this  debt 
due  on  account  of  the  goods  sold  for  Greatham  and  Dixon  be  such 
a  debt  as  can  be  brought  into  a  mutual  account  between  the 
defendants  and  the  bankrupt  ?  I  am  not  desirous  of  favouring 
liens  to  so  great  an  extent  as  has  been  done  by  the  courts  of  late ; 
[  *^9d  ]  for  we  know  it  has  been  determined  that  the  members  of  *any 
trade  may,  by  agreement  among  themselves,  obtain  the  benefit 
of  that  sort  of  lien  to  which  a  factor  is  entitled  by  the  general 
law.  I  am  sorry  the  courts  have  gone  so  far.  In  this  case,  how- 
ever, I  feel  that  the  defendants  are  in  possession  of  a  principle  of 
law  which  has  never  been  denied,  and  that  being  commissioned  by 
another  to  sell  goods  for  him,  they  acquired  a  right  to  retain  those 
goods  in  satisfaction  of  any  demands  which  might  be  due  to  them 
from  the  person  who  sent  the  goods.  The  moment  the  goods 
were  sent,  the  relation  of  principal  and  factor  arose ;  and  when 
that  relation  commenced,  the  right  to  a  general  lien  attached.  I 
desire  not  to  be  considered  as  giving  a  positive  opinion,  but  my 
doubts  incline  me  to  think  that  the  Court  is  justified  in  entering 
a  verdict  for  the  plaintiffs. 

Rule  discharged. 
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Policy  of  XosuTanoe  on  goods  on  board  the  Catherine,  an  American 
yeseel.  Alter  the  policy  was  effected,  doubts  haying  arisen  whether  the 
policy  contained  a  warranty,  the  underwriters  signed  an  agreement,  that 
in  case  of  capture  or  seizure,  the  assured,  before  they  claimed  for  a  loss, 
must  produce  proofs  of  the  ship  being  an  American  bottom,  and  by  bills  of 
lading  shew  that  the  cargo  had  been  shipped  on  account  and  risk  of  A.  B. 
upon  which  they  would  settle  by  granting  bills  at  four  months  for  the 
amount  of  their  subscriptions;  in  full  dependence  that  the  insured 
would  use  their  best  endeavours  to  recover  the  property  as  for  account 
of  the  shippers.  Held  that  on  proof  being  produced  that  the  ship  was 
American  bottom,  and  the  cargo  shewn  by  bills  of  lading  to  have  been 
shipped  on  account  and  risk  of  A.  B.,  the  assured  were  entitled  to  recover 
on  a  loss  by  capture,  notwithstanding  the  production  by  the  underwriters 
of  any  French  sentence  of  condemnation  to  falsify  the  warranty. 

A  sentence  of  condemnation  in  a  French  Ck)urt  of  Admiralty  is  admis- 
sible evidence  in  an  action  here  between  the  assured  and  underwriters  of 
a  policy  of  insurance  containing  a  warranty  of  neutrality. 

It  seems  that  the  sentence  of  a  foreign  Ooxnt  of  Admiralty  condenming 
a  ship  warranted  neutral,  in  which  the  consideration  leading  to  the 
judgment  proceeded  on  the  want  of  a  document  not  required  by  the  law 
of  nations,  but  which  adjudges  **  lawful  prize  all  the  goods  and  effects 
which  compose  the  cargo  of  the  said  ship,  since  the  whole,  owing  to  the 
captain  not  being  provided  with  proper  and  regular  despatches  and 
papers,  is  to  be  deemed  the  property  of  the  enemies  of  the  French  Be- 
public,'*  is  conclusive  evidence  against  the  warranty  of  neutrality. 

In  April,  1797,  the  respondents,  as  agents  of  Messrs.  Hender- 
son, Ferguson,  &  Gibson,  of  Virginia,  subjects  of  the  United 
States  of  America,  insured  the  cargo  of  the  ship  Catherine,  bound 
from  America  to  Holland,  at  ten  guineas  per  cent. :  the  policy, 
which  was  underwritten  by  the  appellants,  was  upon  the  goods 
and  merchandizes  of  and  in  the  good  ship  called  the  Catherine, 
an  American  vessel.  Soon  after  the  signing  of  the  poUcy,  one  of 
the  underwriters  having  asked.  Whether  a  warranty  was  implied 
by  the  words  "American  vessel?"  the  respondents  answered, 
That  *they  meant  no  more  than  to  describe  the  vessel  as  they  [  *500  ] 
found  it  in  the  instructions  of  their  correspondents ;  and  that  the 
meaning  of  this  part  of  the  policy  and  the  understanding  of  the 

t  See  note  to  Calvert  v.  BoviU,  4  B.  B.  520.— B.  C. 
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Lothian     parties  might  be  ascertained  with  precision,  an  agreement  in  the 
ENDEKscN.  foUowing  terms  was  proposed  by  the  brokers,  and  signed  by  all 
the  underwriters : 

"  Glasgow,  20th  of  April,  1797. 

"Whereas  doubts  have  arisen  how  far,  by  the  insurances 
underwritten  by  us  on  tobacco  for  Messrs.  Henderson,  Ferguson, 
&  Gibson,  by  the  Catherine,  there  is  a  warranty  of  property,  and 
what  is  to  be  understood  by  such  a  warranty;  it  is  hereby 
declared,  that  in  case  of  capture  or  seizure,  Messrs.  Henderson 
&  Co.,  before  they  claim  for  a  loss,  must  produce  proofs  of  ship 
being  an  American  bottom,  and  by  bills  of  lading  shew  that  the 
tobacco  shall  have  been  shipped  on  account  and  risk  of  Messrs. 
Henderson  Ferguson,  &  Gibson  ;  upon  which  we  shall  settle  by 
granting  our  bills  at  four  months'  date  for  the  amount  of  oar 
subscriptions,  deducting  the  stipulated  premium,  in  full  depen- 
dence that  the  insured  will  use  their  best  endeavour  to  recover 
the  property  as  for  account  of  the  shippers." 

The  Catherine  sailed  on  the  1st  of  April  from  Nottingham  in 
Virginia,  and  on  the  17th  of  May  was  captured  by  the  Dugue 
Trouin,  a  French  privateer,  commanded  by  Captain  Dutache, 
because  she  had  not  on  board  a  role  d'equipage,  required  by  the 
French  Executive  Directory,  and  sent  into  France.  After  a  trial 
in  the  Tribunal  of  Commerce  in  the  canton  of  Nantz,  the  Cathe- 
rine was  condemned.  Of  this  the  respondents  were  informed  on 
the  22nd  of  August,  by  a  letter  and  protest  of  the  ship's  master. 
Captain  Cazneau.  Being  thus  certified  of  the  capture,  the 
respondents  transmitted  the  captain's  protest  to  their  brokers, 
directing  them  to  lay  it  before  the  underwriters,  and  request  them 
to  settle  the  loss  according  to  agreement.  They  transmitted  at 
the  same  time,  according  to  their  undertaking,  the  bill  of  lading 
of  the  Catherine,  which  expressed  that  the  cargo  was  shipped  on 
account  and  risk  of  Henderson,  Ferguson,  &  Gibson,  citizens  of 
the  United  States,  and  a  certificate  by  the  American  vice-consul 
at  Nantz,  stating  that  the  ship's  papers  were  lodged  in  the  Tri- 
bunal of  Commerce  of  that  city.  These  papers  were  the  only 
papers  which,  at  the  time  when  the  Catherine  sailed,  were  fur- 
nished or  could  be  furnished  to  American  ships ;  which  circum- 
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stances  the  respondents  ^offered  to  prove  to  the  appellants,  tae  lothiav 
underwriters.  The  appellants,  however,  refusing  to  pay  the  loss,  hbwdbbsoit. 
the  respondents  brought  an  action  in  the  Court  of  Admiralty  in  r  ,5^^  n 
Scotland.  To  this  action  the  appellants  set  up  the  following 
defence :  That  the  Catherine  being  called  in  the  policy  an  Ameri- 
can vessel,  implied  a  warranty  undertaken  by  the  assured  of 
that  fact ;  that  this  warranty  further  implied  that  the  ship 
should  be  furnished  with  all  documents  necessary  to  prove  the 
neutrality ;  and  that  the  sentence  of  the  French  prize  court, 
condemning  ship  and  cargo  as  enemy's  property,  was  evidence 
conclusive,  and  not  to  be  reargued,  that  the  warranty  had  not 
been  complied  with,  and  therefore  that  the  assurers  were 
liberated.  The  material  part  of  the  French  sentence  was  as 
follows :  **  The  Tribunal  having  maturely  weighed  the  whole 
matter  without  attending  to  the  certificate  of  property  of  the  ship 
Catherine,  bearing  date  15th  June,  1791,  and  a  peculiar  passport 
of  the  26th  March,  1797,  signed  *  Washington,'  nor  to  the  char- 
ter-party of  the  first  of  May  the  same  year,  which  proves  the  said 
ship  Catherine  to  be  the  property  of  citizen  Anthony  Davenport 
of  Newbury,  citizen  of  the  United  States ;  without  attending 
farther  to  a  manifest,  bearing  date  the  2d  of  March,  1797,  to 
which  is  annexed  a  certificate  of  the  26th  March  of  the  same 
year,  signed  by  George  Risei,  tax-receiver  in  the  district  of 
Nottingham  in  the  state  of  Maryland,  stating  that  the  aforesaid 
ship  has  been  expedited  according  to  law;  nor  to  a  bill  of  lading, 
dated  the  22d  of  March,  1797,  which  proves  that  the  shippers 
and  owners  of  the  270  hogsheads  of  tobacco  laden  on  board  the 
Catherine,  are  Henderson,  Ferguson,  &  Gibson,  of  Dumfries  in 
Virginia,  citizens  of  the  United  States ;  and  that  the  said  tobacco 
was  expedited  for  their  account  and  risk,  to  the  consignment  of 
Thomas  Hoedt,  residing  at  Rotterdam ;  considering  that  Captain 
Samuel  Cazneau  has  not  produced  any  muster-roll  in  due  form, 
signed  and  attested  by  public  officers  appointed  for  that  purpose, 
but  merely  a  sort  of  ship's  articles  without  any  signature  or  date, 
wherein  are  inserted  the  names  of  ten  men,  said  to  compose  the 
crew  of  the  ship  Catherine,  without  mention  being  made  either  of 
their  native  place  or  of  their  place  of  abode ;  and  in  corroboration 
of  this  list,  six  protections,  granted  by  the  United  States  to 
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Lothian  persons  name  John  Cannon,  &c.  being  part  of  the  ship's  crew, 
Hbndebson.  ^^^  which  proves  them  to  be  citizens  of  the  United  States  of 
[  ♦602  J  America,  and  their  having  been  so  for  a  *certain  nmnber  of 
years ;  considering  that  the  7th  article  of  the  law  of  13  Nivose, 
3d  year,  which  abrogated  that  of  the  9th  May,  1793,  cannot  be 
recurred  to,  pursuant  to  the  arret  or  resolution  of  the  Executive 
Directory  of  the  12th  Ventose,  5th  year,  and  that  this  law 
remains  in  full  vigour ;  considering  that  this  law  of  the  9th  May, 
1793,  old  style,  orders  the  ordinances  and  regulations  of  1704, 
1744,  and  1778,  relative  to  the  manner  of  proving  at  sea  the 
property  of  neutral  ships  and  merchandise,  to  be  carried  into 
effect ;  considering  that  the  1st  article  of  the  law  of  3d  Bru- 
maire,  4th  year,  ordains  as  follows :  *  When  a  declaration  of 
war  against  a  nation  shall  cause  maritime  armaments  to  take 
place,  the  Executive  Directory  will  draw  up  instructions,  clear 
and  precise,  the  form  of  which  shall  not  leave  the  least  doubt  to 
the  searching  vessels  with  respect  to  their  duty  and  rights ;  * 
considering  that  the  arret  of  the  Executive  Directory  of  the  12th 
Ventose,  5th  year,  in  the  4th  article,  in  terms  clear  and  impera- 
tive, declares  lawful  prize  all  the  ships  of  the  United  States 
unprovided  with  muster-rolls,  and  orders  them  to  be  treated  as 
enemies ;  considering,  lastly,  that  if  any  ship  be  declared  a 
lawful  prize,  and  treated  as  an  enemy,  the  confiscation  of  her 
cargo  is  a  matter  of  course ;  the  Tribunal,  in  conformity  with  the 
laws  above  quoted,  and  especially  with  the  article  of  the  arret  of 
the  Executive  Directory  of  the  12th  Ventose,  5th  year,  decrees 
and  declares  lawful  prize  the  ship  Catherine,  Samuel  Cazneau 
master,  captured  by  the  private  ship  of  war  Dugue  Trouin,  com- 
manded by  Captain  Dutache,  together  with  her  apparel  and  fur- 
niture. Decrees  and  declares  further  lawful  prize  all  the  goods 
and  effects  which  compose  the  cargo  of  the  said  ship,  since  the 
whole,  owing  to  Captain  Samuel  Cazneau  not  being  provided 
with  proper  and  regular  dispatches  and  papers  is  to  be  deemed 
the  property  of  the  enemies  of  the  French  Bepublic." 

The  above  sentence  having  been  appealed  from  to  the  Civil 
Tribunal  of  the  department  of  the  Lower  Loire,  was  confirmed 
in  the  following  terms :  "  Considering  that  the  maritime  regula- 
tions of  1704,  1744,  and  1778,  anterior  and  posterior  to  the 
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treaty  concluded  between   France   and   America,  imperioasly     Lothiak 
require  that  all  foreign  ships  sailing  in  time  of  war  should  have  Hbndebson. 
on  board  a  role  d*equipage,  or  muster-roll,  authenticated  by  the 
pubUc  officers  of  the  port  from  which  they  sail,  under  pain  of 
being  considered  as  good  prizes ;  considering  that  the  model  of 
the  passport  annexed  to  the  treaty  of  1778  requires  every  Anglo- 
American  *captain  who  has  obtained  it,  to  deliver  a  list,  signed      [  *^^  ] 
and  certified  by  witnesses,  of  the  names,  surnames,  places  of 
birth  and  abode  of  the  people  who  compose  his  crew,  and  that 
Samuel  Gazneau  had  but  an  informal  and  unsigned  list,  decrees 
by  judgment  in  the  last  resort,  that  it  has  been  rightly  deter- 
mined by  the  sentence  from  which  he  appeals ;  orders  that  the 
judgment  shall  obtain  its  full  and  entire  effect ;  condemns  the 
appellant  in  costs." 

The  respondents  answered,  first,  that  there  was  no  warranty 
expressed  or  implied  in  the  policy ;  2ndly,  supposing  the  descrip- 
tion of  the  ship  as  an  American  to  imply  a  warranty,  it  could 
not  be  carried  farther  than  that  she  was  in  fact  an  American, 
and  was  furnished  with  all  the  documents  usual  and  required  by 
the  law  of  nations,  and  by  the  treaties  subsisting  between 
America  and  the  powers  at  war  to  prove  the  fact,  and  that  evi- 
dence had  been  given  that  she  had  all  such  documents ;  Srdly, 
that  the  sentences  of  the  French  Courts  were  not  conclusive  evi- 
dence of  the  supposed  warranty  not  having  been  complied  with, 
for  that  without  entering  into  the  question  whether  sentences  of 
foreign  courts,  if  broadly  and  clearly  pronounced  on  matter  of 
fact,  shut  out  all  contrary  evidence  in  a  collateral  suit  arising  in 
the  courts  of  this  country,  it  was  sufficient  to  say  that  the  sen- 
tences in  question  had  not  pronounced  judgment  on  the  fact: 
they  did  not  condemn  the  Catherine  as  enemy's  property,  or 
upon  any  ground  recognized  by  the  law  of  nations,  but  went 
avowedly  on  the  non-compUance  with  certain  regulations  of 
France  which  could  not  bind  other  nations,  or  the  courts  of 
other  nations;  and  upon  a  statement  of  the  treaty  between 
France  and  America  directly  repugnant  to  the  express  words  and 
obvious  meaning  of  that  treaty;  and  4thly,  whatever  construc- 
tion might  have  been  put  upon  the  policy  rfs  worded,  the  mean- 
ing of  the  parties  was  ascertained  beyond  a  doubt  by  the  pos* 
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LoTHiAK  terior  writing,  whereby  the  appellant  agreed  to  pay  in  ease  of 
Hendeksok.  capture  or  seizure,  upon  proof  given  him  merely  that  the  vessel 
was  an  American  bottom,  and  the  goods  shipped  as  the  property 
of  Messrs.  Henderson  &  Co.  of  Virginia.  The  Judgb  AnMXBAii 
decreed  in  favour  of  the  present  appellants  the  underwriters. 
Upon  which  the  now  respondents,  the  assured,  brought  the  merit 
of  that  decree  before  the  Court  of  Session  by  an  action  of  reduc- 
tion, when  the  Lord  Obdinabt  pronounced  an  interlocutor  in 
favour  of  the  assured,  to  which,  after  a  representation  for  the 
[  *o04  J  appellants,  he  adhered.  The  appellants,  *the  underwriters, 
having  petitioned  the  whole  Court  of  Session,  that  Court  unani- 
mously confirmed  the  interlocutor  of  the  Lord  Ordinary ;  where- 
upon the  underwriters  appealed  to  the  House  of  Lords. 

The  reasons  submitted  on  the  part  of  the  appellants  were  in 
substance, 

1st,  That  the  decrees  of  the  Courts  of  Admiralty  were  conclu- 
sive as  to  what  they  decided. 

2ndly,  That  the  Catherine  being  warranted  American,  and 
condemned  as  enemies'  property,  the  warranty  was  negatived. 

3rdly,  That  the  rdU  d'equijyage  was  made  a  necessary  docu- 
ment by  the  treaty  of  1778  between  France  and  America. 

4thly,  That  the  explanatory  agreement  did  not  vary  the 
question  between  the  parties. 

The  reasons  submitted  on  the  part  of  the  respondents  were  in 
substance, 

Ist,  That  there  was  no  warranty  of  neutrality,  and  that  the 
expression  of  **  American  ship "  in  the  policy  was  merely 
descriptive. 

2ndly,  That  supposing  that  expression  to  amount  to  a  war- 
ranty,  the  assured  had  established  by  proofs  that  the  ship  and 
cargo  belonged  to  Americans,  and  that  the  former  had  all  the 
documents  on  board  which  could  be  procured  at  the  ports  of 
clearance.  (Under  this  head  was  inserted  a  long  examination  of 
the  several  modern  authorities  on  the  subjects  of  warranties  in 
policies  of  insurance,  and  of  the  effects  given  to  foreign  sentences 
as  negativing  such  warranties.) 

3rdly,  That  the  explanatory  agreement  relieved  the  assured 
from  the  effect  of  the  sentence  of  condemnation,  it  being  sufficient 
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under  that  agreement  to  give  such  proofs  of  the  ship  and  pro-     Lothian 
perty  being  American  as  were  rec[uired  by  the  agreement.  hendebsox. 

This  case  was  first  argued  at  the  bar  of  the  House  of  Lords  in 
March,  1802,  by  Dallas  and  Adam  for  the  appellants,  and  by  the 
Attorney-General  {Law)  and  Alexander  for  the  respondents.  At 
that  time  it  was  ordered  that  the  case  should  be  again  argued, 
^nd  an  intimation  was  given  that  the  Judges  would  be  summoned 
to  attend.  Accordingly  in  May,  1803,  the  case  was  again  argued 
at  the  bar  of  the  House  (the  Judges  attending)  by  the  Attorney- 
General  (Perceval)  for  the  appellants,  and  by  Park  for  the 
respondents.  On  this  argument  the  counsel  on  both  sides  not 
only  *spoke  to  the  several  questions,  1st,  Whether  the  expres-  [  •505 1 
sions  of  the  policy  amounted  to  a  warranty  ?  2nd,  What  was  the 
true  construction  of  the  sentence  of  condemnation  ?  And  3rd, 
What  was  the  effect  of  the  explanatory  agreement?  But  also 
argued  at  great  length  and  with  much  learning,  the  admissibility 
in  evidence  of  a  sentence  of  a  foreign  Court  of  Admiralty  in  an 
action  upon  a  policy  of  insurance,  in  order  to  falsify  a  warranty 
of  neutrality. 

After  the  argument,  the  Lobd  Ghancbllob  put  the  following 
question  to  the  Judges,  viz. : 

Whether  in  this  case,  taking  it  to  be  admitted  that  the  ship 
Catherine,  when  captured,  had  every  document  on  board  to  prove 
that  she  was  American,  and  the  cargo  to  be  American  property, 
which  American  ships  usually  had,  and  which  had  been  required 
by  France  on  all  former  occasions  to  ascertain  such  facts ;  and 
which  at  the  time  of  her  sailing  from  America  were  known  in 
America  to  have  been  required  by  France  for  that  purpose ;  if, 
upon  proof  having  been  made  that  the  ship  Catherine  was 
American  bottom,  as  belonging  to  American  owners,  and  upon 
its  having  been  shewn  by  bills  of  lading  that  the  tobacco  insured 
had  been  shipped  on  account  and  risk  of  Messrs.  Henderson, 
JPerguson,  and  Gibson,  bills  payable  at  four  months'  date  had, 
after  the  capture  of  the  ship  Catherine,  been  given  to  the  assured 
by  the  underwriters  for  the  amount  of  their  subscriptions  upon 
the  policy  of  the  8th  of  March,  1797,  deducting  the  stipulated 
premium,  and  such  bills  had  remained  in  the  hands  of  the 
assured  until  after  the  sentence  of  condemnation  of  the  said 

3  H  2 
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Lothian     vessel,  the  assured  could  have  recovered  against  the  onderwriters 

HENDBRBON.  ui  actioiis  brought  upon  such  bills  after  and  noirwithstanding 

such  sentence  of  condemnation,  regard  being  had  to  the  legal 

meaning  and  effect  of  the  policy  and  sentence,  and  of  the  agree^ 

ment  of  the  20th  April,  1797  ? 

On  the  11th  of  July,  1808,  the  Judges  not  being  nnanimons, 
delivered  their  opinions  seriatim, 

Gbaham,  £.  (after  stating  the  case) : 

The  question  put  by  your  Lordships,  apparently  complicated, 
becomes  simple,  by  stating  as  distinct  propositions  the  data  on 
which  it  proceeds,  and  it  will  stand  thus :  The  ship  Catherine^ 
when  captured,  had  every  document  on  board  to  prove  the  vessel 
and  cargo  American  property  which  American  ships  usually  had, 
and  which  had  been  required  by  France  on  all  other  occasions, 
and  which  at  the  time  of  *her  sailing  were  known  in  America  to 
have  been  required  by  France.  After  the  capture  proof  was 
made  that  the  ship  Catherine  was  American  bottom,  and  it  was 
shewn  by  bills  of  lading  that  the  cargo  had  been  shipped  on 
account  and  risk  of  Messrs.  Henderson,  Ferguson,  and  Gibson. 
Upon  this  bills  payable  at  four  months'  date  were  given  to  the 
assured  by  the  underwriters  for  the  amount  of  their  subscriptions. 
Afterwards  the  ship  and  cargo  were  condemned,  and  after  the 
condemnation  of  the  said  vessel  the  bills  remained  in  the  hands 
of  the  assured.  The  question  then  is,  Could  the  assured  have 
recovered  against  the  underwriters  in  actions  brought  on  such 
bills,  after  and  notwithstanding  such  sentence  of  condemnation  ? 
And  we  are  directed  by  your  Lordships,  in  considering  that 
question,  to  have  regard  to  the  legal  meaning  and  effect  of  the 
said  policy  and  sentence,  and  of  the  agreement  of  the  20th  of 
April,  1797.  I  shall  take  the  liberty  of  considering  this  question 
as  if  the  underwriters  had  given  their  bills  upon  the  first  impres- 
sion of  good  faith,  without  particularly  adverting  to  the  legal  effect 
of  a  subsequent  condemnation  ;  for  if  they  are  supposed  to  have 
given  these  bills  with  a  distinct  view  of  all  possible  consequences,  I 
think  it  can  hardly  be  doubted  but  that  they  had  bound  them- 
selves.   And  in  order  to  meet  the  question  in  all  its  difficulty,  I 
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will  suppose  that  it  was  a  condemnation  of  the  vessel  as  enemies'  Lothian 
property,  without  ambiguity  or  apparent  injustice.  This  ques-  Henderson. 
tion  depends  upon  the  construction  of  the  policy,  and  of  the 
agreement.  The  policy  contains  no  express  but  at  most  an  implied 
warranty  of  the  ship,  and  no  warranty  of  the  cargo.  Both 
parties  think  it  requires  explanation,  and  this  agreement,  evi- 
dently dictated  by  a  spirit  of  candour,  and  a  regard  to  a  mutual 
accommodation,  takes  place.  By  this  the  underwriters  acquire 
an  undertaking  on  the  part  of  the  assured,  to  shew  by  bills  of 
lading  that  the  tobacco  was  shipped  on  the  account  and  risk  of 
Americans.  It  is  reasonable  therefore  to  presume  that  they 
meant  to  concede  something,  and  I  am  at  a  loss  to  find  what 
that  could  be,  unless  it  were  something  as  to  the  mode  of  proof 
of  the  property.  At  this  period,  when  the  mind  of  every  honest 
man  felt  afflicted  at  the  facility  with  which  in  some  of  the 
tribunals  of  France  the  most  established  principles  of  justice 
were  violated ;  when  men  of  character  and  honour  were  driven 
from  the  seats  of  justice  which  they  worthily  filled,  and  their 
places  taken  by  men  base  enough  to  become  the  mere  instru- 
ments of  the  most  arbitrary  and  wanton  acts  *of  power,  it  is  [  •507  ] 
reasonable  to  presume  that  the  underwriters  were  perfectly  aware 
of  the  little  reliance  which  the  Americans  would  have  in  the 
justice  of  the  tribunals  so  constituted,  and  the  insuperable 
difficulties  they  might  lie  under  to  make  available  before  them 
the  clearest  and  fairest  possible  cases  ;  and  that  it  was  the  inten- 
tion  of  the  underwriters  to  relieve  them  from  some  of  those 
difficulties :  as  if  they  had  said  in  terms,  we  do  not  expect  that 
you  should  make  such  a  case  in  France  as  will  prevent  condem- 
nation, but  produce  proofs  to  us  of  the  ship  being  American 
bottom,  and  shew  us  your  bills  of  lading  and  we  will  be  satisfied, 
and  take  the  risk  of  unlawful  force  upon  ourselves.  I  think  that 
the  language  of  the  agreement  is  strongly  expressive  of  such  an 
intention.  The  cases  provided  for  are  capture  or  seizure.  The 
term  ''  seizure  "  imports  an  unjustifiable  taking :  if  therefore  the 
French  privateer  had  as  an  undisguised  pirate  run  away  with  the 
ship  without  proceeding  to  any  condemnation,  what  were  the 
assured  to  have  done  ?  They  were  to  produce  proof  as  to  the 
jship,  and  bills  of  lading  as  to  the  goods,  and  this  shews  what 
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Lothian  they  meant  by  producing  prcof,  and  when  it  was  to  be  produced  ; 
Fekdehson.  'o^  if  the  assured  had,  in  the  case  of  a  seizure,  without  colour  of 
justice,  laid  before  the  underwriters  or  their  attorney  such  docu- 
ments as  would  amount  to  proof  in  a  British  court  of  justice,, 
and  shewn  their  bills  of  lading,  the  underwriters  were,  as  I 
apprehend,  bound  to  settle  and  give  bills  at  four  months'  date  ; 
and  by  the  term  "settle"  they  seem  to  me  to  have  clearly 
meant  finally  settle :  for  it  must  be  a  strange  settlement  that  by 
a  subsequent  condemnation  should  be  totally  undone.  But  what 
they  bound  themselves  to  do  in  case  of  such  a  seizure,  they 
bound  thempelves  to  do  in  case  of  capture  under  colour  of  lawful 
prize;  for  the  language  of  their  engagement  applies  to  both, 
without  possible  distinction  on  the  face  of  the  instrument.  If 
they  meant  a  distinction,  is  it  possible  to  suppose  that  they 
would  not  have  provided  for  it  by  saying,  that  if  the  ship  should 
be  condemned  as  lawful  prize  the  bills  or  money  should  b» 
restored  ?  Nay,  would  they  not  have  provided  for  the  case  by 
saying  that  the  bills  should  not  be  negotiated  till  that  event  were 
known  ?  On  the  contrary,  they  agree  to  settle  by  granting  billa 
which  the  next  moment  may  be  negotiated,  and  necessarily 
become  payable,  and  they  stipulate,  as  the  only  security  which 
they  should  have  a  right  to  exact,  that  the  insured  would  come 
forward  in  their  neutral  character,  and  use  their  best  endeavours. 
>08]  to  recover  *their  property  as  for  themselves,  but,  in  fact,  aa 
trustees  for  the  under\\riters.  They  consider  capture  or  seizure 
as  the  same  thing,  as  necessarily  entailing  a  loss  upon  them- 
selves, and  impose  upon  the  underwriters,  as  the  only  thing 
required  of  them,  an  obligation  to  use  their  best  endeavours  to 
recover  the  property :  this,  too,  must  mean  after  condemnation^ 
or  in  the  prospect  of  that  event ;  for  before  condemnation  it  waa 
the  interest  of  the  underwriters  that  the  insurers  should  use  no 
endeavours  to  recover  the  property,  in  consequence  of  which  a 
condemnation  would  take  place,  less  exceptionable,  perhaps,  than 
the  present,  and  in  virtue  of  which  the  underwriters  would  be 
absolutely  discharged.  But  it  is  said  that  producing  proof 
imports  a  right  in  the  adversary  to  conte^  the  evidence  adduced  ^ 
and  to  disprove  it  if  he  can,  and  that  the  underwriters  by  thia 
agreement  cannot  be  intended  to  have  renounced  that  right: 


r  ♦.-»! 
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true ;  but  can  it  be  understood  that  the  underwriters,  in  con-  Lothiak 
ceding  the  liberty  of  producing  proof,  and  shewing  by  bills  of  hkndkhson. 
lading,  &c.  meant  to  avail  themselves  of  a  condemnation  which 
totally  silenced  and  annulled  that  proof  ?  At  least  they  must 
mean  that  the  legality  and  truth  of  such  condemnation  might  be 
contested.  If  a  right  be  implied  in  favour  of  the  underwriters 
on  this  agreement  to  contest  the  neutrality,  surely  the  express 
right  to  the  assured  to  produce  proof  and  bills  of  lading  must 
mean,  that  their  proof  should  be  heard  and  weighed.  To  me  it 
seems  clear,  that  the  underwriters  looked  to  an  enquiry  at  home, 
and  not  in  a  foreign  court ;  for  in  case  of  capture  or  seizure,  all 
that  the  assured  are  required  to  do  as  a  condition  precedent  is  to 
produce  proof  of  the  ship  being  American  bottom,  and  shew  by 
bills  of  lading,  &c. ;  not  a  word  is  said  of  waiting  for  the  event 
of  condemnation :  a  most  material  circumstance,  if  intended,  and 
I  am  authorised  to  say,  by  the  manner  in  which  this  case  is  put, 
that  after  compliance  with  those  express  requisites,  they  were 
bound  to  give  the  bills,  and  bound  to  give  them  as  upon  a  settle- 
ment, which  imports  to  my  understanding,  a  final  settlement  and 
conclusion  of  the  transaction.  I  therefore  think,  that  this  is  a  case 
in  which  the  assured  have  performed,  on  their  part,  every  thing 
that  was  required  of  them  by  the  underwriters,  and  that  they 
are  entitled  to  demand  a  full  performance  of  the  engagement  on 
the  part  of  the  underwriters  by  granting  bills  at  four  months : 
and  I  think  that  such  bills  were  intended,  as  they  purport  to  be, 
irrevocable  and  unconditional  securities,  and  that  the  subsequent 
condemnation  is  no  bar  to  a  recovery  on  them  in  the  hands  of 
the  assured  themselves.  Having  come  to  this  conclusion  on 
suppositions  *that  the  condemnation  was  clearly  on  the  ground  [  •509  ] 
of  enemies'  property,  I  am  relieved  from  the  necessity  of  saying 
what  I  think  of  these  disgraceful  sentences,  and  how  far  an 
English  court  of  justice  is  bound  to  adopt  their  conclusions, 
when  directly  contrary  to  the  premises  from  which  they  are 
drawn.  The  sentences  in  substance,  and  almost  in  terms,  say 
this ;  The  ship  is  American,  the  goods  are  American,  but  the 
captain  had  not  on  board  that  which  he  was  not  bound  to  have» 
which  he  could  not  by  any  possibility  know  was  required  of  him ; 
and  therefore  we  deem  them  (what  no  rational  being  can)  to 
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Lothian  belong  to  enemies  of  the  Bepnblic.  I  cannot :  for  this  record,  be 
H£NDEB8ox.  it  what  it  may,  amounts  to  this :  We  pronomice  them  enemies' 
property  because  we  are  bid,  and  dare  not  do  otherwise. 
To  receive  such  sentences  as  conclusive  would  be  in  effect  to  say 
that  we  give  no  credit  to  what  they  truly  state,  but  absolute 
credit  to  what  they  falsely  conclude.  As  to  the  argument  of  the 
impolicy  of  contracts  by  which  the  losses  of  neutrals  (as  the 
French,  it  is  said,  are  studious  to  contrive)  are  thrown  upon 
ourselves,  and  the  neutral  nation  prevented  from  asserting  with 
energy  its  rights  as  such,  being  indemnified  against  the  acts  of 
violence  and  injustice  of  one  of  the  belligerents,  it  opens  too 
wide  a  field  of  consideration  ;  it  is  rather  the  subject  of  discus- 
sion with  a  view  to  regulation,  and  has  too  much  of  novelty  in  it 
in  courts  of  justice  to  form  the  ground  of  a  legal  objection  to  a 
contract  in  other  respects  fair  and  unexceptionable.  I  am  there- 
fore of  opinion  that,  under  the  circumstances  stated  by  your 
Lordships,  the  assured  could  have  recovered  against  the  under- 
writers in  actions  brought  on  the  bills,  after  and  notwithstanding 
the  condemnation. 

Ghambre,  J. : 

In  offering  my  opinion  on  the  question  proposed  by  your  Lord- 
ships, I  shall  first  consider  the  legal  meaning  and  effect  of  the 
agreement  referred  to  at  the  close  of  the  question,  and  whether 
the  intention  of  that  agreement  was  in  case  of  loss  by  capture  or 
seizure  to  make  the  underwriters  at  all  events  liable  to  such  loss, 
independent  of  any  effect  which  a  sentence  of  condemnation 
might  otherwise  have  had  upon  the  warranty  contained  in  the 
poUcy,  there  being  such  proof  of  the  fact  warranted  as  would 
have  been  sufficient  if  no  such  sentence  had  been  pronounced, 
and  assuming  for  the  present  that  such  sentence  would  otherwise 
have  had  a  conclusive  effect  upon  the  warranty.  If  it  can  be 
clearly  collected  from  the  agreement,  as  is  expressed  in  the 
writing  signed  by  the  underwriters,  that  such  was  the  real  mean- 
[  *5io  ]  ing  and  intention  of  *the  parties,  that  intention  must  prevail ; 
but  I  think  we  must  discover  the  intention  by  something  more 
than  bare  possibility  or  conjecture.  At  the  time  when  the  agree- 
ment was  made  the  underwriters  had  by  the  terms  of  the  policy 
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a  clear  right  to  all  the  advantages  of  a  warranty  that  the  ship     Lothian 
was  American,  it  having  been  long  settled  that  such  a  descrip-   hekdebson. 
tion  as  is  contained  in  thi»  policy  does  amount  to  a  warranty. 
Having  this  right  under  the  policy,  the  underwriters  cannot  in 
my  opinion  be  deprived  of  it,  unless  their  intention  to  abandon 
the  right  is  equally  clear.    Let  us  see  then  what  the  terms  of  the 
agreement  are,  what  are  the  doubts  which  had  arisen  in  the 
minds  of  the  parties,  and  how  they  endeavour  to  clear  those 
doubts.    It  begins  by  reciting  that  doubts  had  arisen  how  far  by 
the  insurance  on  tobacco  made  by  the  policy  in  question  there 
was  a  warranty  of  property,  and  what  was  to  be  understood  by 
such  a  warranty.     The  bare  recital  of  these  doubts  shews  that 
the  parties  to  this  insurance  had  not  much  experience  in  matters 
of  insurance,  and  did  not  possess  that  knowledge  of  the  subject 
which  merchants  and  underwriters  in  general  do,  which  may 
afford  some  argument  against  affecting  their  interests  by  such 
presumptions  as  could  only  arise  from  supposing  them  perfectly 
conusant  of  the  legal  result  of  every  circumstance  that  might 
happen  to  the  property  or  arise  in  the  conduct  of  the  assured. 
The  doubts  however  that  had  been  entertained  they  solve  in  this 
way  :  They  declare,  that  in  case  of  capture  or  seizure  the  assured, 
before  they  claim  for  a  loss,  must  produce  proof  of  the  ship  being 
an  American  bottom,  and  by  bills  of  lading  shew  that  the 
tobacco  shall  have  been  shipped  on  account  and  risk  of  Messrs. 
Henderson,  Ferguson  &  Gibson.    Here  they  put  it  out  of  all 
doubt  that  the  fact  of  the  ship  being  an  American  bottom  was 
meant  to  be  warranted,  and  that  disposes  of  all  the  arguments 
arising  from  the  supposed  high  rate  of  premium.    They  not  only 
put  the  warranty  of  the  ship  out  of  doubt,  but  they  add,  what 
was  not  contained  in  the  policy,  an  engagement  on  the  part  of 
the  assured  to  prove  (but  only  in  the  manner  there  mentioned) 
the  shipping  of  the  tobacco  on  account  and  risk  of  the  particular 
persons  mentioned  in  the  agreement.    In  this  part  of  the  agree- 
ment the  parties  seem  to  discover  a  further  degree  of  ignorance 
upon  the  subject,  and  to  have  supposed  that  the  warranty  would 
become  material  only  in  the  cases  of  seizure  and  capture.     This 
however  being  a  case  of  capture,  it  is  not  necessary  to  determine 
whether  by  that  mode  of    expression  in  the  agreement    the 
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Lothian  warranty  is  narrowed  to  those  two  *cases  or  not.  The  agree- 
Hendesson.  ment  having  thus  required  proof  generally  of  an  American 
[  *5]i  ]  bottom,  and  a  particular  mode  of  proof  as  to  the  other  fact,  pro- 
ceeds thus :  "  Upon  which  we  shall  settle  by  granting  our  bills 
at  four  months*  date  for  the  amount  of  our  subscriptions,  deduct- 
ing the  stipulated  premium,  in  full  dependence  that  the  insured 
will  use  their  best  endeavours  to  recover  the  property  as  for 
account  of  the  shippers."  The  doubts,  if  there  be  any,  on  the 
effect  of  the  agreement,  must  arise  from  this  latter  part  of  it, 
coupled  with  the  requisition  of  proof  in  the  former  part  of  it ; 
and  it  is  contended  at  the  bar,  that  the  underwriters,  having 
agreed  that  upon  proof  of  the  ship  being  American,  and  produc- 
tion of  bills  of  lading,  they  will  pay  the  amount  of  their  subscrip- 
tions by  bills  at  four  months,  and  stipulating  for  or  rather 
expressing  their  reliance  on  the  endeavours  of  the  assured  to 
recover  the  property,  are  bound  to  pay  upon  a  disclosure  of  such 
documents  and  evidence,  as  supposing  no  sentence  produced 
would  entitle  them  to  recover  in  a  court  of  justice ;  that  the 
underwriters  are  bound  by  the  state  of  the  evidence  at  the  time 
of  the  capture,  or  of  the  notice  of  it,  and  are  not  entitled  to  the 
benefit  which  would  arise  to  every  other  underwriter  from  a  con- 
demnation of  the  property  as  enemies'  property.  I  cannot  accede 
to  such  a  construction  of  the  agreement.  What  is  meant  by  the 
requisition  of  the  proof,  no  particular  species  of  proof  being  men- 
tioned ?  Surely  proof  in  a  court  of  justice,  if  required.  Strictly 
speaking,  what  is  produced  or  communicated  in  the  private  trans- 
actions of  the  parties  themselves  is  not  proof.  If  underwriters 
are  satisfied  by  what  is  disclosed  to  them,  they  may  pay ;  if  they 
withhold  payment  and  are  dissatisfied  without  reason,  they  will 
ultimately  have  further  damages  to  pay.  But  can  it  be  said  that 
under  this  agreement  they  may  not  go  into  a  court  of  justice  and 
require  the  proof  to  be  made  in  the  usual  manner ;  and  if  they 
do,  is  it  to  be  ex  parU  evidence  ?  Is  the  defendant  to  be  pre- 
cluded from  opposing  it  by  contrary  evidence,  or  any  evidence 
that  will  destroy  the  effect  of  the  plaintiff's  evidence  ?  And  why 
is  an  underwriter  to  be  precluded  from  giving  evidence  of  a 
sentence  any  more  than  he  would  from  giving  evidence  of  frauds 
forgery  of  documents,  misconduct  of  the  assured,  or  any  other 
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matter  that  would  repel  the  justice  or  legality  of  the  plaintiffs  Lothian 
claim.  I  should  require  a  very  clear  and  explicit  declaration  of  hendebson. 
intention  to  induce  me  to  hold  that  opinion.  Suppose  the 
sentence  of  condemnation  to  arrive  at  the  same  time  with  the  in- 
telligence of  the  capture.  Is  the  evidence  to  be  taken  partially  ? 
*Is  that  the  declared  intent  of  the  parties  ?  And  if  the  whole  is  to  l  **  ■» 
be  received  as  evidence,  mast  not  the  sentence  have  its  legal  effect  ? 
How  does  that  case  differ  from  the  present  ?  If  before  a  sentence 
was  pronounced,  or  before  the  evidence  of  it  was  received,  the 
parties  should  proceed  to  a  trial,  and  the  plaintiffs  recover  by  the 
judgment  of  the  Court,  I  admit  that  they  might  not  be  compell- 
able to  refund,  because  the  Court  who  tried  the  cause  had  cogni- 
zance of  the  fact,  and  acted  right  upon  the  evidence  ;  but  in  this 
case  conclusive  evidence  has  arrived  in  due  time,  and  the  Court 
in  which  this  action  was  tried  I  think  was  bound  by  that 
evidence.  It  seems  impossible  that  the  mode  of  payment  by 
bills  should  make  any  difference.  If  that  had  not  been  stipu- 
lated, the  money  would  have  been  payable  immediately  upon 
the  loss.  If  no  credit  had  been  given,  an  action  would  have 
immediately  lain,  supposing  that  there  was  no  fact  in  the  case 
that  afforded  a  legal  answer  to  it.  The  credit  is  for  the 
benefit  of  the  underwriters,  and  not  of  the  assured.  With 
respect  to  what  is  stated  in  the  agreement  respecting  the 
endeavours  of  the  assured  to  recover  the  property,  no  necessary 
conclusion  arises  from  thence.  Arrests,  takings  at  sea,  detain- 
ments, &c.  are  among  the  risks  insured  against.  There  are 
many  cases  in  which  those  endeavours  might  be  of  important 
use  to  the  underwriters,  as  in  the  case  of  capture  and  recapture. 
So  in  the  case  of  a  capture  or  seizure  without  any  ground  of 
condemnation  and  terminating  in  a  discharge,  the  underwriters 
would  be  liable  for  the  damage  sustained,  and  greatly  interested 
in  the  endeavours  of  the  master  to  explain  his  situation,  and 
obtain  a  speedy  discharge.  I  think  it  most  probable  that 
nothing  respecting  a  sentence  of  condemnation  was  at  all  in  the 
contemplation  of  the  parties;  if  it  had  been,  surely  nothing 
could  have  been  more  easy  than  to  have  said,  in  express  terms, 
that  the  policy  should  not  be  affected  by  the  sentence  of  any 
foreign  Court.     It  appears  to  me  therefore  that  the  explanatory 
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Lothian  agreement  has  not  varied  the  question.  I  shall  now  proceed  to 
fiBHDEBsoK.  coHslder  the  effect  of  the  French  sentence  of  condemnation  in 
this  case;  and  attending  to  the  language  of  that  sentence  I 
cannot  but  be  of  opinion  that  the  French  Court  founded  its 
decision  on  the  fact  of  the  ship  Catherine  being  enemies' 
property.  This  being  my  opinion,  I  think  the  sentence  con- 
clusive against  the  claims  of  the  assured,  agreeable  to  all  the 
decisions  upon  the  subject,  beginning  with  the  case  of  Hughes  v. 
[  *5U  ]  ComeliuSy\  (confirmed  as  that  was  *by  the  opinion  of  Lord  Holt 
in  two  subsequent  I  cases),  and  pursuing  them  down  to  the 
present  period.  It  is  true,  that  in  Hughes  v.  Cornelius  the  ques- 
tion upon  the  foreign  sentence  arose  in  an  action  of  trover,  and 
not  in  an  action  on  a  policy  of  assurance  where  the  non-com- 
pliance with  a  warranty  of  neutrality  is  in  dispute.  But  from 
that  period  to  the  present  the  doctrine  there  laid  down  respecting 
foreign  sentences  has  been  considered  equally  applicable  to 
questions  of  warranty  in  actions  on  policies,  as  to  questions  of 
property  in  actions  of  trover.  It  has  been  supposed  indeed  that 
«  the  cases  warrant  a  distinction  between  those  sentences  which 
expressly  take  into  consideration  and  ultimately  decide  the  non- 
neutrality  of  the  ship,  and  those  in  which  the  same  point  does 
not  appear  to  have  come  so  immediately  under  the  consideration 
of  the  foreign  Courts.  But  I  think  wherever  the  Courts  in  this 
country  have  been  able  to  collect  from  the  sentence  that  the 
point  of  neutrality  has  been  decided,  they  have  held  themselves 
bound  by  that  decision.  Indeed  the  doctrine  upon  this  subject 
is  most  ably  summed  up  in  the  admirable  judgment  of  the 
Master  of  the  Eolls  in  Kinder sley  v.  C7uwe.§  Had  the  French 
sentence  in  this  case  merely  stated  the  French  ordinances,  without 
concluding  as  they  have  done,  this  case  might  have  fallen  within 
some  of  the  late  determinations  of  the  Court  of  King's  Bench. 
But  the  French  Court  has  gone  further  in  their  determination, 
and  applying  the  facts  and  the  ordinances  they  have  drawn  a 
conclusion  which  perhaps  no  court  in  this  country  would  have 
done,  but  by  which  they  have  decided  that  the  ship  Catlie^-ine 

t  2  Show.  232 ;  Baym.  473,  and      and  Ewer  v.  Joneg,  2  Ld.  Baym.  93d. 
bkinn.  59.  §  Vide  Park's  Insurance,  5th  edi- 

X  Oreen  v.  TTaWer,  2  Ld.  Baym.  893,      tion,  p.  363  o. 
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being  an  American  had  forfeited  her  neutrality.  I  am  therefore  Lotbiak 
of  opinion  that  the  assured  are  bound  by  this  decree  of  the  hekdebsok. 
French  Court.  A  question  has  been  raised  in  this  case,  Whether, 
in  the  event  which  has  happened,  if  the  underwriters  had  given 
their  bills,  and  before  payment  the  sentence  of  condemnation  had 
arrived,  they  could  have  legally  refused  payment  of  their  bills  ? 
Supposing  the  bills  so  given  to  have  been  indorsed  over  into 
other  hands,  undoubtedly  payment  of  the  bills  could  not  have 
been  resisted.  Connected  with  the  first  question  another  ensues, 
viz.  Whether,  if  the  money  had  been  actually  paid,  it  could  have 
been  recovered  back  ?  I  think  payment  of  the  bills  while  in  the 
hands  of  the  assured  might  have  been  resisted,  or  the  money,  if 
paid,  might  have  been  recovered  back.  If  the  sentence  be  con- 
clusive, *it  must  be  conclusive  to  all  purposes  whatever,  and  must  [  *^i^  ] 
overturn  every  fact  established  by  other  evidence.  If  so,  the  bills 
would  have  been  given  under  a  mistake  of  what  ultimately  turned 
out  to  be  really  the  fact,  and  then  the  consideration  upon  which 
they  were  given  would  have  failed  ab  initio. 

Le  Blanc,  J. : 

The  question  which  your  Lordships  have  been  pleased  to  pro- 
pound to  the  Judges  appears  to  me  necessarily  to  involve  these 
objects  for  consideration :  The  legal  meaning  and  effect  of  the 
policy  of  insurance ;  of  the  sentences  of  condemnation  by  the 
several  courts  of  Admiralty  in  France ;  and  of  the  memorandum 
of  agreement  subscribed  by  the  underwriters  of  the  20th  April, 
1797.  If,  on  mature  consideration,  we  had  been  able  to  concur 
in  opinion  on  the  meaning  of  the  subsequent  agreement,  and  our 
opinion  had  been  unanimous  in  favour  of  that  construction 
contended  for  at  the  bar  by  the  counsel  for  the  respondents,  the 
assured,  it  might  perhaps  have  been  superfluous  to  have  entered 
into  the  consideration  of  the  two  first  points  :  viz.  the  meaning 
and  effect  of  the  policy  and  of  the  sentence ;  because  if,  as  the 
insured  insisted,  the  subsequent  agreement  meant  to  exclude 
from  the  proofs  in  the  cause  any  sentence  which  might  be  made 
in  any  court  of  Admiralty  or  prize,  or  give  to  the  words  of  the 
policy  a  different  construction  from  that  which  the  instrument 
on  the  face  of  it  imports :  I  say,  if  that  had  been  the  clear 
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Lothian  effect  of  the  agreement,  it  would  have  taken  this  case  out  of  the 
Hendesson.  general  rules  of  law,  as  applicable  to  cases  resting  solely  on  a 
policy  and  sentence  of  condemnation  such  as  appear  in  this  case. 
But,  inasmuch  as  we  have  not  been  able  to  arrive  at  the  same 
conclusion  in  our  several  modes  of  construing  this  agreement,  it 
may  be  thought  right,  at  least  for  such  of  us  as  may  happen  to 
dissent  from  the  construction  put  on  it  by  the  counsel  for  the 
assured,  to  offer  to  your  Lordships  our  opinion  on  the  effect  of 
the  poUcy  and  sentence  which,  in  our  view  of  the  memorandum, 
becomes  material  to  be  considered  in  order  to  furnish  an  answer 
to  the  question  submitted  to  us.  It  has  scarcely  been  denied  at 
the  bar,  that  the  terms  of  this  pohcy,  *^  of  and  in  the  good  ship 
or  vessel  called  the  Catherine,  an  American  vessel,"  amount  to 
an  express  warranty  of  the  ship  being  American,  which  was  a 
neutral  nation  in  the  war,  nor  could  it  have  been  otherwise 
contended  after  the  uniform  current  of  authorities  in  which  such 
r  ♦SIB  ]  8,n  averment  has  been  decided,  or  taken  for  *granted  to  be  a 
warranty,  as  much  as  if  the  word  warranted  had  been  inserted 
in  the  policy  ;  for  I  take  this  to  be  an  established  proposition, 
that  every  positive  averment  or  allegation  on  the  face  of  the 
instrument,  and  making  a  part  of  the  written  contract,  whether 
inserted  in  the  body  of  it,  or  written  in  the  margin  in  a  line 
with  the  body  of  the  instrument,  or  transversely,  amounts  to  a 
warranty,  or  condition.  And  if  such  allegation  or  stipulation  be 
not  strictly  true,  the  assured  cannot  recover  on  the  poUcy  to 
whatever  cause  the  loss  be  owing,  whether  the  loss  be  connected 
with  the  subject  of  such  warranty,  or  wholly  independent  of  it : 
for  it  is  a  condition  on  which  the  contract  is  to  take  effect, 
which  failing,  the  contract  fails.  Such  being  the  effect  of  the 
allegation  in  the  poUcy,  *'  an  American  vessel,"  the  next  question 
is  as  to  the  meaning  and  effect  of  the  sentence  of  condemnation 
of  the  Admiralty  Courts  in  France.  The  first  sentence  of  the 
Tribunal  of  Commerce  of  the  canton  of  Nantz,  states,  in  the 
outset,  what  the  question  is,  thus :  The  question  is  to  know, 
"Whether  the  American  ship,  Samuel  Cazneau  master,  and  her 
cargo,  are  to  be  declared  lawful  prize  ?  It  then  states  the  cir- 
cumstance of  the  capture  and  examination  of  the  persqns  and 
papers  on  board  ;  and,  maturely  weighing  the  whole  matter,  and 


VOL.  vn.]      1803.     H.  L.     3  BOS.  &  P.  515—516.  847 

considering  the  several  circnmstances  and  articles  of  their  Lothiak 
laws ;  considering,  lastly,  that  every  ship  declared  enemy  and  HEXDBMoy. 
good  prize  carries  with  it,  of  course,  the  confiscation  of  her  cargo ; 
the  Tribunal  decrees  and  declares  lawful  prize  the  ship  Catherine ; 
decrees  and  declares  farther,  lawful  prize  all  the  goods  and  effects 
which  compose  the  cargo ;  since  the  whole,  owing  to  the  captain, 
Samuel  Cazneau,  not  being  provided  with  proper  and  regular 
dispatches  and  papers,  is  to  be  deemed  the  property  of  the 
enemies  of  the  French  Eepublic.  The  second  sentence  of  the 
Court  of  Appeal  of  the  civil  Tribunal  of  the  department  of  the 
Lower  Loire,  sitting  at  Nantz,  states,  that  the  privateer  stopped 
the  ship  Catherine  because  she  was  not  provided  with  papers 
sufficient  to  prove  her  neutrality,  and  particularly  a  role 
d' equipage y  and  that  the  first  sentence  had  adjudged  both  ship  and 
cargo  lawful  prize.  This  Tribunal,  considering,  &c.  decrees  by 
judgment  in  the  last  resort,  that  it  has  been  rightly  determined 
by  the  sentence  from  which  he  appeals,  orders  that  that  judg- 
ment shall  obtain  its  full  and  entire  effect,  and  condemns  the 
appellant  in  costs.  On  reading  these  sentences,  is  there  any 
doubt  of  their  meeting  ?  Is  it  not  clear  that  the  Court  condemned 
the  ship  as  being,  or  as  being  to'  be  considered  as  enemies' 
property,  which  *is  the  same  thing  ?  The  first  sentence  con-  [  •sie  J 
demns  her  as  lawful  prize,  and  adjudges  her  to  be  considered, 
deemed,  or  taken,  as  belonging  to  enemies  of  the  Bepublic,  and 
states  the  evidence  and  grounds  by  which  they  are  led  to  that 
conclusion.  The  sentence  of  the  Court  of  Appeal,  introducing 
itself  by  stating  the  cause  of  her  being  stopped  to  have  been  that 
she  was  not  provided  with  papers  to  prove  her  neutrality,  decrees 
that  it  has  been  rightly  determined  by  the  Court  below,  and 
affirms  the  sentence  in  toto,  with  costs  of  appeal.  What  is  this 
but  adopting  the  grounds  on  which  the  Court  below  had  decided  ? 
It  is  evident,  on  reading  these  sentences,  that  the  Courts 
meant  and  professed  to  determine  that  she  was  to  be  considered 
as  enemy's  property,  and  liable  to  condemnation  as  such.  If 
that  be  so,  the  sentence  falsifies  the  warranty  or  allegation  in 
the  policy  that  she  was  American.  And  no  case  can  be  found 
in  whic)i  a  court  of  law  here  has  taken  upon  itself  the  examina- 
tion of  and  exercise  of  any  jurisdiction  over  the  propriety  of  the 
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Lothian     conclusion  which  the  courts  abroad  have  come  to,  or  the  evidence 
iHsRDsBsoK.  ^om  which  they  have  drawn  that  conclusion,  where  they  have 
concluded  her  to  be  prize.    Where,  indeed,  the  Court  has  seen 
on  the  face  of  the  sentence  that  the  Court  abroad  has  condemned 
the  ship  on  other  grounds  than  as  being  enemies'  property,  we 
have  held  that  such  sentence  did  not  falsify  the  warranty  of 
American  or  neutral ;  and  so  far  only  have  our  Courts  here 
looked  into  the  sentences  of  the  Courts  of  Prize  as  to  see 
whether  the  property  was  condemned  as  enemies'  or  not.    But 
wherever  it  has  appeared  by  the  sentence  that  the  Court  abroad 
has  come  to  the  conclusion  that  the  ship  was  or  was  to  be 
deemed  or  considered  as  enemies'  property,  no  matter  by  what 
deductions  they  came  to  that  conclusion,  we  have  uniformly 
held  ourselves  bound  by  their  conclusion,  without  feeling  our- 
selves at  liberty  to  examine  their  premises.    This  will  be  found 
to  be  the  result  of  the  decisions  in  Mayne  and  Walter, \  and 
Bemardi  and  Motteaux,l  in  the  time  of  Lord  Mansfield;  and 
Pollard  and  Bell,^  Bird  and  Appletan^W  and  Price  and  Bell,^  in 
the  time  of  Lord  Eenyon;  and  of  Baring  and  Clagett^^j^  lately 
decided  in  the  Court  of  Common  Pleas.    The  language  of  our 
Courts  has  uniformly  been.  We  will  not  examine  the  justice  or 
propriety  of  the  sentence  ;  we  will  only  look  into  it  to  see  what 
L  *^17  ]      it  has  professed  to  determine ;  and  if  *we  find  that  it  has 
professed  to  determine  on  the  ground  of  the  property  being 
enemies',  we  will  hold  ourselves  bound  by  it,  although  from  the 
premises  stated  we  should,  if  it  had  been  competent  to  us,  have 
drawn  a  different  conclusion.    Lord  Mansfield,  in  Bemardi  v. 
Motteavx,  in  answer  to  an  observation  of  Mr.  Lee,  of  the  danger 
and  inconvenience  of  examining  foreign  sentences,  says,  "  this 
supposed  inconvenience  would  be  entirely  obviated,  if  the  foreign 
courts  would  say,  in  their  sentences,  *  condemned  as  enemy's 
property.'  "     That  these  sentences  are  admissible  and  conclusive 
evidence  of   the  fact  they  decide,  it  seems  not  safe  now  to 
question ;  from  the  time  of  Car.  II.  to  this  day  they  have  been 
received  as  such,  without  being  questioned.    In  the  discussion  of 

t  Park,  Insur.  363.  ||  6  R.  E.  468  (8  T.  B.  562). 

X  Doug.  654.  IT  1  East,  663. 
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the  nature  of  such  evidence  before  this  House,  in  1776,  it  seems  Lothian 
not  to  have  been  controverted ;  and  the  cases,  I  may  say,  are  hbndebsov. 
numberless,  and  the  property  immense,  which  have  been 
determined  on  the  conclusiveness  of  such  evidence,  in  many  of 
which  cases  the  forms  in  which  they  came  before  the  Courts  in 
Westminster-Hall  were  such  as  to  have  enabled  the  parties, 
if  any  doubt  had  been  entertained,  to  have  brought  the 
question  before  a  higher  tribunal.  Such  being  the  construction 
of  the  policy,  and  such  the  meaning  and  effect  of  the  sen- 
tences as  applicable  to  such  policy,  it  remains  to  be  con- 
sidered what  is  the  effect  of  the  memorandum  or  agreement 
of  20th  April,  1797,  signed  by  the  underwriters.  Independent 
of  that  agreement,  the  situation  of  the  underwriters  and  assured 
stood  thus:  the  insurance  depended  on  the  condition  of  the 
ship  being  American  :  if  a  loss  happened  from  whatever  cause, 
by  sea  risk,  by  fire,  by  capture,  detention,  or  seizure,  it  would  be 
incumbent  on  the  assured,  to  entitle  themselves  to  an  indemnity 
from  the  underwriters,  to  prove  that  the  ship  was  American, 
that  proof  might  be  answered  and  controverted  in  any  way  by 
the  underwriters ;  and  in  case  of  a  capture  and  sentence  of 
condemnation  as  prize  simply,  or  on  the  ground  of  enemies' 
property,  such  sentence  would  be  conclusive  against  the  claim  of 
the  assured.  Such  being  the  legal  rights  of  the  parties  under  the 
policy,  does  the  memorandum  shew  a  clear  and  manifest  inten- 
tion in  the  underwriters  to  surrender  their  right  of  combating 
any  proof  which  the  assured  might  bring  forward  of  the  ship 
being  American,  or  to  narrow  the  warranty  under  which  they 
had  contracted  ?  I  cannot  find  such  clear  intention  on  the  face 
of  the  memorandum.  It  recites  that  doubts  had  arisen  how  far 
there  is  a  warranty  of  property,  (does  not  say  in  the  ship  or  the 
goods ;  and  as  to  the  goods  there  *was  not  any  warranty,)  and  [  *518  ] 
what  is  to  be  understood  by  such  a  warranty.  It  is  declared, 
that  in  case  of  capture  or  seizure  the  assured,  before  they  claimed 
for  a  loss,  must  produce  proof  of  the  ship's  being  American 
bottom  ;  it  does  not  specify  any  particular  proof,  but  of  course 
leaves  it  open  to  the  assured  to  bring  any  proof,  and  to  the 
underwriters  to  meet  that  by  any  contrary  proof.  Now  on  this 
part  of  the  case,  suppose  notice  of  the  capture  and  condemnation 
B.B. — ^voL.  vn.  8  I 
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LoTHiAK  had  reached  the  parties  at  the  same  time,  would  this  have 
BxNDEBsoy.  prevented  the  underwriters  making  use  of  the  sentence  to  rebut 
proof  produced  by  the  assured,  or  to  preclude  such  proof  being 
given  ?  With  respect  to  the  goods,  the  memorandum  points 
out  the  particular  proof,  viz.  the  bill  of  lading ;  but  no  such 
specific  proof  is  pointed  out  as  applicable  to  the  ship,  but  it  is 
left  on  proof  generally,  which  includes  every  species  of  proof, 
and  contrary  proof,  "upon  which  we  shall  settle  by  granting 
bills  at  four  months,"  that  is,  upon  satisfactory  proof.  Then 
comes  the  latter  clause,  "  in  full  dependence  that  the  insured 
will  use  their  best  endeavours  to  recover  the  property  as  for 
account  of  the  shippers."  This  may  be  said  to  infer  that  the 
underwriters  looked  to  the  case  of  a  capture  and  condemnation 
as  the  event  on  which  they  would  pay,  leaving  it  to  the 
assured  to  procure  a  reversal  of  the  sentence,  or  restitution  of 
the  goods.  But  is  that  a  necessary  inference  ?  The  terms  used 
are  in  case  of  capture  or  seizure  generally ;  and  there  may  be 
cases  where  underwriters  may  be  called  on  to  pay  as  for  a  loss 
by  capture  or  seizure  where  there  may  be  no  condemnation,  aa 
a  capture  and  Subsequent  recapture,  a  seizure  or  capture  by 
pirates,  &c.  in  which,  labour  and  expense  might  be  necessary  to 
procure  a  return  of  the  goods.  It  seems  to  me  as  if  they  did 
not  contemplate  the  case,  or  the  effect  of  the  sentence.  Suppose 
this  agreement  had  been  in  the  body  of  the  policy,  it  appears  to 
me  that  this  clause  does  not  necessarily  infer  an  intention  in 
the  underwriters  to  stipulate  for  payment  of  the  loss  in  case  of 
capture,  renouncing  the  clear  right  vested  in  them  by  the  terms 
of  the  policy  of  using  a  sentence  of  condemnation  as  enemies*^ 
property,  as  evidence  to  negative  the  averment  in  the  policy^ 
which  was  a  term  or  condition  of  their  subscription.  And  where 
their  right  is  clear  on  the  original  contract,  and  the  law  as 
applicable  to  it,  it  is  not  to  be  taken  away  by  doubtful  wordF. 
On  the  whole,  therefore,  I  humbly  submit  it  as  my  opinion  to 
your  Lordships,  that  by  the  terms  of  this  policy  the  asstured 

I  ♦£19  ]  have  *  warranted  the  ship  Catherine  to  be  American,  if  that  be 
falsified,  the  contract  of  assurance  becomes  void;  that  the 
sentence  of  a  Court  of  Admiralty  abroad,  being  a  sentence  of  a 
court  of  exclusive  jurisdiction  proceeding  in  renty  condemning 
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the  ship  as  enemies*  property,  is  conclusive  evidence  to  falsify  Lothian 
the  averment  in  the  policy  of  her  being  American;  that  the  hekdebsok 
sentence  in  this  case  has  condemned  as  enemies'  property,  and 
therefore  has  falsified  the  averment  in  the  policy  ;  and  that  the 
agreement  subscribed  at  the  foot  of  the  policy  does  not  sufficiently 
manifest  an  intention  in  the  underwriters  to  preclude  themselves 
from  the  use  of  any  species  of  evidence  which  the  law  allows  to 
falsify  the  warranty,  or  otherwise  to  restrain  or  limit  the  legal 
effect  of  the  warranty  in  the  policy  in  case  of  capture  or  seizure. 

Lawbence,  J. : 

The  proof  of  the  ship  Catherine  being  an  American  bottom, 
upon  which  proof  the  underwriters  are  supposed  by  the  question 
to  have  given  bills  at  four  months),  is,  I  apprehend,  to  be  taken 
as  proof,  without  the  concealment  of  any  fact  or  circumstance 
which  existing  at  the  time  might  weigh  in  the  judgment  of  the 
underwriters  as  to  their  obligation  to  give  those  bills,  and  under 
such  circumstances  1  think  the  assured  could  have  recovered 
against  the  underwriters  in  actions  brought  upon  such  bills,  after 
and  notwithstanding  such  sentence  of  condemnation,  regard 
being  had  to  the  legal  meaning  and  effect  of  the  poUcy  and 
sentence,  and  of  the  agreement  of  the  20th  of  April.  And  the 
grounds  of  my  opinion  are,  that  in  such  case  the  bills  would  have 
been  given  without  any  fraud  practised  upon  the  underwriters 
to  induce  them  so  to  do.  They  would  have  been  given  with 
a  communication  of  every  existing  fact  material  for  their 
consideration,  with  a  knowledge  of  the  capture,  and  with- 
out any  desire  to  delay  payment  till  a  decision  as  to  its 
legaUty ;  such  case  would  have  involved  no  ignorance  of  fact  ; 
there  would  have  been  no  mistake  or  deceit ;  the  giving  the  bill 
would  have  been  the  voluntary  act  of  the  parties;  the  not 
requiring  the  grantmg  them  to  be  delayed  until  a  decision  as  to 
the  legality  of  the  capture,  •  would  have  been  a  waiver  of  any 
advantages  arising  from  what  might  have  been  the  event  of  such 
determination.  In  my  opinion,  in  such  case  there  would  have 
been  a  good  consideration  for  the  bills;  viz.  the  premium 
received  by  the  underwriters,  the  capture  of  the  vessel,  and  a  fair 
disclosure  of  all  circumstances  required  by  them  to  enable  them 

3  I  2 
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LOTHIA27     to  determine  whether  they  should  settle  the  loss  or  wait  ^he 
Hbndxbson.  event  of  the  proceedings  against  the  ship,  and  if  there  would 
[*520]     have  been  a  good  consideration,  the  consequence  is,  that  the 
assured  would  be  able  to  recover  on  the  bills.    In  Knibbs  v.  Hall, 
(1  Esp.  84,)  where  one  paid  money  to  avoid  a  distress,  Lord 
Eenyon  held,  that  being  a  voluntary  payment  it  could  not  be 
recovered  again ;  and  in  BUbie  v.  Lnmdey^  (2  East,  469,  f)  it  was 
held,  that  if  a  party  pay  money  with  a  full  knowledge  of  all  the 
facts  of  the  case,  he  shall  not  recover  it  back  on  account  of  his 
ignorance  of  law.    But  as  the  consideration  of  the  question  upon 
this  narrow  ground  will  not,  as  I  apprehend,  answer  the  purposes 
for  which  your  Lordships  directed  our  opinion  to  be  taken,  I 
proceed  to  state  what  appears  to  me  to  be  the  law  upon  those 
other  points  arising  out  of  the  question ;  first.  Whether  the  ex- 
planatory agreement  shuts  out  the  effect  of  the  sentence  of  con- 
demnation?   And  2dly,  What  is  the  effect  of  that  sentence? 
With  respect  to  the  explanatory  agreement,  or  rather  explanatory 
declaration,  I  think  with  those  of  my  brethren  who  have  already 
delivered  their  opinions,  that  it  has  not  at  all  varied  or  narrowed 
the  sort  of  proof,  which  it  is  in  general  competent  to  the  assured 
to  adduce  in  support  of  his  claim,  or  to  the  underwriters  to  use 
in  resisting  it.    It  is  extremely  probable  that  neither  of  the 
parties  understood  the  subject  sufficiently  to   advert  to  and 
provide  for  the  questions  which  ordinarily  arise  from  the  variety 
of  events  to  which  such  a  voyage  is  subject,  and  it  is  possible 
that  their  design  may  have  been  to  settle  their  rights,  without 
regard  to  the  sentence  of  any  court  in  case  of  capture.    But  this 
does  not  in  my  opinion  go  further  than  conjecture.    And  I  think 
it  by  no  means  clear  that  the  underwriters  intended  by  this 
declaration  any  thing  more  than  to  explain  to  the  assured  (who 
seem  to  have  been  little  acquainted  with  the  construction  put 
upon  policies)  the  meaning  and  effect  of  the  instrument,  without 
any  design  of  altering  or  varying  the  circumstances  according  to 
which,  by  the  forms  of  the  policy,  they  were  liable  for  the  losses 
insured  against.    But  if  this  declaration  has  subjected  the  under- 
writers to  a  loss  under  circumstances  different  from  those  by 
which  only  they  could  be  affected  according  to  the  terms  of  the 

+  6  E.  R  479. 
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policy,  it  must  be  either  from  the  loss  by  capture  being  the  only  Lothian 
one  which  is  noticed  by  this  declaration,  or  from  the  mode  in  hxhdbbsok. 
which  the  loss  was  to  be  settled,  or  from  the  reliance  which  the 
underwriters  profess  to  place  in  the  endeavours  of  the  agents  of 
the  assured  to  recover  the  property  as  *for  the  account  of  the  [  •521  ] 
shippers.  Had  there  been  no  such  agreement  or  declaration, 
and  the  claims  of  the  assured  had  rested  merely  on  the  policy, 
they  would  have  had  no  demand  on  the  underwriters  without 
being  able  to  prove  the  ship  an  American  ship,  and  it  would  have 
been  competent  to  the  underwriters  to  controvert  the  proofs 
adduced  by  contrary  proofs,  and  among  other  proofs  by  the 
sentence  of  the  tribunal  of  Nantz,  supposing  it  to  be  admissible 
in  evidence.  It  is  there  to  be  seen,  first,  whether  mentioning 
the  case  of  capture  only,  and  not  taking  notice  of  any  other  loss, 
will  make  a  difference  as  to  the  proof ;  and  I  conceive  it  will  not. 
For  it  seems  to  me,  that  the  only  effect  of  those  words,  giving 
them  their  utmost  latitude,  is  to  narrow  the  warranty  to  the  case 
of  capture,  and  to  subject  the  underwriters  to  every  loss  except 
that  of  capture,  though  the  ship  were  not  American ;  but  if  a  loss 
were  claimed  in  consequence  of  capture,  she  must  then  be  proved 
to  be  an  American  bottom.  The  only  possible  effect  they  can 
have  seems  to  me  to  narrow  .the  extent  of  the  warranty,  but  not 
the  nature  of  the  proofs :  there  is  nothing  in  the  agreement 
descriptive  of  them,  as  that  it  shall  be  sufficient  to  prove  it  by 
bill  of  sale,  register,  sea-letter,  or  other  document.  Nothing  is 
pointed  out  as  the  proof  which  will  be  satisfactory,  as  is  the  case 
with  the  tobacco,  where  the  bills  of  lading  are  mentioned ;  but 
what  the  proofs  to  be  produced  may  be  is  left  generally,  without 
any  restriction  to  be  determined  in  case  of  dispute,  by  the  rules 
of  law.  The  next  part  of  the  agreement  from  which  it  may  be 
argued  that  the  loss  was  to  be  paid,  without  regard  to  the  sen- 
tence, is  that  by  which  it  is  agreed,  that  upon  proofs  being 
produced  of  the  ship  being  an  American  bottom,  and  upon  its 
being  shewn  by  bills  of  lading  that  the  tobacco  was  shipped  by 
Henderson  &  Co.,  that  the  underwriters  would  settle  by  bills  at 
four  months'  date.  But  this  does  not,  I  think,  vary  the  obligation 
of  the  underwriters.  The  force  of  any  argument  derived  from 
this  provision,  must,  as  it  appears  to  me,  rest  on  this  assump- 
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LoTHiAK  tion,  that  the  bills  might  be  required  before  sentence,  &nd  that  it 
Hendrbsok.  could  never  be  the  intent  of  the  parties  that  the  payment  of  those 
bills  should  be  defeated  by  a  sentence  given  after  the  bills  were 
granted,  or  that  money  paid  should  be  refunded,  to  effect  which 
it  might  be  necessary  to  have  recourse  to  persons  on  the  other 
side  of  the  Atlantic.  In  answer  to  this  argument  I  think  it  may 
be  said,  that  the  question  is  the  same  as  if  the  agreement  had 
been  to  pay  in  money  upon  producing  proof  that  the  Catherine 
[  *522  ]  was  an  American  bottom ;  and  if  *the  time  of  payment  is  to 
weigh,  the  more  immediate  the  payment  the  stronger  the  argu- 
ment arising  from  thence.  If  the  agreement  had  been  to  pay  in 
money,  it  would  have  left  matters  in  that  respect  on  the  foot  of 
the  policy,  or  would  not  have  varied  the  obligation  of  the  under- 
writers ;  and  had  the  assured  proceeded  against  the  underwriters 
before  the  sentence  of  the  Prize  Court,  the  decision  of  which 
might  affect  and  be  material  in  determining  the  rights  of  the 
parties,  all  proceedings  would,  according  to  the  practice  of  our 
courts,  have  been  stayed  until  such  decision  had.  If,  in  that 
case,  the  underwriters  could  not  be  compelled  to  pay  the  money, 
they  could  not,  in  this,  be  compelled  to  grant  the  bills.  The 
obligation  to  pay,  or  give  security  for  payment  at  a  future  time, 
stands,  as  it  appears  to  me,  exactly  on  the  same  foundation,  viz. 
the  assured  being  able  to  produce  proofs  of  the  performance  of 
that  condition,  which  rendered  the  underwriters  liable.  The 
time  from  which  the  bills  would  have  to  run  would  be  the  pro- 
ducing proof  of  the  ship  being  an  American  bottom,  and  the 
production  of  the  specified  bills  of  lading.  But  that  proof  must 
be  allowed  to  be  examined  ;  it  must  be  competent  to  the  under- 
writers to  object  to  the  proofs  not  being  complete ;  and  if  time 
should  be  necessarily  spent  in  that  examination,  without  any 
effect  which  could  contribute  to  a  successful  resistance  of  their 
payment,  and  if  the  proofs  produced  were,  on  their  first  pro- 
duction, complete  to  establish  every  fact  comprised  in  the 
warranty,  their  date  must  refer  back  to  the  production  of  that 
proof  which  was  not  weakened  by  examination;  and  if  more 
time  should  be  spent  in  the  examination  than  the  time  men- 
tioned in  the  bill,  the  underwriters,  who  would  have  unsucces8-> 
fully  delayed  the   payment,  must    make    a    compensation  in 
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damages  for  that  delay,  just  as  they  would  if  the  loss  had  been     Lothiajt 
payable  in  money.     The  fallacy  of  the  argUnlent  deduced  from   hendbbsoh. 
this  part  of  the  agreement  consists  in  considering  the  under- 
writers liable  to  grant  their  bills  at  four  months,  under  circum- 
stances which,  if  the  sentence  is  not  laid  aside,  might,  in  the 
«yent,  lead  to  a  supposition  so  improbable,  as  that  it  should  be 
in  the  contemplation  of  the  parties  to  pay  large  sums  of  money, 
^nd  afterwards  resort  to  persons  in  America  to  recover  them 
back.    But  if  by  law,  they  would  not  be  liable  in  an  action  for 
not  granting  the  bills  until  the  decision  of  the  Prize  Court,  the 
difficulty  is  removed :  the  underwriters  would  not  have  the  in- 
convenience of  resorting  to  America,  but  only  that  of  bding  liable 
to  interest  for  a  delay  of  *payment.     The  last  circumstance  in      [  •523  ] 
the  agreement  from  whence  it  may  be  inferred  that  it  was  in- 
tended to  shut  out  any  eiBTect  of  the  sentence  of  a  Prize  Court,  is 
the  dependence  which  the  underwriters  place  in  the  agents  of  the 
assured  to  use  their  best  endeavours  to  recover  the  property,  as 
for  account  of  the  shippers.    In  order  to  found  any  argument  on 
this  circumstance  to  prove  that  the  underwriters  meant  to  pay 
the  loss  without  any  regard  to  the  sentence,  it  must  be  shewn 
that  such  provision  as  this  was  meant  to  be  applied  to  every  case 
of  capture,  and  among  them  to  the  case  which  has  happened  of 
the  captured  vessel  being  condemned  as  enemies'  property,  for  as 
I  understand  the  argument  it  is  this ;  the  underwriters  look  to 
the  insured  to  recover  the  property  in  case  it  be  condemned  as 
enemies'  property ;  but  this  they  could  not  have  stipulated  for, 
unless  they  had  meant  to  pay  the  loss  if  the  ship  should  be 
condemned  on  that  ground.     The  force  and  effect  of  this  argu- 
meiit  arises  from  a  supposed  inconsistency  in  such  provision  with 
the  underwriters  insisting  on  the  sentence  in  answer  to  the 
demand  of  the  assured.    But  the  argument  has  no  foundation  if 
the  endeavours  are  properly  to  be  referred  only  to  those  cases  in 
which  such  endeavours  might  be  exerted  for  the  benefit  of  the 
underwriters,  consistently  with  their  being  able  to  make  use  of 
such  sentence ;  for  no  argument  can  be  drawn  tb  prove  them 
liable  in  a  case  falling  within  the  condition  or  warranty  from  a 
provision  to  secure  to  them  a  benefit  in  cases  where,  by  the  terms 
of  the  policy,  they  would  be  liable  for  a  loss.    In  the  case  of 
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Lothian  capture  and  acquittal,  the  voyage  might  be  defeated,  and  the 
(^Hendebsox.  ABBured  be  entitled  to  abandon,  and  call  on  the  nnderwriters  as 
for  a  total  loss.  But  I  think  those  cases  sufficiently  account  for 
this  provision,  without  making  use  of  a  strained  inference  to 
render  the  underwriters  responsible  in  a  case  where,  by  the  terms 
of  the  policy,  they  are  not  liable ;  to  do  which,  this  dependence 
on  the  endeavours  of  the  assured  must  be  extended  to  the  case  of 
capture  and  condemnation  as  enemies'  property,  instead  of  its 
being  appUed  to  other  cases  to  which  it  may  be  referred  con- 
sistently with  the  engagements  of  the  underwriters,  construed  in 
the  manner  in  which  they  are  usually  understood.  The  depen- 
dence of  the  underwriters  on  Henderson  and  Biddell  to  use  their 
endeavours  to  recover  the  property,  as  for  account  of  the 
shippers,  is  in  effect  nothing  more  than  a  dependence  that  they 
will  endeavour,  in  case  of  seizure  or  capture,  to  get  back  the 
[  •524  ]  tobacco  on  account  of  the  persons  who  shipped  it,  by  *which  the 
claim  on  the  underwriters  would  be  diminished  in  those  cases 
where  a  claim  could  be  made.  But  the  underwriters  could  only 
have  wished  for  such  endeavours  in  cases  where  some  benefit 
might  result  to  them  from  those  endeavours,  which  could  onlj 
be  by  lessening  the  loss  in  cases  where  they  would  be  liable ;  and 
if  we  look  at  the  policy  to  discover  those  cases,  that  of  hostile 
capture  and  condemnation  is  not  one,  and  if  we  refer  to  the 
antecedent  part  of  the  explanatory  declaration,  there  is  nothing, 
for  the  reasons  I  have  submitted  to  your  Lordships,  from  whence 
it  can  be  collected  that  the  underwriters  meant  to  extend  their 
responsibility  beyond  the  terms  of  the  policy.  The  remaining^ 
point  to  be  considered  is  the  legal  effect  of  the  sentence  of  the 
Tribunal  of  Commerce  of  the  canton  of  Nantz.  As  to  which, 
after  the  continued  practice  which  has  taken  place  from  the 
earliest  period,  in  which,  in  actions  on  policies  of  insurance,, 
questions  have  arisen  on  warranties,  to  admit  such  sentences  in 
evidence,  not  only  as  conclusive  in  rem^  but  also  as  conclusive  of 
the  several  matters  they  purport  to  decide  directly,  I  apprehend 
it  is  now  too  late  to  examine  the  practice  of  admitting  them  to 
the  extent  to  which  they  have  been  received,  supposing  that 
practice  might,  upon  the  argument,  have  appeared  to  have  been 
doubtful  at  first.    On  the  authority  of  those  decisions  men  have 
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acted  for  a  long  series  of  Tears,  and  entered  into  contracts  of  Lothiak 
assurance  in  this  country  with  a  perfect  knowledge  of  such  hbndbbsox. 
decisions,  and  in  expectation  of  the  questions  arising  out  of  such 
contracts,  to  which  such  decisions  are  applicable,  being  ruled  by 
them ;  and  though  it  might  have  been  at  first  much  better,  in 
the  interpretation  of  policies  of  assurance,  to  have  given  them  a 
much  narrower  construction,  and  not  to  have  held  warranties  to 
the  extent  to  which  they  have  been  carried,  to  be  inferred  from 
such  words  as  are  used  in  this  policy,  or  from  similar  expressions 
of  great  generality ;  yet  such  expressions  having,  by  a  variety  of 
decisions  as  to  their  effect,  acquired  a  defined  and  known  sense 
and  meaning,  according  to  that  sense  and  meaning  they  must 
now  be  understood ;  and  after  the  many  cases  in  which,  in  con- 
tradiction of  a  warranty  of  neutrality,  sentences  of  Courts  of  Prize 
have  been  received  in  evidence,  a  warranty  of  neutrality  must,  I 
conceive,  now  be  understood  as  containing  in  itself,  amongst 
other  things,  a  stipulation  that  the  contract  of  assurance  shall  be 
void  if  the  subject-matter  warranted  neutral  be  condemned  as 
enemies'  property ;  and  if  a  warranty  of  neutrality  contains  this 
stipulation,  the  sentence  of  •a  court  of  competent  jurisdiction  [  ♦325  ] 
condemning  a  ship  on  account  of  its  want  of  neutrality,  is  the 
proper  evidence,  according  to  every  principle  and  rule  of  our  law, 
to  determine  that  fact.  In  receiving  such  sentences  in  evidence, 
the  Courts  of  Westminster -Hall  have  not  in  any  instance  of 
which  I  am  aware  ever  taken  upon  themselves  to  review  or  con- 
sider the  propriety  of  the  determinations  of  any  Court  of  Prize ; 
but,  on  the  contrary,  have  expressly  renounced  any  such  autho- 
rity. Where  the  sentence  has  expressly  condemned  a  vessel  as 
enemies'  property,  they  have  held  themselves  bound  by  such 
determination ;  and  they  have  never  looked  at  any  other  part  of 
the  proceedings  than  the  sentence,  or  examined  the  reason  of  it 
but  with  a  view  of  discovering  the  ground  of  such  determinations 
in  cases  where  that  ground  was  not  distinctly  marked  and  pointed 
out  by  the  sentence;  and  in  doing  this,  I  conceive  that  any 
circumstance  to  be  found  in  the  proceedings,  or  adduced  in 
evidence,  from  whence  the  sentence  may  be  inferred  with 
sufficient  certainty  to  have  proceeded  upon  grounds  inconsistent 
with  the  warranty,  would  make  such  sentence  conclusive  against 
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LoTHUN  the  warranty.  If  it  appeared  that  the  proceedings  were  in  a 
Hbndbrson.  court  which  had  no  jurisdiction  but  in  cases  of  hostile  capture, 
and  a  sentence  of  such  court,  condemning  a  ship  as  prize,  were 
produced  in  evidence,  that  would,  as  I  conceive,  be  conclusive  in 
our  courts  against  a  warranty  of  neutrality,  whatever  might  be 
the  grounds  or  reasons  for  such  sentence ;  because  it  could  not 
be  taken  that  a  court  so  constituted  could  condemn  upon  any 
other  ground,  however  erroneously  they  might  act.  But  the  title 
or  description  of  a  court  does  not  often  point  out  the  extent  of  its 
jurisdiction.  In  the  case  now  under  consideration,  the  Court  is 
called  the  Tribunal  of  Commerce  of  the  canton  of  Nantz  ;  a  title 
from  whence  it  may  be  inferred  that  they  had  a  jurisdiction 
much  beyond  questions  of  prize,  which  do  not  seem  naturally  to 
belong  to  a  judicature  of  that  description.  Questions  between 
merchants,  and  questions  of  revenue,  seem  more  likely  to  be  the 
object  of  its  jurisdiction,  than  questions  of  hostile  capture.  But 
even  if  the  court  had  been  described  as  a  Court  of  Admiralty,  I 
do  not  know  how  our  courts  could  infer  from  thence  that  its 
jurisdiction  was  solely  that  of  hostile  capture,  for  in  our  own 
country  the  court  which  has  the  sole  jurisdiction  of  prize,  and  a 
court  of  a  very  different  jurisdiction  are  indifferently  called, 
though  not  correctly,  by  that  name.  In  order,  therefore,  for  our 
municipal  courts  to  judge  of  the  grounds  upon  which  a  foreign 
[  •526  ]  *court  condemns  a  ship  from  [the  constitution  of  the  court,  the 
jurisdiction  of  that  court  must  appear  either  from  the  title  or 
the  proceedings,  or  be  proved  by  evidence ;  if  neither  of  these 
things  happen,  other  media  must  be  resorted  to  to  discover  the 
foundation  and  ground  of  its  determination,  if  that  does  not 
distinctly  appear.  In  the  course  of  the  argument  at  your  Lord- 
ships' bar,  it  was  not  denied  by  Mr.  Attorney-General  that  the 
proceedings  of  a  court  might  be  looked  into  to  see  whether  a 
condemnation  of  a  captured  vessel  proceeded  upon  the  ground  of 
the  breach  of  some  revenue  law,  as  smuggling;  and  if  our 
municipal  courts  may  look  into  the  sentence  to  see  whether  the 
breach  of  a  revenue  law  be  the  ground  of  condemnation,  they, 
by  a  parity  of  reasoning,  may  look  into  the  proceedings  to 
discover,  as  far  as  they  may  be  able,  whether  the  condemnation 
was  on  any  ground  not    inconsistent  with   the  warranty  of 
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neutrality  ;  for  the  admissibility  of  a  sentence  of  condemnation  Lothian 
in  evidence  can  only  be  contended  for  upon  the  supposition  that  hendekson. 
it  contradicts  the  truth  of  the  warranty,  which  can  only  be  when 
the  ship  is  condemned,  for  some  cause  inconsistent  with  that 
warranty.  The  municipal  courts  of  this  country,  in  examining 
whether  or  no  foreign  courts  have  in  their  sentences  of  con- 
demnation proceeded  according  to  the  law  of  nations,  have  never 
80  done  with  a  view  of  deciding  in  a  dififerent  manner  where  such 
determination  has  not  been  consistent  with  those  laws,  than  they 
would  have  done  if  in  their  opinion  such  determination  had  had 
those  laws  for  its  support ;  for  however  repugnant  to  their  sense 
and  reason  such  sentences  have  been,  the  municipal  courts  of 
this  country  have  ever  felt  themselves  bound  by  such  sentences, 
whenever  they  could  discover  the  point  they  expressly  meant  to 
decide.  When  that  has  not,  as  they  have  thought,  been  dis- 
tinctly stated,  and  upon  examining  the  reason  of  the  sentence, 
they  have  found  a  ship  condemned  on  grounds  inconsistent  with 
the  law  of  nations,  they  have  been  led  to  conclude  that  the  con- 
demnation has  been  for  some  other  cause  than  that  of  enemies' 
property,  and  to  refer  it  to  other  grounds  to  be  collected  from  the 
proceedings,  inasmuch  as  a  condemnation  as  hostile  prize, 
according  to  their  understanding  of  the  subject,  ought  and  could 
only  justly  proceed  on  the  foot  of  those  laws ;  and  though  in 
their  determination  upon  those  occasions  they  may  have  drawn 
wrong  conclusions,  the  principle  upon  which  they  have  acted  can 
hardly  be  controverted,  which  has  been  simply  that  of  discover- 
ing whether  or  no  *the  warranty  was  or  was  not  contradicted  by  [•627  ] 
the  sentence  of  condemnation.  Until  that  is  ascertained,  it  is 
impossible  to  say  whether  any  sentence  offered  in  evidence  can 
have  any  and  what  relation  or  bearing  on  the  question  in 
judicature.  The  case  of  Bernardi  v.  Motteux  is  the  original 
authority  upon  which  all  the  other  cases  upon  this  subject  have 
been  founded.  In  that  case  the  determination  of  a  Court  of 
Admiralty  in  France  was  held  not  conclusive  against  a  warranty 
of  neutrality.  And  there  Lord  Mansfield  stated  the  difficulty  to 
be,  the  not  being  able  to  collect  the  ground  on  which  the  French 
Court  of  Admiralty  went,  whether  that  of  enemies'  property  or 
that  of  the  papers  being  thrown  overboard  contrary  to  an  arret. 
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Lothian  of  that  country ;  and  thinking  that  enough  did  not  appear  on 
Hend^'^box.  the  sentence  to  ascertain  precisely  upon  what  it  was  founded, 
and  that  the  French  Admiralty  might  have  proceeded  on  the 
ground  of  the  papers  being  thrown  overboard,  determined  in 
favour  of  the  plaintiff  on  the  ambiguity  of  the  sentence.  In  that 
case  Lord  Mansfield  was  desirous  of  the  parties  agreeing  that 
the  proces  verbal  should  be  made  a  part  of  the  case,  because  by 
referring  to  it  the  ambiguity  of  the  sentence  would  be  explained, 
as  it  set  forth  the  ground  of  taking  the  ship  to  be  an  arret  of 
July  in  the  year  1778  ;  and  in  the  case  of  SaUoucci  v.  Woodmass, 
(Park,  862,)  Lord  Mansfield  laid  it  down  as  a  general  rule  as  to 
such  sentences,  that  where  no  other  cause  appears,  it  must  be 
presumed  from  the  condemnation  that  it  proceeded  on  the  ground 
of  property  belonging  to  an  enemy ;  and  distinguished  that  case 
from  Bemardi  v.  Motteua:,  as  there  a  particular  ground  of  con- 
fiscation appeared  on  the  face  of  the  sentence ;  and  that  it  did 
not  appear  to  be  on  the  ground  of  enemies'  property.  That 
these  decisions  have  had  great  weight  in  the  courts  of  common 
law  will  not  be  wondered  at,  if  it  be  recollected  that  they  had  the 
authority  of  Lord  Mansfield,  whose  mind  when  he  filled  the 
office  of  Solicitor-General  had  been  particularly  turned  to  the 
consideration  of  questions  of  prize,  and  who,  according  to  the 
account  of  Sir  William  Blackstone  (Gomm.  vol.  8,  p.  70), 
attended  and  conducted  all  the  decisions  of  the  Cockpit  during 
the  whole  of  the  war,  which  began  in  the  year  1756,  and  whose 
masterly  acquaintance  with  the  law  of  nations  was  known  and 
revered  by  every  state  of  Europe.  Subsequent  to  the  decisions  I 
have  mentioned,  the  cases  of  Oeyer  v.  AgtUlar,\  Christie  v. 
Secretarial  Pollard  v.  Bell,  Bird  v.  Appletan,  and  Price  v.  Bell, 
have  been  decided,  in  which  the  Court  has  acted  on  the  principles 
[  *528  ]  *laid  down  in  the  cases  I  have  mentioned ;  and  though  in  some 
of  those  cases  expressions  may  have  been  used,  from  whence  it 
may  have  been  supposed  that  the  Court  has  distinguished  between 
cases,  where  the  foreign  sentence  has  distinctly  and  directly 
founded  their  condemnation  of  a  capture  on  its  being  enemies* 
property,  and  those  where  it  only  was  to  be  collected  from  other 
parts  of  the  proceedings,  that  such  was  the  ground  of  decision, 
and  that  in  such  latter  case  the  Court  did  not  hold  itself  bound 
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unless  it  approved  of  the  reasons ;  yet  I  believe  if  the  cases  are  Lothian 
attended  to,  and  that  which  has  been  said  by  the  different  Judges  Hendebsok. 
is  construed  with  reference  to  the  points  in  the  cases  then  before 
them,  notwithstanding  some  generality  of  expression,  it  will  not 
be  found  that  they  had  any  such  distinction  in  their  minds  ;  and 
if  the  opinions  of  all  the  Judges  in  those  cases  is  attended  to,  it 
will  not  appear  that  the  Court  adopted  any  such  distinction. 
Haying  said  thus  much  as  to  the  principles  upon  which  the  cases 
have  been  decided,  in  which  questions  have  arisen  on  the  effect 
of  sentences  of  foreign  courts  by  which  ships  have  been  con- 
demned, it  only  remains  to  examine  the  sentence  in  this  case  in 
order  to  see  whether  it  has  not  professed  to  condemn  the  ship 
Catherine  as  enemies'  property;  and  if  that  is  not  distinctly 
stated  to  be  the  ground  of  the  condemnation,  whether  that  can- 
not be  collected  from  other  parts  of  the  proceedings.  And  upon 
this  point  my  opinion  is,  that  the  Catherine  was  condemned  by 
the  Tribunal  of  Commerce  at  Nantz  for  being  the  property  of  the 
enemies  of  the  French  BepubUc.  That  Court,  after  having  laid 
out  of  their  considerations  various  matters,  which  in  their  judg- 
ment ought  not  to  weigh,  and  stating  other  things  as  the  reasons 
of  their  determination,  the  last  of  which  is,  "that  considering 
every  ship  declared  enemy  and  good  prize  carries  with  it  the 
confiscation  of  her  cargo ;  '*  proceeds  to  declare  the  ship  lawful 
prize ;  and  as  a  consequence  adjudges  the  cargo  to  be  lawful 
prize;  that  is,  with  reference  to  the  last  reason  it  judges  the 
cargo  prize,  because  the  ship  had  been  declared  an  enemy ;  and 
then  the  sentence  concludes  with  respect  both  to  the  ship  and 
cargo,  that  the  whole,  from  what  that  court  has  been  pleased  to 
consider  as  an  irregularity  in  the  captain's  papers,  is  to  be 
deemed,  that  is,  thought  or  judged  to  belong  to  the  enemies  of 
the  French  Republic ;  which  terms,  to  my  mind,  most  explicitly 
and  distinctly  mark  the  ground  of  condemnation  to  be  that  of 
enemies'  property.  This  being  so  declared,  any  examination  of 
the  other  parts  of  the  proceedings,  or  the  reasons  of  the  sentence, 
♦cannot  be  gone  into  according  to  the  principles  of  the  several  [  **>29  ] 
determinations  in  our  courts,  which  have  never  examined  them 
but  where  they  have  been  unable  from  the  ambiguity  of  the 
adjudicating  part  of  the  sentence  to  collect  the  ground  on  which 
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Lothian  it  has  been  founded.  For  these  reasons,  upon  the  points  to 
HsNDBBsoN.  which  I  have  conceived  your  Lordships  might  expect  me  to 
advert,  my  opinion  is,  that  the  explanatory  agreement  or 
declaration  does  not  shut  out  the  effect  of  the  sentence  of  con- 
demnation of  the  ship  Catherine;  and  that  the  effect  of  that 
sentence  is  conclusive  in  favour  of  the  underwriters,  that  the 
warranty  in  the  policy  had  not  been  complied  with. 

BooKE,  J. : 

The  question  proposed  by  your  Lordships  supposes  that  the 
insured  have  acted  with  perfect  good  faith ;  that  the  ship  was 
truly  an  American,  and  had  the  usual  documents  on  board.  At 
the  time  of  the  insurance  we  must  presume  that  the  insured 
meant  honestly,  and  that  they  believed  that  they  could  procure 
all  the  proper  documents  to  prove  the  ship  to  be  American.  In 
the  poUcy  the  Catherine  is  called  an  American  ship.  An  agree- 
ment is  afterwards  entered  into  and  signed  by  the  underwriters 
to  explain  what  they  understood  by  the  terms  of  the  policy  call- 
ing her  an  American  ship.  It  is  the  agreement  of  the  under- 
writers: it  has  their  signature,  and  must  be  considered  as 
expressed  in  their  language,  and  consequently  if  the  expression 
is  in  any  respect  equivocal,  the  construction  ought  to  be  made 
favourably  for  the  assured  rather  than  for  the  underwriters. 
When  this  agreement  was  made,  I  must  presume  (for  I  presume 
that  they  have  the  common  understanding  of  mercantile  men) 
that  the  parties  were  aware,  that  in  case  of  loss  by  other  perils 
than  by  capture  or  seizure,  proof  that  the  ship  was  properly 
documented  according  to  all  that  was  known  in  America,  at  the 
time  when  the  ship  sailed,  to  have  been  required  by  France  for 
that  purpose,  would  be  sufficient  to  entitle  the  insured  to  recover 
in  our  courts.  They  make  no  provision  for  losses  by  these 
means.  They  provide  only  for  the  events  of  capture  or  seizure. 
And  in  what  terms  do  they  provide  ?  They  do  not  say,  in  case 
of  capture  and  condemnation  we  will  not  indemnify,  for  we  shall 
consider  a  sentence  of  condemnation  as  conclusive  to  shew  she  is 
not  American.  This  would  have  put  an  end  to  all  doubt.  But 
knowing  she  was  liable  to  seizure  or  capture  they  declare,  that  in 
case  of  capture  or  seizure  the  assured  before  they  claim  for  a 
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loss  must  produce  proofs  of  the  ship  being  an  American  bottom,  Lothiak 
and  by  bills  of  lading  shew  the  tobacco  to  have  been  shipped  besdkbsov, 
upon  account  and  risk  of  ^Messrs.  Henderson,  Ferguson  &  [  ^530  ] 
Gibson,  upon  which  the  underwriters  agree  to  settle  by  granting 
their  bills  at  four  months'  date  for  the  amount  of  their  subscrip- 
tions, deducting  the  stipulated  premium,  in  full  dependence  that 
the  insured  will  use  their  best  endeavours  to  recover  the 
property,  as  for  account  of  the  shippers.  The  agreement  is 
made  with  an  express  view  to  seizure  or  capture,  and  to  these 
events  only :  it  respects  such  seizure  or  capture  as  may  afford 
an  opportunity  to  the  insured  to  endeavour  to  recover  the 
property;  and  it  supposes  it  possible  that  these  endeavours 
may  be  unsuccessful ;  and  no  provision  is  made  that  the  under* 
writers  shall  be  excused,  or  that  the  assured  shall  refund  in  case 
these  endeavours  shall  not  procure  a  recovery  of  the  property. 
It  declares,  however,  that  if  the  brokers  produce  proofs  of  the 
ship's  being  an  American  bottom,  and  shew  by  bills  of  lading 
that  the  tobacco  was  shipped  on  account  and  risk  of  the  assured  ^ 
that  then  the  underwriters  will  settle.  The  mode  of  settlement 
is,  I  think,  immaterial ;  whether  by  actual  payment  of  money, 
or  by  granting  bills  at  four  months'  date.  The  foundation  of 
the  claim  of  indemnity  by  the  assured  is  the  same,  viz.  that 
there  has  been  a  capture  or  seizure,  and  that  proof  has  been 
produced  that  the  ship  is  an  American  bottom.  The  whole 
doubt,  then,  arises  on  the  construction  of  the  word  "  proof. '* 
Did  the  parties  mean  such  proof  as  is  satisfactory  between  man 
and  man  ?  such  as  was  known,  at  the  time  the  ship  sailed,  to 
have  been  required  by  France  to  shew  her  to  be  an  American 
bottom?  or  did  they  mean  such  proof  as,  though  technically 
conclusive  in  the  British  courts  to  shew  her  to  have  been  con* 
demned  as  enemies'  property,  yet  is  in  reality  contrary  to  truth 
and  justice?  They  clearly  have  in  their  contemplation  a  case  of 
capture  or  seizure,  in  consequence  of  which  the  assured  may  use 
their  best  endeavours  to  recover  the  property,  and  yet  be  unsuc* 
cessful.  Now  I  cannot  form  to  myself  a  case  of  seizure  or 
capture  in  which  the  assured  shall  use  their  best  endeavours  to 
recover  back  the  property,  and  be  unsuccessful,  except  a  case  of 
condemnation.    For  if  the  ship  should  be  seized  and  released. 
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Lothian     or  taken  and  re-taken,  the  endeavours  of  the  asBored  (if  they 
Hendbbsok.  ^^^^  ^^y)  would  be  successful,  and  the  indemnity  ^ould  be  of 
little  importance;   but  if  the  ship  should  be  seized  and  con- 
demned, notwithstanding  the  endeavours  of  the  assured,  the 

assured  would  be  entitled  to  recover  as  for  a  total  loss.    Mr 

• 

opinion,  therefore,  is,  that  the  agreement  provides  for  the  case  of 
capture  and  condemnation,  relying  on  the  good  faith  of  the 
[  *53i  ]  assured  *that  they  will  honestly  use  their  best  endeavours  to 
recover  the  property.  If  so,  I  can  never  assent  to  set  up  the 
sentence  of  condemnation  in  bar  of  a  performance  of  the  agree- 
ment. That  would  be  to  allow  an  exception  ejvsdem  rei  cvjus 
petitur  dissolutio:  it  would  be  to  pervert  the  agreement  from 
what  I  conceive  to  be  the  true  sense  of  it ;  and  to  break  through 
an  established  maxim  of  our  law.  The  construction  I  put  on  the 
word  "proof"  is  such  proof  as  is  satisfactory  between  man  and 
man  without  regard  to  the  event  of  condemnation ;  such  proof 
as  must  have  been  produced  in  case  the  ship  had  been  lost  by 
fire  or  perils  of  the  sea ;  in  short,  such  proof  as  by  the  terms  of 
the  question  proposed  by  your  Lordships  is  admitted  to  have 
been  produced  by  the  parties  in. this  cause.  Having  regard 
therefore  to  the  agreement  of  the  20th  April,  1797,  I  am  of 
opinion,  that  if  bills  had  been  given  by  the  underwriters  and 
had  remained  in  the  hands  of  the  assured  after  the  sentence  of 
condemnation,  the  assured  could  have  recovered  against  the 
underwriters  in  actions  brought  on  such  bills,  after  and  notwith- 
standing such  sentence  of  condemnation.  But  if  I  should  be 
thought  wrong  in  the  construction  I  put  on  the  agreement,  and 
if  your  Lordships  should  be  of  opinion  that  the  proofs  required 
by  the  parties  are  strict  technically  legal  proofs,  in  which  the 
sentence  of  condemnation  is  to  be  included,  then  I  am  of  opinion, 
upon  the  authority  of  the  several  adjudged  cases  from  Huglies 
V.  Cornelius^  in  the  time  of  Charles  II.,  to  the  present  time,  and 
particularly  the  last  case  of  Oeyer  v.  Aguilar^  (which  I  think  to 
have  been  decided  on  the  soundest  principles  of  policy,)  that  the 
sentence  of  condemnation  once  admitted  in  evidence  is  con- 
clusive to  shew  thalt  the  ship  was  pro  hdc  vice  enemies'  property, 
and  consequently  not  a  neutral  American,  as  by  the  warranty 
the  assured  undertook  she  should  be. 
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Thompson,  B.  :  Lothiaw 

The  description  of  the  ship  Catherine  in  the  policy  as  an  Hbndebson* 
American  ship,  is  equivalent  to  an  express  warranty  that  she  was 
American,  and  the  assured  therefore  are  bound  to  shew  that  the 
ship  really  did  sustain  the  character  of  an  American  in  every 
respect,  and  as  such  was  entitled  to  the  privileges  of  neutrality 
before  they  can  recover  against  the  underwriters.  Possibly  the 
explanatory  agreement  was  occasioned  by  a  doubt  whether  under 
the  warranty  the  tobacco  must  not  be  proved  to  be  the  property 
of  Henderson  &  Co. ;  or  possibly  by  a  doubt  whether  the  warranty 
was  not  confined  to  the  ship.  At  any  rate,  I  do  not  think  that 
it  was  the  intention  of  the  underwriters  to  preclude  any  species 
of  proof  either  on  their  own  part  or  on  the  *part  of  the  assured.  [  *S32  ] 
Indeed  it  is  observable,  that  no  precise  mode  of  proof  is  pointed 
out  with  respect  to  the  property  of  the  ship,  though  the  evidence 
of  the  property  in  the  tobacco  is  admitted  to  be  drawn  from  the 
bills  of  lading.  It  does  not  appear  to  me  that  the  reliance 
placed  by  the  underwriters  on  the  endeavours  of  the  assured  to 
recover  the  property  as  for  account  of  the  shippers,  imports  any 
thing  more  than  the  common  clause  to  the  same  effect  introduced 
into  every  policy  of  assurance :  consequently  it  affords  no  satis- 
factory inference  as  to  the  meaning  of  the  explanatory  agreement. 
Now  unless  it  could  be  made  clearly  to  appear  that  the  under- 
writers had  it  in  contemplation  to  renounce  the  advantage  to  be 
derived  to  themselves  from  any  species  of  proof  whatsoever,  and 
more  particularly  from  that  species  of  proof  which  is  conclusive 
in  their  favour,  I  think  they  ought  not  to  be  deprived  of  the  use 
of  the  sentence  of  condemnation  of  which  they  wish  to  avail 
themselves.  With  respect  to  the  effect  of  the  sentence  of  con- 
demnation, if  the  underwriters  are  at  liberty  to  avail  themselves 
of  it,  it  appears  to  me  that  there  is  little  difi&culty.  It  is  now 
clearly  established,  that  where  there  is  a  warranty  of  neutral 
property,  and  a  condemnation  of  the  property  insured  takes 
place  in  a  court  of  competent  jurisdiction  as  enemies'  property, 
that  such  condemnation  is  conclusive  against  the  warranty  of 
neutrality  in  our  courts.  The  cases  in  which  foreign  sentences 
have  been  held  not  to  be  conclusive  against  the  warranties  of 
neutrality,  have  been  cases  where  the  foreign  courts  have  clearly 
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LoTHiAH  proceeded  in  their  condemnation  on  the  gronnd  of  some  contra- 
HEHDEB80S.  vention  of  their  own  arbitrary  rules,  and  in  which  the  terms  of 
the  sentences  have  not  contradicted  the  warranty  of  neutrality. 
The  French  sentence  by  which  the  Catherine  was  condemned, 
expressly  decides  that  she  was  not  neutral  property.  This  case 
therefore  appears  to  me  to  fall  precisely  within  the  case  of  Geyer 
V.  Aguilar,  (7  T.  B.  681.  f)  A  doubt  has  been  intimated  whether 
if  the  underwriters  had  actually  given  their  bills  before  the 
arrival  of  the  sentence  of  condemnation,  they  would  have  been 
liable  to  pay  those  bills  after  the  arrival  of  the  sentence. 
Supposing  the  bills  not  to  have  passed  into  other  hands,  it 
appears  to  me  that  the  underwriters  would  not  have  been  liable 
to  the  assured  upon  those  bills  after  the  arrival  of  the  sentence, 
for  the  bills  would  have  been  given  under  a  mistake  of  facts 
falsified  by  the  sentence,  and  consequently  would  have  been 
without  consideration. 

Gbose,  J. : 

[  533  ]  In  answer  to  the  question  put  by  your  Lordships,  Whether, 

under  the  circumstances  stated  in  the  question,  regard  being  had 
to  the  legal  meaning  and  eiBTect  of  the  said  policy,  sentence,  and 
agreement  of  the  20th  April,  1797,  the  assured  could  have 
recovered  against  the  underwriters  in  actions  brought  upon  the 
said  bills?  My  humble  opinion  is,  that  they  might  have  so 
recovered.  That  opinion  is  founded  upon  the  nature  and  legal 
eiBTect  of  the  transactions  that  have  passed  between  the  parties ; 
and  particularly  the  intent  of  those  parties  apparent  upon  the 
face  of  the  agreement.  The  transactions  previous  to  and  material 
to  the  consideration  of  the  agreement  are,  that  in  March,  1797, 
the  respondents,  merchants  in  Glasgow,  agents  and  attomies  of 
Messrs.  Henderson  &  Co.,  merchants  and  partners  in  the  state 
of  Virginia,  gave  an  order  to  Messrs.  Murdoch  &  M'Eenzie,  of 
Glasgow,  to  make  insurance  for  Messrs.  Henderson  &  Co., 
citizens  of  the  United  States  of  America,  on  tobacco  shipped  on 
an  American  vessel  called  the  Catherine.  A  policy  was  effected, 
on  the  8th  March,  1797,  upon  the  goods  and  merchandizes  of 
and  in  the  good  ship  or  vessel  called  the  Catherine,  an  American 
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vessel,  against  the  adventures  and  perils  of  the  seas,  and  against     Lothian 
men  of  war,  enemies,  pirates,  takings  at  sea,  arrests,  and  deten-   HENDBKsoar. 
tions  of  all  kings,  princes,  and  people.     The  voyage  insured  was 
from  the  Potomack  and  Patuxent  rivers  to  Helvoetsluys,  from 
iihence  to  Rotterdam  or  a  port  to  the  northward.    Before  the 
effecting  this  policy  the  ship  sailed  with  her  cargo,  on  the  1st  of 
April,  from  Nottingham  in  Virginia,  and  was  captured  in  the 
voyage  on  the  17th  of  May  by  a  French  privateer,  and  sent  into 
France.    Between  the  date  of  the  insurance,  and  after  the  sail- 
ing of  the  ship,  and  before  the  capture,  Le,  on  the  20th  of  April, 
1797,  doubts  have  arisen  how  far,  by  the  policy  underwritten, 
there  was  a  warranty  of  the  property  being  American,  and  what 
was  to  be  understood  by  such  warranty,  the  parties  entered  into 
the  explanatory  agreement  dated   Glasgow,  20th  April,  1797. 
Considering  the  terms  of  the  agreement,  the  construction  of  it 
may  receive  elucidation,  and  the  intention  of  the  parties  be  dis- 
covered, from  the  state  of  things  at  that  time  existing  in  Europe, 
from  the  articles  professedly  insured,  from  the  words  used  in  the 
agreement,  and  from  others  that  seem  to  have  been  studiously 
omitted.    Previous  to  the  date  of  the  policy  and  of  this  agree- 
ment a  war  had  existed  in  Europe  between  this  country  and 
Prance,  which  made  it  convenient  and  desirable  to  cause  to  be 
underwritten  articles  of  *dififerent  sorts,  belonging  as  well  to      [  *^^^  1 
foreigners  as  to  British  subjects,  against  the  perils  of  the  seas, 
iire,  and  against  capture  at  sea,  arrests,  and  detainers  of  all 
kings,  princes,  and  people,  barratry,  and  all  other  perils,  losses, 
and  misfortunes,  that  had  or  should  come  to  the  hurt,  detri- 
ment, or  damage  of  the  goods  or  ship.    Upon  the  insurance  of 
foreigners  it  became  material  to  know  whether  they  were  neutral 
or  enemies,  and  warranties  were  entered  into  for  the  purpose  of 
binding  down  the  assured  to  proof  of  their  ships  and  goods  being 
neutral,  and  in  confidence  that,  should  they  be  such,  and  seized 
or  captured^  the  owners  would,  in  case  of  process  by  the  captors 
in  the  Admiralty  Courts    praying    condemnation,   resist    and 
prevent  their  being  condemned  as  prize.     The  law  upon  these 
warranties  compelled  the  assured  in  all  cases  to  prove  the 
warranty,  and,  whether  the  ship  or  cargo  was  lost  by  capture, 
or  the  perils  of  the  sea,  or  fire,  or  barratry,  if  the  warranty  waa 
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Lothian  not,  as  it  is  called,  complied  with,  the  assured,  in  case  of  a  loss,. 
Hendebson.  either  by  storms  or  barratry,  or  capture,  could  not  recover.  And 
upon  this  subject,  that  is,  warranty,  there  were  different  modes, 
of  proof ;  of  the  ship,  by  bills  of  sale,  or  evidence  by  whom  built; 
of  the  goods,  by  bills  of  lading,  or  of  both  by  a  sentence  of  an 
Admiralty  Court,  to  which,  such  courts  being  supposed  to  b^ 
guided  by  the  law  of  nations,  the  comitas  gentium  pays  such 
respect  as  to  deem  its  authority  conclusive  as  to  that  which  it 
determines  as  to  the  point  of  the  property  being  neutral  or 
hostile.  And  although,  in  my  way  of  considering  the  question, 
it  is  not  necessary  to  say  whether  such  condemnation  is  conclu- 
sive, yet,  as  at  present  advised,  I  think  it  is ;  although  I  consider 
proof  of  the  ship  being  built  in  a  neutral  country,  at  the  expense 
of  the  assured  or  of  property  conveyed  by  bill  of  sale,  to  be  & 
more  satisfactory  proof  of  the  ownership.  The  less  satisfactory 
proof  in  the  minds  of  honest  men,  in  which  the  law  says  one 
thing  and  the  real  fact  may  be  different,  is  proof  on  capture  or 
seizure,  by  condemnation  in  an  Admiralty  Court ;  for  it  might 
happen  that  a  ship,  though  neutral,  though  built  by  an  American,r 
loaded  by  an  American  with  his  own  property,  might  be  captured 
by  a  French  ship,  taken  to  a  French  port,  libelled  in  a  French 
Admiralty  Court,  and  might  be  condemned  as  enemies'  property, 
not  because  it  was  enemies'  property,  but  because  the  owners  had 
not  complied  with  some  French  edict  unknown,  to  them,  upon 
failure  of  which  that  nation  deemed  the  ship  to  be  enemies* 
property.  Such  things  have  notoriously  happened;  that  they 
[  •536  ]  have  so  must  *have  been  known  to  Americans,  Swedes,  Danes, 
and  every  foreign  state,  whose  ships  the  English  have  insured, 
and  the  French  nation  have  seized;  condemnation,  therefore, 
became  an  unsatisfactory,  though  conclusive,  mode  of  proof  of  & 
ship  and  goods  being  enemies'  property.  I  say  unsatisfactory, 
compared  with  the  proof  of  building  the  ship  or  bill  of  sale,  an4 
of  the  bill  of  lading  of  the  goods ;  but  such  condemnation  could 
seldom  be,  except  where  the  loss  was  by  capture  or  seizure,  not 
where  it  was  by  fire  or  storm.  Looking,  therefore,  to  the 
different  proofs  of  neutrality,  and  of  being  enemies'  property, 
the  parties  in  this  case  sit  down  and  recite  a  doubt  existing, 
whether  there  was  a  warranty,  and  what  was  to  be  understood 


TOL,vn.]       1808.    H.  L.    8  BOS.  &  P.  535—686.  869 


by  it,  and  declare  what,  under  certain  circumstances,  shall  con-  Lothiait 
Btitute  proof  sufficient  of  the  warranty.  They  were  aware  of  the  hekdbbbon. 
different  modes  by  which  a  loss  might  happen,  by  perils  of  the 
sea,  by  fire,  by  barratry,  and  by  capture  or  seizure ;  but  they 
stipulate  what  shall  be  proof  of  the  warranty  in  two  given  cases 
only,  that  is,  capture  or  seizure ;  leaving,  in  other  cases,  to  the 
courts  of  law  to  determine  what  the  proof  shall  be ;  and  they 
declare,  that  in  case  of  capture  or  seizure,  Henderson  &  Co., 
before  they  claim  for  a  loss,  must  produce  proof  of  the  ship  being 
an  American  bottom  (this  relates  to  the  ship) ;  and  by  bills  of 
lading  shew  that  the  tobacco  shall  have  been  shipped  on  account 
and  risk  of  Henderson  &  Go.  (which  relates  to  the  goods). 
This  is  the  only  stipulated  proof  as  to  the  goods.  Upon  proofs 
then  produced  of  the  ship  being  American  bottom,  and  bills  of 
lading  shewing  that  the  tobacco  had  been  shipped  on  account 
and  risk  of  Henderson  &  Co.,  what  is  to  be  the  consequence? 
The  agreement  is  express ;  "  upon  which  we  shall  settle  by  grant- 
ing our  bills  at  four  months'  date  for  the  amount  of  our  sub- 
•scription,  deducting  the  stipulated  premium,"  i.e.  upon  proof  of 
the  ship  being  American  bottom  by  bill  of  sale,  or  other  proof  of 
it  having  been  built  in  America;  of  the  goods  having  been 
shipped  on  account  and  risk  of  Henderson  &  Co.,  by  bills  of 
lading ;  the  loss  was  immediately  to  be  settled  by  bills  at  four 
months,  which  might  be  immediately  negotiated,  and  upon  which 
the  money  stipulated  might  be  raised,  deducting  the  discount. 
Let  us  observe,  then,  what  next  follows :  '*  in  full  dependence 
that  the  insured  will  use  their  best  endeavours  to  recover  the 
property  as  for  account  of  the  shippers ;  "  i.e.  that  for  the  benefit 
of  the  underwriters  they  will  libel  in  the  Admiralty  Court  for 
restitution,  and  prevent  condemnation.  So  that,  having  the 
subject  *of  condemnation  in  their  view,  and  knowing  what  the  [  •536  ] 
.effect  and  consequence  of  the  condemnation  would  be,  they  do 
not  stipulate  that  upon  condemnation  as  enemies'  property 
-  the  money  shall  be  returned,  but  upon  capture  or  seizure  (leav- 
ing out  in  failure  of  condemnation)  the  bills  are  to  be  given,  and 
the  insured,  for  the  benefit  of  the  underwriters,  are  to  use  their 
best  endeavours  to  recover  the  property  by  preventing  a  con- 
demnation.    This  seems  to  me  to  be  the  fair  natural  import  of 
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Lothian  the  words,  and  the  intention  was,  that  if  the  assured  proved  the 
Hendkusok.  ships  to  have  been  built  in  America,  and  the  goods  by  bills  of 
lading  to  have  been  shipped  on  the  account  and  risk  of  the 
insured,  the  money  was  to  be  paid  by  bills,  without  any  regard 
to  a  condemnation  of  any  sort.  That  a  condemnation  might  be 
had  was  known;  the  consequence  of  it  was  renounced;  and,, 
condemnation  or  no  condemnation,  the  money  was  to  be  paid» 
Cuilibet  licet  remmtiare  jtiri  pro  se  introdticto.  If  it  had  been  the 
intention  of  the  parties  that  in  any  case  it  should  be  returned^ 
the  agreement  would  have  so  stipulated;  but  it  has  not  that 
stipulation ;  and  therefore  it  seems  to  me  to  be  neither  within 
the  letter  of  the  agreement  nor  the  intention  of  the  parties^ 
For,  had  such  been  the  intention  of  the  parties,  when  they 
stipulated  what  was  to  be  done  by  each,  and  in  such  stipulation 
manifestly  having  in  view  the  possibility  of  condenmation,  they 
would,  nay,  I  think  they  must  have  added,  ''and  if  condemned 
as  enemies'  property,  the  money  received  to  be  returned  to  the 
underwriters."  Upon  these  grounds,  looking  into  the  state  of 
things  at  the  time  of  the  agreement,  reading  the  words  of  it  ia 
the  plain,  known  sense,  adding  nothing,  leaving  nothing  out,  it 
seems  to  me,  under  the  circumstances  stated  in  the  question^ 
that  the  assured  have,  on  their  parts,  complied  with  the  terms  of 
the  agreement,  i.e.  they  have  produced  proof  of  the  ship  being 
an  American  bottom,  and  of  the  goods  being  shipped  on  account 
and  risk  of  Henderson  &  Co. ;  and  having  so  done,  they  are 
'  entitled  to  be  paid  by  bills.  And  although  those  bills  remained 
in  their  hands  until  after  the  sentence  of  condemnation,  yet 
such  sentence  could  not  afifect  their  right  to  the  money,  as  such 
right  is  made  by  the  agreement  to  depend,  not  on  condemnation 
of  the  property,  but  on  stipulated  proof  of  the  ship  being  an 
American  bottom,  and  the  goods  being  shipped  on  account  of 
Henderson  &  Co. ;  which  proof,  by  the  question,  is  admitted  to 
have  existed.  The  inference  from  these  words,  and  this  con* 
struction,  is,  that  when  the  underwriters  underwrote  the  policy 
I  •537  1  ^U  that  they  *expected  the  assured  lo  warrant  was,  that  the  ship 
was  American  bottom,  and  the  goods  shipped  on  account  of 
Henderson  &  Co. ;  of  this,  when  they  signed  the  agreement  in 
question,  they  stipulate  that  the  assured  shall  produce  proofs^ 
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viz.  as  to  the  goods  expressly  by  bills  of  lading  (and  this  of  the  Lothian 
goods  is  the  only  stipulated  proof,  and  thereby  negatives  all  other  hbkdbbson. 
proof  and  discussion  upon  it,  and  makes  this  proof  conclusive) ; 
as  to  the  ship's  being  American  bottom,  by  any  competent 
evidence ;  such  evidence  is  admitted  to  have  been  given,  because 
the  fact  which  is  the  conclusion  is  expressly  stated.  On  these 
grounds  1  am  of  opinion  that  the  bills  remaining  in  the  hands  of 
the  assured  after  the  sentence  of  condemnation,  the  assured, 
notwithstanding  such  sentence,  would  have  had  a  right  to  recover 
the  sums  mentioned  in  those  bills ;  and  that  the  question  put 
by  your  Lordships  to  the  Judges,  should  be  answered  in  the 
affirmative. 

Heath,  J.  : 

The  agreement  of  the  20th  of  April,  1797,  to  which  the 
question  refers,  is  inaccurately  drawn;  yet  I  think  that  the 
intention  of  the  parties  is  manifest,  and  I  have  no  doubt  con- 
cerning the  legal  construction  of  the  instrument.  The  object 
of  the  parties  was  to  ascertain  the  neutrality  of  the  ship  in  the 
event  of  capture  or  seizure,  by  the  medium  of  such  proof  as 
would  be  sufficient  in  the  case  of  a  loss  by  the  perils  of  the  seas. 
The  manifest  injustice  practised  by  the  French  Courts  of  prize 
at  the  date  of  this  agreement  was  so  public  and  notorious,  and 
was  the  subject  of  so  many  suits  in  this  country,  that  I  pre- 
sume we  may  judicially  take  notice  of  it.  If  so,  the  meaning 
of  the  agreement,  as  clearly  and  manifestly  may  be  collected 
from  the  terms  of  it,  was  to  indemnify  the  assured  against  the 
iniquity  of  these  sentences,  and  for  the  underwriters,  in  con- 
sideration of  the  high  premium  of  ten  guineas  per  cent.,  to  take 
that  risk  on  themselves  ;  for  the  premium  was  a  high  war  pre- 
mium. But  however  clear  this  may  be  to  my  apprehension,  yet 
as  several  other  Judges  entertain  different  sentiments  on  this 
subject,  I  shall  proceed  to  examine  the  legal  effect  of  this  instru- 
ment, and  to  ascertain  the  principles  which  ought  to  govern  the 
construction  of  it.  In  every  executory  contract  where  on  a  given 
event  a  sum  of  money  is  agreed  to  be  paid  by  one  party  to  the 
other  party,  it  is  competent  to  them  to  agree  to  ascertain  such 
event  by  any  certain  medium  of  proof.   The  making  such  proof  is 
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Lothian  a  condition  precedent  in  covenant,  or  a  Bofficient  condition  in 
Hehdersok.  assumpsit  to  entitle  the  party  claiming  the  money  to  recover  it.  It 
was  so  decided  in  covenant  in  the  case  of  Wood  v.  Worsley,  (2  H. 
[•638]  Bl.  *574,+)  where  the  certificate  signed  by  the  minister  of  the 
parish,  by  the  churchwardens,  and  some  of  the  most  respectable 
inhabitants,  was  made  necessary  ;  for  want  of  which  the  plain- 
tiffs could  not  recover.  It  was  so  decided  in  assumpsit  in  the  case 
of  Amie  v.  Andrews,  (1  Mo.  166,)  where  the  defendant  agreed, 
that  if  the  plaintiff  would  bring  two  witnesses,  who  upon  their 
oaths  should  declare  that  the  defendant's  father  was  indebted 
to  the  plaintiff,  and  promised  to  pay,  he  the  defendant  pro- 
mised to  pay  the  debt.  It  was  held  a  good  consideration,  and 
the  plaintiff  on  proving  that  he  had  adduced  such  proof 
recovered.  I  am  well  aware  that  in  the  case  last  cited  the  ques- 
tion turned  on  the  consideration  ;  but  that  was  the  technical 
mode  of  determining  the  point ;  it  was  substantially  the  same  as 
a  condition  precedent  in  covenant,  and  referable  to  the  principle 
above  stated.  In  the  case  of  a  valued  policy,  it  is  agreed 
that  the  production  of  the  policy  shall  be  proof  of  the  value. 
The  proof  which  shall  be  made  in  such  cases  as  I  have  stated  is 
conclusive  to  the  other  party,  and  not  to  be  controverted  but 
on  the  ground  of  fraud  which  violates  every  contract.  Suppose 
an  action  of  assumpsit  brought  on  this  agreement.  It  has  been 
asked,  Whether,  after  the  bills  were  given  or  the  money  paid, 
payment  of  the  bills  could  be  resisted  or  the  money  recovered  on 
proof  of  the  condemnation  ?  I  answer,  by  no  means.  The  agree- 
ment is  fair,  the  money  is  paid  in  pursuance  of  it,  and  there  is 
no  mistake  or  fraud  imputable.  If  this  be  admitted,  then  the 
bills  are  equivalent  to  payment.  The  time  when  the  proof  is  to 
be  adduced  forms  a  material  part  of  this  argument.  The 
assured  is  entitled  by  the  terms  of  it  to  recover  his  loss,  on 
producing  proof  before  the  final  condemnation.  By  proof,  the 
parties  must  mean  such  as  is  required  in  the  case  of  a  loss  by 
the  perils  of  the  sea.  This  is  an  answer  to  the  argument  used  at 
the  Bar,  that  proof  to  be  given  on  one  side  necessarily  admits 
proof  on  the  other  side.  A  question  has  been  made  and  dis- 
cussed, viz.  Whskt  would  have  been  the  consequence  if  the  news 

t  3  R.  E.  323  (6  T.  R  710);  same  case  in  EiTor. 
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of  the  capture  and  of  the  condemnation  had  arrived  at  the  same     Lothian 
moment  ?    The  fact  supposed  does  not  fall  within  the  question   hekdebsok. 
proposed  to  us ;  it  was  not  in  the  contemplation  of  the  parties, 
and  it  does  not  fall  within  the  scope  of  the  agreement ;  for  the 
agreement  pre-supposes  that  at  the  time  of  making  the  proof  and 
of  delivering  the  bills  there  was  a  possibility  of  the  ship  being 
restored.    It  would  be  strange  to  say,  that  proof  means  proof 
generally  in  respect  to  the  ship,  but  *proof  by  the  bills  of  lading      [  •SSQ  ] 
is  to  be  restrained  to  the  mere  production  of  the  instrument. 

HOTHAM,  B. : 

The  question  put  to  us  by  your  Lordships  seems  to  me  to 
turn  on  the  agreement  stated  of  the  20th  of  April,  1797,  and  the 
construction  that  ought  to  be  put  upon  it.  Soon  after  the 
policy  had  been  underwritten,  to  obviate  some  doubts  that 
had  arisen  on  the  terms  of  it,  the  agreement  in  question  was 
proposed  by  the  brokers,  and  was  signed  by  the  underwriters. 
To  my  apprehension  it  is  clear  that  both  parties  intended  to  con- 
sider the  capture  or  seizure,  if  either  should  happen,  as  a  total 
loss.  But  it  was  stipulated,  that  before  the  insured  were  to  claim 
for  such  loss,  they  should  be  bound  to  produce  proofs  that  the 
ship  was  an  American  bottom,  and  shew  by  bills  of  lading  that 
the  tobacco  was  really  shipped  on  account  and  at  the  risk  of  the 
insured,  upon  which  the  underwriters  engaged  to  settle  by  grant- 
ing bills  at  four  months'  date.  This  agreement  being  thus 
entered  into,  it  could  not  but  be  intended  that  it  should  have  so 
direct  a  reference  to  the  policy  itself,  and  be  received  as  such  an 
explanation  of  it,  that  the  two  instruments  should  be  auxiliary 
to  each  other ;  both  together  expressing  and  producing  the  true 
meaning,  understanding,  and  undertaking  of  the  parties.  Con- 
sider then  the  instrument  itself.  There  is  nothing  in  the  nature 
nor  in  the  form  of  a  policy  that  forbids  the  contracting  parties 
from  entering  into  any  agreement  that  may  more  fully  explain 
its  true  meaning  and  effect.  It  tends  to  no  danger,  it  opens  to 
no  fraud.  On  the  contrary,  it  conduces  directly  to  justice  by 
declaring  what  was  really  intended,  though  perhaps  briefly  and 
ambiguously  expressed  in  the  policy  itself.  What  was  the  case 
here  ?  The  terms  of  the  policy  were  thought,  on  considerationj 


874  1803.    H.  L.    8  BOS.  &  P.  589—540.  [b.b. 

Lothian  leave  the  matter  too  loose.  Doubts  were  entertained  on  the  future 
HENDBB80K.  explanation  of  it.  The  warranty  was  not  in  litigation :  before 
it  was  (and,  indeed,  that  it  might  never  be  the  cause  of  any),  the 
brokers  and  the  underwriters  met,  and  came  to  a  full  and  clear 
understanding  of  what  they  each  undertook  to  do.  The  owners 
undertook  that  they  should  produce  proofs  of  the  ship  and  goods 
being  American.  This  was  all  that  it  was  incumbent  on  them 
to  do.  On  the  other  side  the  underwriters  undertook,  on  the 
assured  having  done  this,  to  settle  with  them  by  bills  at  four 
months.  Have  these  things,  then,  respectively  been  done  ?  The 
question  proposed  to  us  by  your  Lordships  takes  it  as  granted 
that  the  ship  had  every  document  on  board  to  prove  that  she  was 
[  ♦540  ]  American,  *and  that  the  tobacco  was  also  American  property. 
The  required  proof,  therefore,  cannot  but  be  taken  as  capable  of 
being  furnished  to  the  underwriters.  What  was  there  then  left 
for  them  to  do  ?  Nothing  but  to  settle  by  granting  bills  at  four 
months.  Did  the  underwriters,  when  they  signed  the  agreement, 
look  to  any  thing  else  ?  Not  a  word  was  said  of  any  sentence  of 
condemnation :  and  yet  it  is  impossible  that  they  should  have 
overlooked  such  an  event ;  because  it  is  not  to  be  imagined  that 
any  underwriters  should  have  been  so  ignorant  of  the  state  of 
Europe  at  that  time,  as  not  to  have  foreseen  the  probability  of  a 
capture  or  seizure  ;  which,  indeed,  the  agreement  on  the  face  of 
it  points  at  as  an  event  that  was  not  improbable.  *If  they  had 
it  not  in  their  contemplation,  it  is,  in  my  opinion  totally  impos* 
sible  to  account  for  the  expression  in  the  agreement,  that  the 
underwriters  would  grant  bills  for  the  amount  of  their  subscrip- 
tions, ^*  in  full  dependence  that  the  insured  would  use  their  best 
endeavours  to  recover  the  property  as  for  account  of  the  shippers." 
Stronger  words  could  not  be  used  to  denote  what  was  then  in  the 
contemplation  of  both  parties ;  namely,  the  event  of  a  seizure  or 
capture.  With  whom  were  the  insured  to  use  their  best  endea- 
vours to  recover  the  property  but  against  the  seizing  enemy  ?  It 
is  clear  too  by  those  words  that  the  underwriters  were  to  pay 
after  the  capture,  and  before  the  ship  was  known  to  be  condenmed. 
It  seems  to  me  as  if  they  meant  altogether  to  avoid  all  considera- 
tion of  the  effect  of  a  foreign  sentence.  In  fact  they  were  not 
to  wait  for  any  sentence.     It  was  not  intended  that  they  should  ; 
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for  it  was  very  possible  that  many  months  might  have  elapsed  Lothuit 
before  any  sentence  would  be  pronounced:  whereas  it  was  agreed  Henderson. 
that  on  proof  being  made  the  bills  were  at  all  events  to  be  given 
at  four  months  by  the  underwriters.  If  the  proof  produced  satis- 
fied them,  then  the  door  was  to  be  shut  from  that  moment  against 
all  further  questions  or  litigations.  The  agreement  seems  to  say^ 
as  explicitly  as  words  can  express,  that  if  a  capture  happen,  let 
the  event  be  what  it  may,  let  the  ship  be  condemned  or  not,  it 
shall  matter  nothing  as  between  us,  provided  only  the  ship  and 
goods  are  in  truth  American.  Having  made  thejnselves  parties 
to  this  agreement,  the  underwriters  can,  neither  in  point  of  law^ 
nor  ad  honest  men,  reject  that  proof  now,  which  by  their  own 
agreement  they  had  stipulated  to  accept  as  satisfactory.  On 
this  short  ground  my  opinion  rests.  I  shall,  therefore,  add  but 
a  single  word  on  the  other  points  that  were  principally  relied 
*on  in  the  argument ;  namely,  first,  that  the  contract  ought  to  [  •541  ] 
be  deemed  null  and  void  from  its  dangerous  policy.  With 
respect  to  that  I  am  of  opinion  that  its  political  danger  cannot 
authorize  us  as  Judges  to  pronounce  it  void.  That  is  a  consider- 
ation that  must  rest  with  the  Legislature.  With  respect  to 
the  other  important  point,  how  far  a  foreign  sentence,  under 
circumstances  like  the  present,  shall,  in  a  collateral  question 
between  other  parties,  be  conclusive  in  our  Courts,  I  need  only 
say,  in  concurrence  with  so  many  of  my  brethren,  that  such  a 
multitude  of  cases  have  so  settled  the  law  on  that  subject,  that 
it  is  now  much  too  late  to  disturb  them.  As  a  general  proposition, 
a  foreign  sentence  of  condemnation,  pronouncing  ship  and  goods 
to  be  enemies'  property,  would  be  conclusive  in  our  Courts.  But, 
construing  the  agreement  in  the  case  before  us  as  I  do,  as  being 
expressive  of  the  true  intent  and  meaning  of  all  the  parties  to  it, 
my  answer  to  the  present  question  proposed  to  us  by  your 
Lordships,  must  be  in  the  affirmative;  notwithstanding  the 
foreign  sentence,  which,  but  for  the  agreement  in  question, 
would  be  conclusive  evidence  in  our  Courts. 

Macdonald,  Ch.  B.  : 

The  parties  to  this  contract  of  indemnity  having  doubted 
whether  the  ship  Catherine  had  been  warranted  neutral  with 
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Lothian     sufficient  certainty,   being  merely  denominated  in  the  policy 
Hendebson.  ^^  American  ship,  and  having  also  observed  that  there  was  not 
any  warranty  that  the  tobacco   on  board  was  the  property  of 
Henderson  &  Co.,  and  shipped  on  their  account  and  at  their  risk, 
came  to  a  resolution  of  reducing  into  writing  the  sense  in  which 
this  policy  had  been  understood  by  all  the  parties  to  it.     The 
explanatory  writing  which  they  entered  into  for  that  purpose 
states,  that  as  to  two  of  the  risks,  namely,  capture  and  seizure, 
in  order  to  ground  a  claim  upon  the  underwriters  it  shall  be 
necessary,  with  respect  to  the  ship  to  produce  proofs  generally 
of  her  being  an  American  bottom ;    and,  with  respect  to  the 
tobacco,  to  shew  that    it  had  been  shipped  on    account    of 
Henderson  &  Co.,  by  producing  specifically  the  bills  of  lading, 
and  bills  of  lading  only.     By  this  I  understand  them  to  declare 
that  the  assured  were  considered  as  having  warranted  the  ship 
neutral,  and  now  to  warrant  the  goods  to  be  the  property  of 
Henderson  &  Co.    Having  thus  declared  what  the  warranty  was 
and  is  to  be,  the  explanatory  paper  proceeds  to  state  what  was  to 
be  understood  by  such  warranty ;    this  word,  "  understood,"  I 
conceive,  from  the  context,  to  mean  how  that  neutrality  of  the 
[  •542  ]      ship  and  property  in  the  goods  were  to  be  *verified  to  the  under- 
writers, and  what  should  be  the  consequence  of  its  being  verified 
in  the  manner  agreed  upon.  With  respect  to  the  ship,  no  specific 
documents  are  pointed  out,  as  required,  to  prove  her  neutrality ; 
they  content  themselves  with  the  general  word  proofs.     With 
respect   to  the  tobacco,  they  do  specify  the  requisite  evidence 
to  be  bills  of  lading.     It  has  been  contended  at  the  Bar,  that 
with    respect  to  the    ship    the  word   "  proof "   (which  I  con- 
ceive to  mean  the  same  as  evidence  in  this  paper),  so  far  from 
excluding  the  evidence  which  might  arise  from  a  sentence  of 
condemnation,  as  negativing  the  warranty  of  neutrality,  does,  on 
the  contrary,  include  the  production  of  that  evidence  on  the  part 
of  the  underwriters.    As  to  this  the  question  will  be,  Whether 
from  the  whole  context  of  this  paper  it  does  not  appear  that  the 
word  **  proofs  "  was  used  by  the  parties  in  a  more  confined  sense ; 
which,  to  me,  appears  to  have  been  the  case.    It  seems  to  have 
been  the  intention  of  these  parties,  that  at  the  same  time  that 
the  property  in  the  tobacco  might  be  shewn  to  be  that  of 
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Henderson  &  Co.  by  the  production  of  bills  of  lading,  the     Lothian 

■a 

neutrality  of  the  ship  should  be  shewn  by  proofs  or  evidence,   hendbbson. 
Now   the   property   in  the    goods    might  be    shewn  by   pro- 
duction  of   the  bills   of  lading  on    the  part  of    the  assured 
before  they  claimed  as  for  a  loss,  and  upon  such  production  the 
underwriters  undertook  to  settle.     This  expression  imports  that 
they  would  consider  that  evidence  as  conclusive,  inasmuch  as 
undertaking  to   settle  means  undertaking  to  pay.    When  the 
bills  of  lading  were  thus  to  be  produced,  and  a  claim  made,  it 
might  well  have  happened  that  no  sentence  of  condemnation 
had  been  pronounced,  nor,  if  pronounced,  been  heard  of ;  yet 
they  undertake  to  settle  or  pay.     Such  is   the   evidence  on 
which  the  underwriters  stipulate  to  pay  with  respect  to  the 
tobacco.     In  like  manner,  as  the  documents  which  were  to  be 
produced,  grounding  the  claim  of  indemnity  for  the  capture 
of  the  tobacco,  might  have  been  exhibited  to  the  underwriters 
before  a  sentence  of  condemnation  was  pronounced,  or  known  to 
have  been  pronounced,  so  might  the  proofs  of  the  neutrality 
of  the  ship.    These  latter  proofs  must,  therefore,  mean  such 
evidence  as  the  assured  had  it  in  their  power  to  produce  before 
a  sentence  of  condemnation    had  been  pronounced,    or    was 
known  to  exist ;   namely,  all  such  as  American  neutral  ships 
must  have  on  board  according  to  the  general  law  of  nations, 
or  special  treaties  with  France.     The  evidence,  then,  specifically 
agreed  upon,  as  grounding  a  claim  of  indemnity  with  respect  *to      [  •543  ] 
the  goods,  was  solely  that  which  would  prove  the  fact  of  their 
having  been  shipped  on  account  and  at  the  risk  of  neutral 
owners,  and  no  future  time  was  looked  to  by  the  parties,  nor  any 
future  event  which  might  afford  constructive  evidence,  proving 
them  not  to  be  the  goods  of  neutrals.     The  proofs,  then,  which 
were  in  contemplation  of  the  parties  to  this  explanatory  paper, 
must  have  been  such,  with  respect  to  the  ship  as  well  as  the 
goods,  as  the  assured  could  produce  if  they  had  claimed  before  a 
sentence  condenming  the  ship  was  known  to  exist ;  namely,  those 
with  which  your  Lordships'  question  directs  us  to  assume  in 
argument,  this  •  ship  to  have  been  furnished  to  prove  her  neu- 
trality in  the  fullest  extent  independent  of  a  sentence  of  con- 
demnation.   Parties  who  are  explaining  their  own  meaning  in 
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Lothian  a  policy  of  assurance  cannot  be  supposed  to  be  ignorant  of  the 
HBKDEB80N.  course  of  proceeding  in  the  event  of  capture  ;  they  must  know 
that  the  case  of  a  captured  ship  must  be  submitted  to  a  tribunal 
professing  to  administer  the  law  of  nations  in  the  country  of  the 
capturing  ship,  and  that  a  sentence  of  condemnation  might  be 
pronounced.  In  the  present  case,  it  appears  that  they  had  this 
event  directly  in  their  view ;  for  the  agreement  stipulates  that 
the  underwriters  will  settle,  in  full  dependence  that  the  insured 
will  use  their  best  endeavours  to  recover  the  property  as  for 
account  of  the  shippers ;  and  the  only  risks  stated  in  the  agree- 
ment are  capture  and  seizure.  This  must  mean  after  capture 
and  while  the  suit  was  depending :  for,  after  sentence  pronounced 
and  affirmed,  that  the  ship  and  cargo  were  to  be  deemed  the  ship 
and  goods  of  enemies,  every  expectation  of  successful  endeavours 
to  recover  the  goods  must  have  been  in  vain.  This  seems  to 
indicate  that  the  true  meaning  of  the  parties  was,  to  consider  the 
capture  or  seizure  as  a  total  loss  between  themselves,  for  which 
the  assured  should  be  indemnified  upon  the  underwriters  being 
furnished  with  those  documents  of  neutrality,  without  which 
ships  cannot  profit  by  their  neutrality,  and  bills  of  lading  shew- 
ing the  property  in  the  tobacco  to  be  that  of  the  persons  named 
in  the  policy.  This  further  appears  from  the  mode  in  which  the 
settlement  or  payment  was  to  be  made ;  and  it  should  seem  that 
it  was  to  take  place  immediately  upon  the  requisite  production 
being  made.  Payment  was  agreed  to  be  made  by  the  under- 
writers giving  negotiable  securities,  to  the  amount  of  their  sub- 
[  544  ]  scriptions,  to  the  assured  at  four  months'  date.  The  seijtence  oiE 
condemnation  might  not  have  taken  place  till  after  the  expiration 
of  the  four  months,  or  the  time  when  the  bills  were  negotiated.  If 
the  underwriters  had  any  reserved  reliance  on  the  effect  of  a  future 
sentence  of  condemnation  making  its  appearance,  they  must  be 
supposed  to  have  intended  to  expose  themselves  to  all  the  diffi- 
culties which  would  have  arisen,  had  those  bills  been  actually 
given  and  sent  into  circulation.  The  bond  fide  holder,  by 
indorsement  of  the  assured  when  the  bills  were  due,  would  have 
had  a  right  to  recover  upon  them.  The  underwriters  must  thea 
have  had  recourse  to  the  assured,  to  whom  they  gave  those  bills 
in  their  own  wrong,  offering  a  return  of  premium.    It  is  difficult 
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to  imagine  the  parties  to  this  explanatory  paper  could  intend  to  Lothian 
expose  themselves  to  those  difficulties  into  which  their  agreement  Henderson. 
might  have  brought  them.  The  undertaking  to  give  negotiable 
securities  seems  inconsistent  with  any  other  motive  than  the 
final  adjustment  of  the  claims  of  these  parties,  the  one  upon  the 
other,  except  the  postponed  payment.  The  parties  have  made  a 
law  for  themselves,  by  which  they  must  abide ;  and  that  law 
has  been  conformed  to  on  the  part  of  the  assured.  With 
respect  to  the  effect  on  those  unjust  sentences  of  the  foreign 
tribunals,  although  I  might  have  hesitated  in  concurring  with 
some  of  the  cases,  it  is  now  too  late  to  encourage  any  doubts^ 
as  they  have  been  acted  upon  to  a  very  great  amount. 

After  the  learned  Judges  had  thus  delivered  their  opinions,  the 
Lord  Chancellor  (Lord  Eldon)  spoke  to  the  following  effect : 

Jn  the  opinion  which  I  shall  now  deliver  to  the  House  upon 
this  case,  I  am  enabled  to  state  that  I  have  the  concurrence  of 
Lord  Ellbnborough,+  who  is  prevented  from  personally  express- 
ing the  same  by  the  duties  of  his  office.  When  this  case  first 
came  before  the  House,  many  doubts  were  suggested  not  only 
from  the  peculiar  circumstances  of  the  policy  in  question, 
coimected  as  it  is  with  the  writing  annexed,  and  whether  the 
decision  of  the  House  ought  or  ought  not  to  be  governed  by  that 
declaratory  agreement,  but  also  as  to  the  true  construction  of  the 
French  sentence  of  condemnation,  and  how  far  in  suits  of  this 
kind  such  sentences  are  at  all  admissible  in  evidence.  Taking 
all  these  points  into  their  consideration,  the  *House  deemed  it  [  *345  ] 
right  to  summon  the  learned  Judges  to  their  assistance.  After 
the  opinions  delivered  by  the  learned  Judges,  little  need  be  said 
on  the  admissibility  and  effect  of  foreign  sentences  condemning 
on  the  ground  of  the  property  belonging  to  an  enemy.  The 
practice  of  receiving  those  sentences  as  conclusive  evidence  for 
collateral  purposes,  and  not  merely  in  suits  between  the  identical 
parties  in  the  foreign  courts,  may  possibly  have  first  obtained  in 
those  cases  where  the  plaintiff  himself  produced  the  sentence  in 
order  to  prove  the  loss ;  and  I  have  reason  to  believe  that  the 
practice  of  allowing  the  underwriters  to  make  use  of  them  was 

t  His  Lordship  was  sitting  at  Guildhall. 
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LoTHiAK     founded  on  a  notion,  that  every  man  might  come  into  a  Coort  of 

HENDEB80N.  Admiralty  pro  interesse  8iu>,  and  that  all  mankind,  therefore, 

were  virtually  parties  to    such    proceedings.    That  notion,   I 

apprehend,  and  am  informed,  is  a  mistaken  notion,  and  that  the 

assured  in  a  policy  of  assurance,  with  a  warrantry  of  neutral 

character,  could  not  be  admitted  parties  to  the  proceedings  in  a 

Court  of  Admiralty  for  such  collateral  purposes  as  those  for 

which'they  must  of  course  claim  to  be  admitted.    It  does  not 

become  me,  however,  for  that  reason,  now  to  impugn  a  practice 

acted  upon  for  so  long  a  series  of  years,  and  that  by  men  whose 

judicial  character  must  ever  be  looked  up  to  with  reverence  in 

this  country.    I  well  know  also,  how  much  property  has  been 

affected  by  this  principle,  and  how  much  more  may  now  be 

afloat  on  the  faith  of  that  long  train  of  decisions  in  Westminster 

Hall,  by  which  the  principle  in  question  has  been  sanctioned. 

There  is,  indeed,  another  class  of  cases  arising  out  of  foreign 

sentences,  in  which  the  conduct  of  the  French  courts,  regulated 

as  it  has  been  by  the  ordinances  of  that  country,  has  met  with 

no  small  degree  of  reprobation,  and  where  the  Judges  of  our 

courts  have  held,  that  unless  the  adjudication  by  which  the 

property  in  question  is  condemned  be  expressly  declared  to 

proceed  on  the  ground  of  the  property  belonging  to  enemies, 

they  are  at  liberty  to  examine  the  propriety  of  such  sentence. 

Of  that  class  of  cases,  I  will  only  say,  that  they  have  not  yet, 

from  their  antiquity,  acquired  that  stability  which  can  operate 

to  preclude  us  from  fully  examining  the  principles  upon  which 

they  have  proceeded.    In  the  event  of  such  examination  taking 

place,  the  question  would  be,  Whether  such  sentences  of  con- 

[  ^546  ]      demnation  must  not  be  presumed  to  have  been  founded  on  *the 

only  legitimate  ground  on  which  they  can  be  founded,  viz.  the 

property  not  being  neutral  but  hostile  ?  and,  Whether  we  are 

ever  at  liberty  to  say  that  the  decisions  of  these  courts  are  not 

consistent  with  the  law  of  nations  ?    I  thmk  I  should  feel  myself 

under  great  difficulty,  if  called  upon,  to  admit  the  authority  of 

some  of  the  decisions  upon  these  sentences.    In  the  present 

case,  giving  effect  to  the  explanatory  agreement,  and  considering 

it  as  part  of  the  contract,  it  seems  to  me  impossible  to  contend 

that  the  underwriters  undertook  to  receive  proofs  of  the  property 
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being  American  only  in  caae  it  was  not  condemned  as  hostile  by     ^   Nan 
a  French  court,  or  that  the  assured  undertook  that  no  such  event  hbndbbsok. 
should  happen.    The  intention  of  the  parties  seems  to  have  been 
to  explain  themselves  in  this  way,  viz.  that  if  there  y  .^  n 
warranty  of  American  property  in  the  policy,  yet  that  it  should 
not  be  so  construed  as  to  preclude  the  assured,  in  case  of  a  loss, 
from  proving  the  ship  and  property  to  be  American,  even  though 
a  French  sentence  should  condemn  them  as  not  being  American. 
If  this  be  not  the  legal  effect  of  the  agreement,  I  have  not  as  yet 
been  able  to  learn  what  effect  the  agreement  is  to  have.    Con- 
sidering that  in  case  of  capture,  that  capture  might  either  be 
followed  by  condemnation  or  acquittal,  the  underwriters  agree 
that,  without  regard  to  the  consequences  of  that  event,  they  will, 
on  the  proofs  alluded  to  being  produced,  pay  within  a  definite 
period.    Those  proofs  are  to  satisfy  the  underwriters  of  two 
points,  viz.  that  the  ship  was  an  American  bottom,  and  that  the 
cargo  was  shipped  on  account  and  risk  of  Messrs.  Henderson, 
Ferguson,  k  Gibson.    It  is  observable  also,  that  on  the  latter 
point  the  only  proof  required  was  the  bills  of  lading ;  whereas,  if 
the  assured  are,  notwithstanding  that  agreement,  to  remain 
under  all  the  legal  difficulties  to  which  they  would  have  been 
exposed  if  no  such  agreement  had  been  entered  into,  we  must 
recollect  that  the  bills  of  lading,  if  objected  to,  would  not  at  law 
be  proof  of  the  fact,  which,  under  this  agreement,  they  are 
brought  forward  to  establish.    We  must  suppose  the  parties  to 
have  been  aware  that  the  mere  act  of  capture  might  or  might 
not  entitle  the  assured  to  recover,  according  as  the  property 
should  be  treated  in  the  French  Court  of  Admiralty ;  notwith- 
standing which  the  underwriters  agree  to  pay,  without  abiding 
the  judgment  of  the  French  court  upon  the  question,  Whether 
the  property  was  American  or  *not  ?    The  explanatory  agree-      [  •s*?  ] 
ment,  therefore,  appears  to  me  to  contemplate  an  adjustment 
not  subject  to  the  same  consequences  to  which  every  other 
adjustment  is  subject ;  and,  I  will  add,  that  if  the  news  of  the 
capture  had  been  accompanied  by  the  very  sentence  on  which  the 
underwriters  now  rest  their  defence,  I  think  they  must,  neverthe- 
less, have  paid  the  loss.    If  the  House  should  adopt  this  course 
B.R. — ^voL.  vn.  8  L 
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LoTHiAK     of  reasoning,  it  will  be  unnecessary  to  decide  the  other  points 
BEKDiBRsoN.  agitated  in  this  case. 

Lord  Alvanlky  (Ch.  J.  of  the  Common  Pleas) : 

After  the  long  series  of  cases  in  Westminster  Hall,  in  which 
foreign  sentences  have  been  received  for  the  same  purposes  for 
which  the  French  sentence  in  this  case  is  now  set  up,  and  the 
long  period  of  time  during  which  those  cases  have  been  acted  on 
by  the  commercial  part  of  this  country,  and  acquiesced  in  by  the 
legal  part  of  the  community,  I  cannot  admit  that  it  is  still  open 
to  this  House  to  decide  that  foreign  sentences  are  not  admissible 
evidence  in  suits  between  the  assured  and  the  underwriters,  in 
order  to  falsify  the  warranty  of  neutrality.  Nor  do  I  feel  that 
opinion  shaken  by  the  consideration  that  the  point  has  never  yet 
received  the  express  decision  of  this  House.  At  this  late  period, 
such  a  decision  upon  that  point  as  the  respondents  now  contend 
for,  might  almost  induce  the  merchants  of  London  to  shut  the 
doors  of  Guildhall  against  the  Judges.  It  gives  me,  therefore, 
great  satisfaction  to  find,  that  on  this  point  there  is  no  difference 
of  opinion  entertained.  Nor  has  any  person  a  right  to  com- 
plain.  It  being  once  known  that  such  is  the  law  respecting 
foreign  sentences,  those  who  do  not  choose  to  subject  themselves 
to  the  caprice  of  a  French  court  may  stipulate  in  the  policy  that 
the  sentence  of  a  French  court  shall  not  be  adduced  in  evidence 
against  their  claim.  When  this  case  was  first  argued,  I  enter- 
tained considerable  doubts  respecting  the  effect  to  be  given  to 
the  explanatory  agreement ;  and  I  could  not  at  that  time  bring 
myself  to  think  that  the  assured  were  thereby  relieved  from  the 
difl&culty  in  which  they  would  otherwise  be  placed  by  the  French 
sentence  of  condemnation.  I  now  concur  entirely  with  my  Lori> 
Chancellor  and  those  of  the  Judges  who  think  that  on  that 
agreement  alone  the  present  case  may  be  decided.  The  law  is 
now  perfectly  clear,  that  a  warranty  of  American  ship  includes 
£  •548  ]  in  it  a  warranty  of  the  ship  having  on  board  *every  document 
with  which  an  American  ship  ought  to  be  furnished.  It  seems 
as  if  the  parties  to  the  policy  effected  by  the  respondents  were 
not  aware  of  this  circumstance  when  the  policy  was  effected, 
and  therefore  they  afterwards  procured  the  explanatory  agree- 
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ment  from  the  appellants.     Such  appears  to  me  the  true  con-     Lothian 
Btruction  of  that  agreement.     On  the  construction  of  foreign   hekdeuson 
sentences  much  uncertainty  has  prevailed  in  our  Courts ;  but  the 
doctrine  laid  down  in  the  case  of  Kindersley  v.  Chase  t  appears 
to  me  best  calculated  to  do  away  that  uncertainty. 

The  House,  on  the  motion  of  the  Lord  Chancellor,  affirmed 
the  interlocutors  of  the  Lord  Ordinary  and  the  Court  of  Session. 


C.  p.  MICHAELMAS  TERM. 


BUTTON  V.  SOLOMONSOK 

(3  Bos.  &  P.  582—586.)  1803. 

Nov  28 
Delivery  of  goods  by  the  vendor  on  behalf  of  the  vendee  to  a  carrier  *     ' 

not  named  by  the  vendee,  is  a  delivery  to  the  vendee ;  so  that  the  vendor        r  .go  i 

may  maintain  an  action  for  goods  sold  and  delivered.    I3ut  if  credit  has 

been  given,  the  right  to  sue  in  this  form  of  action  is  suspended  during 

the  running  of  the  credit. 

This  was  an  action  for  goods  sold  and  delivered.  At  the  trial 
before  Lord  Alvanley,  Ch.  J.  at  the  Guildhall  sittings  after  last 
Trinity  Term,  it  appeared  that  on  the  10th  of  August,  1802,  the 
goods  in  question  were  purchased  by  the  defendant  of  the  plain- 
tiff at  Manchester,  to  be  paid  for  by  a  bill  at  two  months ;  that  a 
bill  was  accordingly  drawn  upon  the  defendant  for  the  amount 
of  the  goods,  and  tendered  for  acceptance  on  the  27th  of  August, 
which  was  refused,  the  defendant  declining  to  accept  any  bill 
except  a  bill  at  three  months,  and  that  not  until  after  the  goods 
should  have  arrived.  The  goods  were  delivered  by  the  plaintiff 
at  the  common  waggon  office  a  few  days  after  the  receipt  of  the 
order,  but  did  not  arrive  in  London  until  the  9th  of  October. 
The  writ  was  sued  out  on  the  6th  of  September.  The  jury 
found  a  verdict  for  the  plaintiff,  but  liberty  was  reserved  to  the 
defendant  to  move  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered. 

Accordingly  a  rule  niai  for  that  purpose  having  been  obtained 
on  a  former  day, 

t  Marshall  Ins.  2nd  ed.  423, 

3  L  2 
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DuTTOH  Shepherd,  Serjt.  now  shewed  cause.    ♦    *     ♦ 

V, 
BOLOXOKBOK. 

[  583  ]  Bayley  and  Lena,  Serjts.  in  support  of  the  rule.    ♦    ♦     • 

[  684  ]  Cur.  adv,  vult. 

On  this  day  the  opinion  of  the  Goubt  was  delivered  by 

Lord  Alvanlet,  Gh.  J.  who  (after  stating  the  case)  proceeded  thus : 

The  first  objection  in  this  case  is,  that  the  delivery  of  the 
goods  to  the  carrier  was  no  delivery  to  the  person  who  ordered 
them,  and  therefore  in  that  point  of  view  this  action  was  com- 
menced too  soon,  the  writ  having  been  sued  out  before  the 
arrival  of  the  goods  in  London.  When  this  point  was  first  men- 
tioned I  was  surprised,  for  it  appeared  to  me  to  be  a  proposition 
as  well  settled  as  any  in  the  law,  that  if  a  tradesman  order  goods 
to  be  sent  by  a  carrier,  though  he  does  not  name  any  particular 
'Carrier,  the  moment  the  goods  are  delivered  to  the  carrier  it 
•operates  ad  a  delivery  to  the  purchaser;  the  whole  property 
immediately  vests  in  him ;  he  alone  can  bring  an  action  for  any 
injury  done  to  the  goods ;  and  if  any  accident  happen  to  the 
goods  it  is  at  his  risk.  The  only  exception  to  the  purchaser's 
right  over  the  goods  is,  that  the  vendor,  in  case  of  the  former 
becoming  insolvent,  may  stop  them  in  transitu.  On  this  part  of 
the  case,  therefore,  the  Gourt  never  has  entertained  any  doubt. 
The  principal  difficulty  arises  from  the  special  assignment 
[  *585  ]  ^entered  into  by  the  parties,  and  from  the  argument,  that  the 
plaintiff  is  premature  in  his  action  for  goods  sold  and  delivered 
before  the  expiration  of  the  two  months.  I  was  inclined  at  first 
to  hope  that  we  might  hold  the  plaintiff  at  liberty  to  recover  on 
this  count,  as  if  there  had  been  no  special  agreement.  If  goods 
be  sold  and  delivered  without  any  special  agreement,  the  law 
implies  a  general  undertaking  to  pay  for  the  goods,  on  which  in 
indebitatti8  assumpsit  will  lie.  It  appeared  to  me,  that  if  the 
special  agreement  in  this  case  could  be  considered  as  a  collateral 
agreement,  the  plaintiff  might  still  be  entitled  to  recover  on  the 
general  counts ;  for,  if  the  transaction  between  the  parties  could 
be  considered  as  a  contract  for  the  sale  of  goods,  with  this 
condition,  that  if  the  purchaser  would  give  a  bill  at  two  months 
he  should  have  two  months'  credit ;  then,  as  the  condition  had 
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not  been  complied  with,  the  plaintiff  might  be  remitted  to  his  Dutton 
original  right  of  action  for  goods  sold  and  delivered.  All  the  solomonson. 
cases  cited  are  of  this  sort.  In  Stedman  v.  Oooch  t  there  was  an 
antecedent  debt  due  from  the  defendant  to  the  plaintiff  before  the 
latter  received  the  promissory  notes,  which  proved  of  no  value. 
Before  the  transaction  respecting  the  notes  took  place  there  was 
a  complete  subsisting  contract,  under  which  the  defendant  was 
bound  to  pay  immediately ;  after  this  he  obtained  further  time 
on  giving  the  promissory  notes,  and  as  the  condition  on  which 
the  time  was  given  was  not  performed,  in  consequence  of  the 
notes  turning  out  to  be  of  no  value,  Lord  Kenton  thought  that 
the  plaintiff  was  entitled  to  maintain  his  action  for  goods  sold 
and  delivered.  The  cases  of  Puckford  v.  Maxwell^  (6  T.  R.  52,) 
and  Owenson  v.  Morse,  (7  T.  R.  64,)  are  of  the  same  species.  It 
appeared  to  me  that  the  conduct  of  the  defendant  might  perhaps 
be  considered  in  the  nature  of  a  fraud.  If  a  man  prevail  upon 
another  to  deliver  goods  to  him  upon  an  undertaking  to  do  some- 
thing else  as  a  satisfaction  for  the  price  of  the  goods,  and  after- 
wards refuse  to  perform  his  part  of  the  agreement,  there  seems 
to  be  no  injustice  in  holding,  that  he  has  repudiated  the  contract 
by  refusing  to  comply  with  its  conditions,  and  that  the  law  may 
infer  an  undertaking  to  pay  for  the  goods  which  he  has  received ; 
and  certainly  considerable  inconvenience  may  arise  from  the  con- 
trary doctrine ;  for,  if  a  vendor  be  bound  to  bring  an  action  on 
the  special  undertaking,  his  remedy  will  not  be  so  effectual  as  if 
he  bring  his  action  for  goods  sold  and  delivered,  because  in  such 
case  the  defendant  cannot  be  holden  to  bail  without  a  Judge's 
order.  *These  were  the  impressions  on  my  mind  when  the  [  'sse  ] 
point  was  first  started,  and  I  should  have  been  glad  if  the  law 
would  have  warranted  me  in  giving  them  effect.  Indeed,  the 
same  arguments  seem  to  have  weighed  with  Lord  Ellenborouoh, 
in  the  case  of  Mussen  v.  Price,  J  who  accordingly  there  delivered 
his  opinion  in  favour  of  the  plaintiff.  But  the  decision  in  that 
case  governs  the  present,  the  majority  of  the  Judges  having 
there  determined,  that  the  action  could  not  be  commenced  before 
the  expiration  of  the  period  which  the  bills  had  to  run.  What- 
ever doubts  therefore  I  may  have  entertained  respecting  the  rule 

t  1  Esp.  6.  M  East,  147. 
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DuTTOH  which  ought  to  be  adopted,  I  cannot  set  up  my  judgment  against 
SoLOHONsoK.  &  decision  of  the  Court  of  King's  Bench,  which  is  precisely  in 
point.  It  was  said,  indeed,  in  that  case,  that  at  the  expiration 
of  the  period  which  the  bills  had  to  run  an  action  of  indebitatus 
assumpsit  would  lie.  But  I  should  recommend  to  any  person 
bringing  his  action  under  such  circumstances,  to  declare  on  the 
special  agreement  as  well  as  on  the  general  count,  for  I  enter- 
tain great  doubts  whether,  even  at  the  end  of  the  two  months, 
an  indebitattis  assumpsit  will  lie,  if  it  does  not  lie  before  the 
expiration  of  that  period.  If  this  matter  had  been  res  Integra,  I 
should  have  agreed  in  the  opinion  delivered  by  Lord  Ellen- 
BOROUGH,  that  the  action  was  properly  conceived,  but  the  law 
being  once  settled,  no  material  inconvenience  can  result  from 
adhering  to  the  rule  which  has  been  laid  down.  My  brother 
BooKE,  who  ruled  otherwise  at  Lancaster,  is  perfectly  satisfied 
with  the  decision  of  the  Court  of  King's  Bench ;  and  my  brother 
Chambbe,  previous  to  the  case  of  Mussen  v.  Price y  had  ruled  the 
same  point  at  York  in  the  same  way  as  the  Court  of  King's  Bench 
have  decided.  My  two  brothers,  therefore,  both  now  concur  in 
that  opinion,  and  we  all  think  that  a  nonsuit  must  be  entered. 

Rule  absolute. 


C.  p.  HILARY  TERM. 


1804.  NEWMAN  V.  WALTERS. 

^^'^'  (3  Bos.  &  P.  612—617.) 

I  5X2  ]  "^  sl^^P  being  in  danger,  and  the  captain  and  part  of  the  crew  haying 

made  their  escape,  a  passenger,  at  the  request  of  the  rest  of  the  crew, 
took  the  command  and  brought  the  ship  safe  to  port.  The  merits  of  the 
passenger  in  saying  the  ship  were  acknowledged  by  the  owner  in  a  letter 
to  one  of  the  underwriters,  wherein  he  expressed  his  desire  to  make  him 
a  compensation.  Held  that  the  passenger  was  entitled  to  sue  the  owner 
for  salyage. 

Indebitatus  assumpsit.  The  first  count  of  the  declaration 
was  for  ''the  salvage  of  a  certain  ship  called  the  Betsy,  and 
cargo  of  goods,  wares,  and  merchandize  of  the  defendant,  where- 
with the  said  ship  was  then  laden,  which  said  ship  and  cargo 
had  before  that  time  struck  and  stranded  in  a  certain  place 
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'*called  Chichester  Shoals,  and  was  then  and  there  saved  and     Nkwmak 
safely  delivered  to  the  defendant  by  the  plaintiff,  to  wit,  at,"  &c.     waltkbs. 
The  second  count  was  for  work  and  labour  in  and  about  the      [  *613  ] 
saving  and  preserving,  and  safely  delivering  to  the  defendant  the 
49aid  ship  and  cargo  so  struck  and  stranded  as  aforesaid.     There 
was  a  third  count  for  work  and  labour  generally ;   and  a  fourth 
upon  a  quantum  meruit  for  the  same. 

The  case  was  tried  before  Lord  Alvanley,  Ch.  J.  and  a  special 
jury  at  the  Guildhall  sittings  after  last  Michaelmas  Term,  when 
it  appeared  that  the  plaintiff,  who  had  been  a  captain  in  the 
merchant's  service,  went  out  as  a  free  passenger  on  board  the 
Betsey^  of  which  the  defendant  was  owner,  on  a  voyage  from 
Oravesend  to  Saint  Kitts ;  that  she  left  the  Downs  on  the  15th 
of  April,  and  soon  after  struck  on  the  rocks  of  Chichester ;   that 
the  ship  being  in  apparent  danger,  the  captain  of  the  ship  got 
into  the  pinnace,  and  with  three  of  the  crew  made  his  escape ; 
that  at  this  time  the  pilot  was  drunk,  and  the  mate,  together 
with  the  rest  of  the  crew,  requesting  the  plaintiff  to  take  charge 
of  the  ship,  he  did  so,  and  immediately  gave  the  necessary 
orders,  and  was  obeyed  by  all  persons  on  board  as  captain ;   that 
when  he  first  took  the  command  the  pilot  was  about  to  let  go 
the  anchor,  by  which  the  ship  would  probably  have  been  lost, 
but  was  prevented  by  the  interference  of  the  plaintiff;   and  that 
the  plaintiff  brought  the  ship  safe  into  Bamsgate  harbour.    Two 
letters  from  the  defendant  to  one  of  the  underwriters  were  read 
in  evidence,  in  both  of  which  he  expressed  his  belief  that  the 
plaintiff  had  been  the  means  of  saving  the  ship,  and  that  in  the 
account  of  the  general  average  given  in  by  his  broker  he  had  put 
down  2002.  as  the  least  possible  sum  which  could  be  given  to  the 
plaintiff  by  way  of  compensation,  but  that  whatever  more  might 
be  allowed  to  him  would  afford  him  satisfaction.    It  was  objected, 
ihat  under  the  above  circumstances  the  plaintiff  was  not  entitled 
to  claim  for  salvage,  and  his  Lordship  rather  inclined  to  that 
opinion,  but  directed  the  jury  to  consider  what  compensation  the 
plaintiff  was  entitled  to.    The  jury  found  that  the  plaintiff,  after 
the  desertion  of  the  ship  by  her  captain,  took  upon  himself  the 
care  and  management  of  the  ship,  which  would  have  been  lost 
but  for  his  exertions,  and  gave  a  verdict  for  400Z. 
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NEWMAir        Early  in  the  Term  a  rule  nut  for  a  new  trial  was  moved  for ; 

Waltbbs.  first,  on  the  ground  that  the  plaintiff,  under  the  circumstances 
[*614]  of  ^this  case,  was  not  entitled  to  recover  any  thing;  and 
secondly,  on  the  ground  of  the  jury  having  given  too  large  a 
compensation  to  the  plaintiff,  supposing  him  entitled  to  recover 
any  thing :  and  the  rule  having  been  granted  on  the  first  ground 
only. 

Shepherd  and  Heywood,  Serjts.  now  shewed  cause : 

To  the  exertions  of. the  plaintiff  must  be  altogether  ascribed 
the  preservation  of  the  ship ;  the  only  question  therefore  will  be. 
Whether  he  did  more  than  as  a  passenger  he  was  bound  to  do, 
and  if  he  did,  whether  such  services  entitle  him  at  law  to  any 
compensation?  If  it  be  contended,  that  because  the  plaintiff 
was  a  passenger  he  is  not  entitled  to  salvage,  the  opinion  of  Sir 
W.  BcoTT  may  be  referred  to,  who,  in  The  Two  Friends^  (1  C.  Eob- 
Adm.  Bep.  p.  285,)  expressly  awarded  an  higher  rate  of  salvage 
to  a  person  because  he  was  merely  a  passenger,  and  not  an 
ordinary  seaman.  In  The  Beaver,  (8  C.  Bob,  Adm.  Hep.  292,)  Sir 
W.  Scott,  in  apportioning  the  salvage,  considers  how  far  the 
person  there  claiming  had  embarked  his  services  beyond  what 
his  duty  called  upon  him  to  do,  and  rewards  him  accordingly. 
The  principle  of  that  decision  applies  to  the  present  case ;  for  it 
cannot  be  denied  that  the  plaintiff,  in  his  endeavours  to  save  the 
ship,  went  beyond  what  his  duty  called  upon  him  to  perform.  And 
in  The  Joseph  Harvey,  (1  C.  Rob.  Adm.  Eep.  806,)  Sir  W.  Scott 
says,  *'  It  may  be  in  an  extraordinaiy  case  difficult  to  distinguish 
a  case  of  pilotage  from  a  case  of  salvage  properly  so  called ;  for 
it  is  possible  that  the  safe  conduct  of  a  ship  into  port  under  cir- 
cumstances of  extreme  danger  and  personal  exertion  may  exalt  a 
pilotage  service  into  something  of  a  salvage  service.*'  Here  the 
plaintiff  conducted  the  ship  into  port  under  circumstances  of 
extreme  danger  and  personal  exertion,  his  situation  on  board  the 
ship  not  calling  upon  him  to  risk  either.  If  it  be  said  that 
salvage  only  extends  to  those  who  come  from  the  shore,  or  ai 
least  from  a  situation  of  safety,  and  not  to  those  who  being  on 
board  the  ship  exert  themselves  to  save  both  themselves  and  the 
ship,  no  such  distinction  is  to  be  found  either  in  the  laws  of 
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Bhodes  or  Oleroiii  nor  does  the  language  of  the  old  statutes     Nkwman 

point  at  it.    In  Beawes'  Lex  Merc.  (p.  181),  salvage  is  called  an    waltbbs. 

allowance  for  saving  the  ship  or  cargo  from  the  dangers  of 

thieves,  pirates,  or  other  perils.    And  in  Yin.  Ab.  tit.  Salvage, 

the  laws  of  Oleron  and  the  laws  of  Ehodes  are  referred  to,  from 

which  it  appears,  that  in  case  of  disability  of  the  ship  to  proceed, 

those  who  save  part  of  the  *cargo  with  themselves  are  entitled  to      [  *^^^  ] 

salvage.    From  whence  it  may  be  collected  that  those  on  board 

the  ship,  as  well  as  those  who  come  to  the  ship,  may  claim  salvage. 

CockeU,  Bayley,  and  Best,  Serjts.  contra  : 

If  the  plaintiff  be  entitled  to  recover,  every  other  person  on 
board  who  assisted  him  in  conducting  the  ship  into  port  is 
equally  entitled.  By  his  exertions  the  plaintiff  has  undoubtedly 
rendered  the  defendant  a  considerable  service,  but  the  question 
is,  Whether  it  be  a  service  for  which  he  is  entitled  to  a  pecuniary 
compensation  ?  A  man  who  drains  his  own  lands,  and  thereby 
benefits  the  lands  of  his  neighbour,  can  demand  no  compensation 
for  such  a  benefit.  The  case  of  the  passenger  in  The  Two  Friends 
differs  from  this,  because  there  was  a  recapture ;  now  with 
capture  the  duty  of  every  person  on  board  ends;  recapture 
therefore  is  always  something  vUra  the  duty  of  those  who  are 
engaged  in  it.  But  in  cases  of  extreme  peril  it  is  the  duty  of 
every  person  on  board  to  assist  in  saving  the  ship.  If  the  plain- 
tiff be  not  entitled  to  recover  as  for  salvage,  he  cannot  recover 
as  for  work  and  labour  done  ;  for  though  the  law  implies  a  pro- 
mise to  pay  where  a  benefit  has  been  conferred  at  the  loss  or  risk 
of  a  third  person,  yet  that  is  only  where  the  benefit  results  solely 
to  the  person  charged,  without  any  participation  of  the  party 
charging.  Here  the  plaintiff  was  benefited  by  the  ship  being 
saved  as  well  as  the  defendant. 

After  argument  the  case  stood  over  till  the  next  day,  when  the 
learned  Judges  delivered  their  opinions. 

Lord  Alvanley,  Gh.  J.  (after  stating  the  case) : 

The  question  is,  Whether  the  plaintiff  in  this  action  be  entitled 
to  recover  any  thing  ?    I  was  rather  surprised  to  hear  it  con- 
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Newman  tended,  that  when  the  person  who  had  the  command  of  the  ship 
Walters.  ^^^  deserted  her,  the  plaintiff,  who  was  a  mere  passenger,  was 
bound  to  interfere  for  her  safety.  The  crew  indeed  ought  not  to 
desert  the  ship  so  long  as  they  can  possibly  remain  on  board, 
and  if  the  mate  in  this  case  had  saved  the  ship  by  doing  what 
the  plaintiff  did,  he  would  not  have  been  entitled  to  claim  a  com- 
pensation in  the  nature  of  salvage.  I  do  not  go  the  length  of 
sajdng,  that  a  passenger  who  is  found  on  board  in  time  of  danger 
is  to  do  nothing ;  he  must  do  works  of  necessity  for  the  preserva- 
tion of  the  lives  of  all  on  board.  But  here  the  plaintiff  did 
more  than  he  was  called  upon  by  his  duty  to  perform ;  for  when 
he  took  upon  himself  the  direction  of  the  ship  he  made  himself 
1*616]  responsible  in  the  same  manner  as  if  he  had  *been  master. 
This  he  was  under  no  obligation  to  do.  In  summing  up  this 
case  to  the  jury  I  stated  to  them,  that  this  was  not  literally  a 
case  of  salvage,  but  I  have  since  been  induced  to  alter  that 
opinion,  particularly  by  what  is  reported  to  have  fallen  from  Sir 
W.  Scott,  (1  C.  Kobinson's  Admiralty  Eep.  p.  306,)  respecting  the 
claim  of  a  pilot  praying  salvage ;  for  he  there  says,  "  it  may  be 
in  an  extraordinary  case  difficult  to  distinguish  a  case  of  pilotage 
from  a  case  of  salvage  properly  so  called;  for  it  is  possible 
that  the  safe  conduct  of  a  ship  into  a  port  under  circumstances 
of  extreme  danger  and  personal  exertion  may  exalt  a  pilotage 
service  into  something  of  a  salvage  service."  Suppose  a  tempest 
should  arise  while  the  pilot  is  on  board,  and  he  should  go  off  in 
a  boat  to  the  shore  to  fetch  hands,  and  should  risk  his  life  for  the 
safety  of  the  ship  in  a  manner  different  from  that  which  his  duty 
as  a  pilot  required  :  in  such  case  it  seems  to  me  that  he  would 
be  entitled  to  a  compensation  in  the  nature  of  salvage,  and  I  am 
glad  that  Sir  W.  Scott  appears  to  entertain  the  same  opinion. 
Without  entering  into  the  distinctions  respecting  the  duties  in- 
cumbent on  a  passenger  in  particular  cases,  I  think,  that  if  he 
goes  beyond  those  duties  he  is  entitled  to  a  reward  in  the  same 
manner  as  any  other  person.  In  this  case  the  plaintiff  did  not 
act  as  a  passenger  when  he  took  upon  himself  the  direction 
of  the  ship ;  he  did  more  than  was  required  of  him  in  that 
situation,  and  having  saved  the  ship  by  his  exertions  is  entitled 
to  retain  his  verdict  in  this  action. 
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Heath,  J. :  Newman 

My  Lord  has  entered  so  fully  into  this  case  that  it  will  not  be  Waltbbs. 
necessary  for  me  to  make  any  observations.  The  character  of  a 
passenger  differs  materially  from  that  of  a  seaman  or  one  of  the 
crew.  The  passenger,  in  consideration  of  an  undertaking  from 
the  master  to  give  him  a  passage,  contracts  to  pay  a  sum  of 
money ;  all  the  residue  of  the  contract  is  in  his  favour ;  the 
master  is  bound  to  carry  him  to  his  place  of  destination ;  but  the 
passenger  may  give  up  his  passage  if  he  pleases,  and  quit  the 
ship,  unless  under  very  particular  circumstances.  If  indeed  the 
ship  be  attacked  he  must  defend  it,  and  he  will  be  entitled  to 
prize-money.  But  if  the  ship  be  in  such  distress  that  she  can 
only  make  her  way  by  pumping,  it  is  the  duty  of  the  crew  to 
keep  her  alive  until  she  arrive  at  a  place  of  safety ;  yet  if  the 
passenger  meet  with  another  ship  at  sea  he  is  at  liberty  to 
abandon  that  on  board  of  which  he  has  taken  his  passage.  So 
here  the  *plaintiff,  if  he  had  pleased,  might  have  gone  ashore.  [  *ci  7  ] 
It  does  not  appear  that  the  weather  was  stormy,  or  that  there 
A^as  any  other  circumstance  to  prevent  him.  The  merits  of  the 
plaintiff  were  expressly  recognised  in  a  letter  from  the  defend- 
ant, who  acknowledged  that  the  ship  was  saved  by  his  skill. 
It  seems  to  me,  therefore,  to  be  the  same  as  if  he  had  given 
express  orders  to  the  plaintiff  for  his  conduct.  Omnis  ratihabitio 
retrO'trahitur  et  mandato  priori  aquiparatur.  I  am  therefore 
clearly  of  opinion  that  the  plaintiff  is  entitled  to  his  verdict. 

BooKE,  J. : 

Under  the  special  circumstances  of  the  case,  I  think  the  plain- 
tiff is  entitled  to  recover.  The  plaintiff,  who  was  a  mere  pas- 
senger, might  have  gone  on  shore  in  the  boat  without  danger,  but 
being  desired  by  the  mate  and  all  the  crew  to  stay  and  take  the 
command  of  the  ship,  he  did  so.  This  may  be  considered  as  a 
retainer  by  the  only  persons  who  were  the  agents  of  the  owners 
at  the  time.  When  he  comes  on  shore,  one  of  the  owners  recog- 
nizes his  conduct  and  approves  of  all  that  he  has  done.  On  this 
special  ground  I  am  clearly  of  opinion  that  this  action  may  be 

supported. 

Rule  discharged. 


/ 
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1803.  CAMFIELD  v.  GILBERT.f 

^^^'  (3  Ea^,  616-626.) 

[  616  ]  The  word  effects,  in  a  will,  generally  denotes  personalty,  but  **  may 

be  taken  to  mean  real  estate  if,  from  other  expressions  coupled  with  it, 
it  appears  that  such  was  the  intention  of  the  testator"  (perLAWBJSZfCB, 
J.,  at  p.  623). 

Held  that  the  words  '*I  also  will  bequeath  and  devise  all  the  rest 
residue  and  remainder  of  my  effects,  wheresoever  and  whatsoever,  and 
of  what  nature,  kind,  or  quality  soever  ..."  were  not  sufficient,  in 
the  circumstances,  to  show  such  intention. 

This  was  an  action  for  money  bad  and  received,  which  came 
on  to  be  tried  on  the  general  issue  before  Lord  Ellenborongh  at 
the  sittings  after  Michaelmas  Term  last,  when  a  verdict  was 
found  for  plaintiff  for  50Z.,  subject  to  the  opinion  of  the  Court 
on  the  following  case. 

Elizabeth  Arnold  of  Speldhurst  in  Kent,  being  seised  in  fee  of 
the  tenements  after  mentioned  to  be  devised,  by  her  will,  dated 
20th  of  August,  1794,  and  duly  executed  and  attested,  gave  as 
follows  :  ''  I  give  and  bequeath  all  that  freehold  messuage,  tene- 
ment, and  farm  of  mine  I  now  hold  in  my  possession,  together 
with  the  field  I  bought,  to  my  cousins  John  and  Sarah  Luck 
during  the  term  of  their  natural  lives,  subject  to  a  rent-charge 
of  lOZ.  per  ann.,  first  to  my  uncle  John  Yallance  for  the  term  of 
his  natural  life,  and  from  and  after  his  decease  to  my  brother 
John  Gilbert  for  the  term  of  his  natural  life,  which  sum  of  101. 
per  annum,  together  with  the  repairs  during  the  term  aforesaid, 
shall  be  considered  as  his  rent  for  the  said  farm.  I  give  to  the 
said  John  Luck  my  two  best  beds  with  all  the  furniture,  the 
[  *517  ]  eight-day  *clock,  and  the  easy  chair.  I  also  give  to  Elizabeth 
Boorman  of,  &c.  the  sum  of  lOZ.  I  also  give  to  my  nephew 
John  Gilbert  52.  I  will  that  all  my  just  debts  and  funeral 
expenses  be  paid  by  my  executors  hereinafter  named.  I  also 
will,  bequeath,  and  devise  all  the  rest,  residue,  and  remainder  of 
my  effects,  wheresoever  and  whatsoever,  and  of  what  nature, 
kind,  or  quality  soever  (save  and  except  my  wearing  apparel 
and  plate,  which  I  will  to  my  nieces  Sarah,  Anne,  and  Mary 
Gilbert,)  to  my  three  nephews  John,  William,  and  Isaac  Gilbert, 

t  See  note  at  end  of  the  case. 
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and  their  three  sisters  Sarah,  Anne,  and  Mary,  to  be  eqaally    Cjjcnxu> 

Mm 

divided  amongst  them  by  my  executors."  The  testatrix  after-  oilbebt. 
wards  died  without  altering  or  revoking  her  will,  leaving  John 
Gilbert  her  only  brother  and  heir  at  law  her  surviving ;  which 
will  was  duly  proved  by  her  executors  therein  named.  The  said 
Sarah  Luck  and  John  Yallance  are  both  since  deceased.  The 
said  John  Gilbert,  as  heir  at  law,  claims  the  reversion  in  fee, 
expectant  on  the  decease  of  said  John  Luck,  in  the  freehold 
estate  of  the  said  testatrix,  as  also  of  the  said  annuity  of  lOZ.  per 
ann.  during  the  life  of  the  said  John  Luck ;  and  which  rever- 
sion and  rent  charge  he  on  the  10th  of  April  last  contracted  to 
sell  and  convey  to  the  plaintiff  for  4202. ;  whereupon  60Z.  was 
paid  to  the  defendant  in  part  of  such  purchase-money,  and  the 
remainder  was  to  have  been  paid  on  or  before  the  24th  day  of 
June  last :  but  the  plaintiff  being  advised  that  the  title  of  the 
defendant  to  such  reversion  in  fee  was  defective,  or  at  least  very 
doubtful,  refused  to  complete  the  purchase,  and  demanded  a 
return  of  his  said  deposit  and  the  expenses  by  him  sustained 
prior  to  the  24th  of  June,  which  not  being  returned,  this  action 
was  brought  to  recover  the  same.  And  the  question  for  the 
opinion  of  the  Court  was,  Whether  the  reversion  in  fee  after  the 
estate  *for  life  to  John  and  Sarah  Luck  passed  to  the  nephews  [  *5i8  ] 
and  nieces  under  the  will,  or  descended  to  the  defendant  as  the 
heir  at  law  to  Elizabeth  Arnold  ? 

[After  arguments  in  which  were  cited  Hogan  v.  Jackson^ 
Cowp.  299,  7  Bro.  P.  C.  491,  Doe  d.  Chillcott  v.  White,  5  R.  R. 
602  (1  East,  83),  Doe  d.  Spearing  v.  Buckner,  8  R.  R.  278  (6  T.  R. 
610),  Doe  d.  Burkitt  v.  Chapman,  2  R.  R.  755  (1  H.  Bl.  228).] 

LoBD  Ellbnbobouoh,  Ch.  J. :  [  520  ] 

The  only  question  is,  What  was  the  intention  of  the  testatrix 
on  the  face  of  the  will  ?  If  she  have  expressed  no  intention  to 
give  the  fee  to  any  other,  her  heir  necessarily  takes  it  by  opera- 
tion of  law.  The  question  then  is.  Whether  the  residuary  clause 
include  the  residue  of  her  '  real '  as  well  as  of  her  personal 
estate  not  before  disposed  of  ?  The  principal  stress  is  laid  upon 
the  word  '  effects,'    But  that  word  stands  alone,  and  *nothing  is      [  •521  ] 
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Camvisld  added  to  alter  its  usaal  significatioD,  as  in  Hogan  v.  Jackton,\ 
GiLBEBT.  where  the  word  '  real '  was  used  together  with  it.  But  in  its 
natural  signification  it  means  '  personal '  effects.  The  only 
other  word  reUed  on  as  carrying  the  real  estate  is  '  devise,'  which 
though  technically  considered  is  more  applicable  to  real 
than  personal  property  might  yet  be  easily  mistaken  for  '  be- 
queath '  by  an  uninformed  testatrix.  Then  what  precedes^ 
what  follows,  and  what  is  excepted  out  of  the  residuary  clause, 
all  relate  to  personalty.  The  words  '*  of  what  nature,  kind,  or 
quality  soever,"  may  indeed  be  said  to  import  realty  as  well  as 
personalty.  But  considering  the  different  articles  of  personal 
property  before  enumerated,  it  is  plain  that  she  meant  merely 
to  express  in  general  words  the  whole  remainder  of  her  personal 
property,  instead  of  mentioning  each  article  specifically  as  she 
had  before  done.  The  only  difficulty  which  occurred  in  the 
course  of  the  argument  was  upon  that  part  of  the  will  whereby 
she  gives  an  annuity  of  10{.  to  her  heir  at  law  for  his  life,  after 
the  death  of  her  uncle,  out  of  this  estate,  which,  ''  together  with 
the  repairs  during  the  term  aforesaid,"  she  says,  ''  shall  be  con- 
sidered as  'his  rent'  for  the  said  farm."  But  the  whole  doubt 
arises  from  the  use  of  the  word  '  his '  rent  instead  of  '  their  * 
rent.  If  it  had  stood  '  their '  rent,  the  whole  sentence  would 
have  been  clear  and  intelligible ;  that  is,  it  would  have  been 
considered  as  the  rent  of  her  cousins  John  and  Sarah  Luck,  to 
whom  she  had  before  given  the  estate  for  the  term  of  their  lives. 
But  however  this  may  be  in  cases  of  this  sort  where  there  is  an 
omission  in  the  first  instance  of  words  sufficient  to  carry  the 
inheritance,  and  there  are  no  words  in  the  residuary  clause 
large  enough  to  convey  the  realty,  the  rule  applies,  that  the  heir 
£  ♦622  ]  at  law  shall  not  be  *disinherited  but  by  express  words  or  neces- 
sary implication,  neither  of  which  occur  in  the  present  case. 

Gross,  J. : 

The  question  is,  whether  the  reversion  of  the  real  estate  shall 
go  to  the  heir  at  law,  or  pass  by  the  residuary  clause  ?  The  rule 
is,  that  the  heir  shall  only  be  disinherited  by  plain  words  or 
necessary  implication.    Then  are  there  any  such  here?    It  is 

t  Cowp.  25^. 
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clear  that  there  is  no  devise  of  this  reversion  to  any  person  in  cahfibld 
the  first  part  of  the  will.  I  should  have  wished  to  have  seen  the  qilbskt. 
original  will ;  for  I  do  not  think  it  improbable  but  that  the  testa- 
trix may  have  first  disposed  of  her  real  estate  in  one  paragraph, 
and  then  commenced  a  new  paragraph  disposing  of  her  personal 
property  in  which  is  included  the  residuary  clause.  But  be  that 
as  it  may,  she  first  devises  her  real  property,  and  then  takes  up 
the  disposition  of  her  personal  property ;  and  after  enumerating 
several  specific  articles  of  the  latter  she  devises  all  the  rest, 
residue,  &c.  of  her  '  effects,'  &c.  (with  an  exception  introduced 
into  the  same  sentence  of  her  wearing  apparel  and  plate)  to  her 
nephews  and  nieces,  to  be  equally  divided  amongst  them  by  her 
executors.  This  disposition  is  very  strong  to  shew  that  she  did 
not  mean  to  include  the  residue  of  her  '  real '  estate  in  the  word 
*  effects,'  because  she  had  before  disposed  of  her  real  estate  in 
the  first  part  of  the  will,  and  the  residue  of  her  '  effects '  must 
mean  her  '  personal '  effects,  of  which  she  was  then  disposing. 
By  *  effects  '  is  commonly  meant  personal  property ;  though  I  do 
not  mean  to  say  that  it  may  not  be  applied  to  real  property,  as 
in  Hogan  v.  Jackson,  where  the  words  "  real  and  personal  effects" 
being  used,  shewed  such  an  intent.  But  here  all  the  accom- 
panying provisions  relate  only  to  personalty;  and  the  rule 
applies  *no8citur  a  sociis  ;  for  out  of  these  *  effects  '  she  excepts  [  •S2S  J 
wearing  apparel  and  plate.  Then  again,  the  effects  are  to  be 
divided  amongst  the  nephews  and  nieces  by  her  executors :  that 
shews  she  meant  such  property  as  they  would  be  entitled  to  take 
as  executors.  What  I  rely  on  therefore  is,  that  in  the  first  part 
of  the  will  the  testatrix  disposed  of  her  real  property,  in  the  next 
of  her  personal  property  :  and  from  the  residue  of  her  '  effects,' 
the  disposition  of  which  immediately  follows,  she  excepts  certain 
parts  of  her  personal  property,  leaving  the  rest  to  be  divided  by 
her  executors.  The  devise  of  the  lOi.  a  year  rent-charge  to  her 
heir  at  law  for  his  life,  payable  out  of  this  estate,  is  indeed  a 
strong  circumstance  to  shew  that  she  did  not  mean  him  to  take 
the  fee;  but  even  unexplained,  it  is  no  express  disherison  of 
him,  nor  does  it  operate  as  such  by  necessary  implication :  and 
with  the  explanation  of  it  alluded  to  by  my  Lord,  the  whole 
would  stand  well  together. 
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Cahfteld    Lawrence,  J. : 

OiLBEBT.  The  word  '  effects '  may  be  taken  to  mean  real  estate,  if,  from 
other  expressions  coupled  with  it,  it  appear  that  such  was  the 
intention  of  the  testator.  Bat  the  expressions  in  wills  are  so 
various,  that  one  case  cannot  in  general  be  made  to  govern 
another  where  different  words  are  used,  because  the  meaning  of 
one  man  to  be  collected  from  one  set  of  words  affords  no  rule  for 
discovering  the  meaning  of  another  man  who  has  used  different 
words.  The  word  '  legacy '  has  been  holden  to  pass  real  estate, 
where  from  other  words  in  the  will  such  appeared  to  be  the  in- 
tention of  the  devisor.  But  here  nothing  appears  from  the 
words  of  the  residuary  clause  to  shew  that  the  word  '  effects ' 
was  intended  to  carry  the  real  estate.  In  general  the  word 
'  effects '  is  used  to  denote  personalty,  and  '  wheresoever '  means 
[  •624  ]  in  whatsoever  place  they  *were  to  be  found :  the  other  words 
'*  whatsoever,  and  of  what  nature,  kind,  or  quality  soever,"  do 
not  carry  the  description  beyond  the  notion  of  personal  estate 
which  may  well  enough  be  described  in  that  manner  by  amplifi- 
cation ;  they  do  not  shew  that  the  testatrix  must  have  meant  to 
include  '  real  *  estate.  Then  the  only  other  clause  reUed  on  is 
that  in  which  the  rent-charge  of  102.  a  year  out  of  this  estate  is 
given  to  the  heir  at  law  for  his  life,  of  which  an  explanation  has 
been  given  which  will  render  it  sensible  and  intelligible.  The 
claim  of  the  heir  at  law  to  take  arises  from  the  omission  of  the 
testatrix  to  devise  the  reversion  away.  Then  the  distribution  of 
the  residue  is  to  be  made  by  the  executors ;  but  that  must  be 
understood  of  that  which  the  law  vesta  in  them  as  such,  namely, 
the  personal  and  not  the  real  estate. 

Le  Blanc,  J. : 

The  question  arises  on  the  word  'effects'  as  used  in  the 
residuary  clause,  from  whence  we  are  to  collect  what  was  the 
intention  of  the  testatrix.  'Effects'  standing  alone  must 
certainly  be  taken  to  mean  personalty ;  but  it  may  be  extended 
beyond  that,  and  include  real  estate  by  other  words  used  shewing 
such  an  intent.  But  no  other  words  are  used  in  this  will  which 
carry  it  beyond  its  natural  signification.  In  the  first  part  of  the 
will  she  disposes  of  her  real  estate.    And  in  the  clause  which 


TOL.  vn.]  1803.    K.  B.    8  EAST,  524—525.  807 

lias  been  alluded  to  in  that  part  I  think  she  must  have  meant  Camfiei>d 
the  word  '  their '  instead  of  *  his '  rent.  For  she  gives  the  estate  gilbeet. 
to  two  persons  for  their  lives,  subject  to  a  rent-charge  of  102.  a 
year,  which  rent-charge  she  first  gives  to  her  uncle  for  life,  and 
then  to  her  brother.  This  therefore  was  to  be  paid  by  those 
who  were  in  possession  of  the  estate  during  the  lives  of  the  uncle 
and  brother.  But  there  she  stops  in  the  disposition  of  her  real 
property,  and  *we  are  left  in  the  dark  as  to  how  she  intended  to  t  *525  ] 
dispose  of  the  estate  afterwards.  She  then  takes  up  the  disposi- 
tion of  her  personal  property,  and  after  several  specific  bequests 
of  it  she  gives  the  residue  of  her  '  effects '  in  the  manner  stated. 
Taking  '  effects '  in  the  natural  meaning  of  the  word,  all  the 
words  in  the  will  coupled  with  it  will  apply  to  it  in  that  sense. 
Then  she  excepts  out  of  these  effects  particular  species  of 
personal  property ;  and  then  she  gives  the  residue  to  be  divided 
by  her  executors.  All  these  expressions  therefore  apply  to 
personal  effects.  The  reading  the  will  with  this  obscurity  about 
it  must  lead  us  to  throw  the  real  estate  on  the  side  where  the 
Jaw  has  thrown  it,  unless  we  can  discover  from  other  words  of 
the  will  a  contrary  intent.  But  I  cannot  find  anything  to  lead 
to  such  a  construction  ;  and  if  we  are  left  in  the  dark,  which  it 
must  be  confessed  that  we  are  as  to  what  her  further  intent  was 
in  respect  to  the  reversion  of  the  real  estate,  that  is  sufficient  to 

let  the  heir  at  law  take. 

Postea  to  the  defendant. 


Note. — ^The  general  rule  that  *  effects '  alone  means  only 
personal  property  is  well  settled :  see  per  Lindley,  L.  J.  in  Hall 
V.  Hall,  '92, 1  Gh.  861,  865,  citing  this  case  among  others.  But 
the  appUcation  of  it  in  the  present  case  is  disputed :  it  is  said 
not  to  be  law  by  Malins,  V.-C,  Smyth  v.  Smyth  (1878)  8  Ch.  D. 
561,  565,  566,  and  is  supported  by  Lindley,  L.  J.  in  HaU  v.  Hall 
only  on  the  distinction  of  the  estate  being  reversionary;  it 
would  seem  however,  on  examining  the  report,  that  it  was  the 
very  same  property  in  which  a  life  estate  was  created  by  the 
former  part  of  the  will,  and  was  in  fact  the  whole  of  the 
testatrix's  real  estate. — F.  P. 

B.B. — ^voL.  vn.  8  M 
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ABSTRACT  OF  TITLB.    5ee  Title. 

AGGOTJNT.--AcooTmt  settled  not  to  be  set  aside  but  for  fraud;  or  sur- 
charged and  falsified  but  for  error. 

For  the  purpose  of  surcharging  and  falsifying  accounts,  some  specific 
error  must  be  cnarged. 

Assignment  without  the  authority  or  privity  of  the  mortgagor:  the 
assignee  is  the  only  necessary  party. 

Mort^gee  cannot  originally  stipulate  for  a  collateral  advantage ;  as  that 
he  shall  be  receiver,  with  a  conmussion ;  but  he  may  stipulate  for  a  receiver, 
to  be  paid  by  the  mortgagor ;  and  may  appoint  a  bailiff,  ftc.  Chamher$  v. 
GMwin 181 

ACTION. — 1.  Alien  enemy. — Although  no  matter  of  defence  arising 
after  action  brought  can  properly  be  pleaded  in  bar  of  the  action  ^nerally, 
vet  where  it  appeared  m  the  course  of  the  action  that  the  plamtiff  had 
become  an  alien  enemy,  and  therafore  incapable  of  maintaining  further  his- 
suit,  jud^ent  was  given  that  he  be  baired  from  farther  having  or  main- 
taining his  action.    £e  Bret  v.  Fapillan 61& 

2.  Arrest  after  payment  of  debt  and  costs. — No  action  will  lie 

for  not  preventing  but  permitting  and  suffering  the  plaintiff  to  be  arrested, 
after  payment  of  debt  and  costs  owin^  to  the  defendant,  upon  a  writ  sued 
out  before  such  payment.  Malice  is  the  gist  of  all  actions  for  injuries  of 
that  nature.    Pagey.  WipU 470 

3.  Sight  to  continue.    See  Tenant  in  tail. 

4.  Bight  of,  against  Uagiatrates.    See  Uagistrate. 


ADUCNISTBATION.    See  Assets,  Conyersion,  and  Will. 

ADVANCEMENT.    See  Settlement  (Karriage),  1 ;  and  Will,  4. 

AFFIDAVIT.    See  Prerogative  Writ. 

AGENT,  Negligence  of.    See  Vendor  and  Purchaser,  6. 

ALIEN  ENEMY.    See  Action,  1 . 

ANNUITY. — 1.  Actuarial  valuation. — ^The  actuarial  valuation  of  aa 
annuity  made  upon  the  usual  principle  of  calculation  at  an  insurance  office, 
is  not  a  just  criterion  of  the  value.    Low  v.  Barchard       ....    4 

2.  Direction  to  purchase.    See  Will,  5. 


APPOINTMENT,  Power  of.    See  Power. 

3  M  2 
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ABBirBATION.— 1.  Award— Jurisdiction  of  arbitrator.— Though, 
if  an  arbitrator,  tinder  a  general  reference,  meaning  to  decide  according  to 
law,  mistakes,  the  Court  will  set  that  right,  yet,  if  the  parties  choose  to  refer 
matters  of  law,  meaning  to  have  the  judgment  of  the  arbitrator  upon  them, 
instead  of  that  of  the  Court,  the  award,  uiough  not  agreeable  to  law,  cannot 
be  therefore  impeached. 

Admission  of  assets  by  mistake  a  clear  subject  of  the  jurisdiction  of  an 
arbitrator  under  a  general  reference.     Ywing  y.  Walter  ,        .        .    224 

2.  Award  of  greater  sum.  than  that  for  which  verdict  taken. — 

Where  a  verdict  is  taken  for  a  certain  sum,  subject  to  the  award  of  an 
arbitrator,  to  whom  idl  matters  m  difference  are  referred  by  a  rule  of  Nisi 
Frius,  he  cannot  award  a  greater  sum  than  that  for  which  the  verdict  was 
taken,  and  if  he  do,  no  assumpsit  by  implication  will  arise  to  pay  even  to 
the  extent  of  the  verdict  so  taken.    Conner  v.  Charltoti         .        .        .    668 

ARREST.    See  Action,  2  ;  and  Prerogative  Writ. 

ASSIGNMENT.    See  Executor ;  and  Uortgagte,  1,4. 

ASSETS — Marshalling. — Mortgagee  of  freehold  and  copyhold  estates, 
also  a  specialty  creditor,  having  exhausted  the  personal  assets,  sunple-coutract 
creditors  are  entitled  to  stand  in  his  place  pro  tanto  against  both  the  freehold 
and  copyhold  estates :  the  case  of  Robinson  v.  Tonge  being  overruled. 

Mortgage  of  freehold  estate,  with  a  covenant,  for  better  securing  the 
payment,  to  procure  admission  and  to  surrender  a  copyhold  estate,  and  in 
the  meantime  to  stand  seised  in  trust  for  the  moit^;agee.  A  primary 
mortgage  of  both  estates ;  and  the  freehold  not  first  appUcable. 

Copyhold  estates  not  liable  to  debts  farther  than  subjected.  Aldrich  v. 
Cooper,  Durham  v.  Lankester^  Durham  v.  Armstrong       ....    86 

BAIL — ^Enlargement. — ^The  time  for  bail  to  render  their  principal  will 
not  be  enlarged  oecause  of  the  unwarrantable  arrest  and  detention  of  the 
principal  by  a  foreign  enemy.     Grant  v.  Fagan 559 

BANXBTTPTCY.— 1.  Executor  carrying  on  trade. — Under  the  bank- 
ruptcy of  an  executor  and  trustee,  directed  by  the  will  to  cany  on  a  trade, 
and  a  limited  sum  to  be  paid  to  hun  by  the  trustees  for  that  purpose,  the 
general  assets  beyond  that  fund  not  liable.    Ex  parte  Garland     .        .    352 

2.  Interest. — Under  a  joint  commission  of  bankruptcy  the  right  of 

the  creditors  to  ioterest,  subsequent  to  the  date  of  the  commission  in  the  case 
of  a  surplus,  preferred  to  a  deot  from  the  separate  to  the  joint  estate ;  upon 
the  principle,  that  neither  the  partnership  nor  the  individual  debtor  can 
claim  in  competition  with  the  creditors.    Lx  parte  Reeve        •        .        .    304 

3.  Joint  and  separate  creditors. — ^Under  a  decree  obtained  by  a 

separate  creditor  for  satisfaction  out  of  assets,  the  surviving  partner  a 
bankrupt,  and  the  joint  estate  insolvent,  the  joiot  creditors  not  entitled 
pari  passu  with  the  separate  creditors  to  the  separate  estate ;  but  can  only 
claim  tiie  surplus  after  satisfaction  of  the  separate  debts.    Gray  v.  Chistuell 

151 

4.  Profits  of  benefice. — ^The  profits  of  an  eoclesiastical  benefice  do 

not  pass  to  the  assignees  imder  an  insolvent  Act.    Arbuckle  v.  Cowian      781 

5.  Purchase  of  estate  by  solicitor.— Purchase  of  hankmpts*  estate 

by  the  solicitor  to  the  commission  set  aside.  The  Load  Chakcellob  would 
not  p^mit  him  to  bid  upon  the  resale,  discharging  himself  from  the  character 
of  solicitor,  without  the  previous  consent  of  the  persons  interested,  freely 
given,  upon  full  information. 
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Purchase  by  the  assignee  and  solicitor  under  a  oommisnon  of  bankruptcy 
of  dividends  cannot  be  for  their  own  benefit.    Ex  parte  James        .        .    56 

BANKBUPTCY—e.  Foreign.    See  Bill  of  Bxcliange,  2. 

And    $ee    Gk>od8,    sale    of.      Partnership,    1 ;    and    Settlement 
(Kandage),  3. 

BENEFICE— Profits  of.    See  Bankruptcy,  4. 

BILIi  OF  EXCHANGE — 1.  Indorsement. — If  a  bill  taken  for  an 
antecedent  debt  without  indorsement,  proves  bad,  the  antecedent  debt  may 
be  resorted  to :  but,  if  the  bill  is  discoimted  without  indorsement,  and  there 
was  no  antecedent  debt,  it  is  evidence  of  a  purchase ;  and  there  is  no  demand. 
Ex  parte  Blackhume 389 

2.  Non-acceptance — ^Foreign  bankruptcy. — Where  the  plaintiff 

gave  the  defendant,  in  a  foreign  country,  where  both  were  resident,  a  bill 
of  exchange  drawn  by  the  defendant  upon  a  person  in  England,  which  biU 
was  afterwards  protested  here  for  non-acceptance,  and  the  defendant  after- 
wards, while  still  resident  abroad,  became  bankrupt  there,  and  obtained  a 
certificate  of  discharge  by  the  law  of  that  State ;  held  that  such  certificate 
was  a  bar  to  an  action  here  upon  an  implied  assumpsit  to  pay  the  amount  of 
the  bill  in  consequence  of  sucn  non-acceptance  in  Imgland.    Potter  v.  Brotmt 

663 

3.  Payable  to  order. — ^A  bill  of  exchange  payable  to  the  order  of 

A.  is  payable  to  A.  if  he  does  not  order  it  to  be  paid  to  another.  Smith  v. 
M'Clnre 750 

4.   Securitv  taken  from,  acceptor. — If  the  holder  of  a  bill  of 

exchange,  of  which  payment  has  been  refused,  inform  the  drawer  of  his 
intention  to  take  secoritv  from  the  acceptor,  and  the  drawer  answer,  that  he 
may  do  as  he  likes,  for  uiat  he  (the  drawer)  is  discharge  for  want  of  notice, 
and  it  appear  that  due  notice  had  been  given ;  the  holder  may  sue  the  drawer 
notwithstanding  that  he  has  taken  securi^'  from  the  acceptor ;  for  the  drawer 
under  such  circumstances  must  be  considered  as  having  assented  to  the 
security  being  taken.     Clark  v.  Devlin 793 

And  see  Covenant,  1. 

BILL  OF  LADINa.    See  Qoods,  Sale  of,  3,  4,  5. 

BOND — Lost  bond — ^Action  against  sureties— Indemnity. — ^Belief 
upon  a  lost  bond  against  sureties,  the  principal  being  out  of  the  jurisdiction, 
upon  giving  an  indemnity  against  demands  of  the  plaintiffs,  or  persons 
claiming  imder  them,  by  vir^e  of  the  bond,  and  such  costs,  damages,  and 
expenses,  as  the  defendants  may  be  put  to  by  the  loss  of  the  bona.  East 
India  Company  v.  Boddam 275 

And  see  Settlement  (Narriage),  2,  3. 

BONUS.    See  Tenant  for  life. 

CANAL,  repair  of.    ^ee  Iz^junction. 

CABBIEB — Liability. — ^A  carrier  by  water  contracting  to  carry  goods 
for  hire  impliedly  promises  that  the  vessel  shall  be  tight  and  fit  for  the 
purpose,  and  is  answerable  for  damage  arising  from  leakage.  And  this, 
though  he  had  given  notice  **that  he  would  not  be  answerable  for  any 
damage  unless  occasioned  bv  want  of  ordinary  care  in  the  master  or  crew 
of  the  vessel,  in  which  case  he  would  pay  10/.  per  cent,  upon  such  damage. 
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80  as  the  whole  did  not  exceed  the  value  of  the  vessel  and  freight."  For  a 
loss  hap;pening  by  the  personal  default  of  the  carrier  himself  (such  as  the 
not  providing  a  sufficient  vessel)  is  not  within  the  scope  of  such  notice, 
which  was  meant  to  exempt  the  carrier  from  losses  by  accident  or  chance, 
&c. ;  even  if  it  were  competent  to  a  common  carrier  to  exempt  himself  by  a 
special  acceptance  from  the  responsibility  cast  upon  him  bj  the  common  law 
for  a  reasonable  reward  to  make  good  all  losses  not  arismg  from  the  act  of 
God,  or  the  King's  enemies.    Lyon  v.  Metis 726 

CEBTIOBABI. — ^The  general  words  of  the  statute  of  Anne,  (1  Ann. 
stat.  1,  c.  18,  s.  6,)  have  not  taken  away  the  certiorari  at  the  instance  of  the 
crown.     The  Inhabitants  of  Cumberland  v.  Bex 792 

CHABITT.    See  WILL,  6,  7,  8,  9,  10. 

CHABTEB  PABTY — Covenant. — The  time  of  delivery  is  that  when  a 
deed  is  concluded,  and  the  true  date  may  be  proved  1^  parol,  although  the 
deed  is  expressed  to  be  made  of  an  earner  (uite.  Where  a  charter  party, 
dated  6th  of  February,  but  averred  not  to  be  executed  till  the  Idth  of  March, 
contained  a  covenant  by  the  owner  that  the  ship  should  and  would  proceed 
from  D.  where  she  then  lay,  on  or  before  the  12th  of  February,  on  her 
outward-bound  voyage,  and  return,  &c.  and  a  covenant  by  the  freighter  that 
in  consideration  of  everything  above  mentioned,  &c.  he  would  pay  certain 
freight  for  the  voyage ;  the  voyage  bein^  averred  to  be  performed,  and  the 
freight  earned,  the  owner  may  recover  in  an  action  of  covenant,  without 
averring  that  the  ship  sailed  on  or  before  the  12th  of  February;  such 
covenant  that  the  ship  should  sail  on  or  before  the  12th  of  February  being 
either  no  condition  precedent,  but  only  an  independent  covenant,  for  breach 
of  which  the  party  had  his  remedy  in  damages ;  or  not  of  the  substance  of 
the  contract,  which  was  for  the  performing  of  the  voyage  for  which  the  ship 
was  chartered,  and  earning  the  freight ;  or  being  rendered  impossible  to  lie 
performed  by  the  parties  tnemselves  not  having  executed  the  deed  till  after 
the  time  appointed  for  doing  the  act,  and  thereby  dispensing  with  the 
performance  of  it.    Hall  v.  Cazenove .611 

And  see  Ship  and  Shipping,  1. 

CONSIDEBATIOK',  liability  of  married  woman  to  return.  See 
Married  Woman,  3. 

CONSPIBACY.    See  Criminal  Law,  1. 

CONSTABLS. — ^A  constable  executing  the  warrant  of  a  justice  of  peace, 
and  sued  in  trespass,  without  the  magistrate,  is  within  the  protection  of  tiie 
stat.  24  Geo.  II.  c.  44,  s.  6,  and  entitied  to  a  verdict  on  proof  of  sudi 
warrant ;  having  first  complied  with  the  plaintiffs  demand  of  a  perusal  and 
copy  of  tiie  warrant,  before  the  action  brought,  though  not  withm  six  days 
after  such  demand,  as  the  Act  directs.    Jones  v.  Vaughan     .    *    .        .    736 

CONTBACT—1.  Of  married  woman,  void  by  statute.  See  Married 
Woman,  3. 

2.  Parol.    See  Easement,  2. 

3.  Colonial.    See  Jurisdiction,  1. 


And  see  Vendor  and  Purchaser ;  and  Frauds,  Statute  of. 

CONVEBSION— In  Equity. — ^To  convert  real  or  personal  property,  as 
between  the  real  and  personal  representatives,  from  tiie  state  in  which  it  is 


VOL.  TO.]  INDEX.  908 

found  at  the  deatii,  the  character  of  land  or  money  must  by  the  trust, 
covenant,  &c.  be  imperatiyely  and  definitively  affixed  to  it:  otherwise,  if 
there  was  an  option,  there  is  no  equity. 

Money  being  once  clearly  impressed  with  real  uses,  and  one  of  these  usen 
being  for  the  benefit  of  the  heir,  the  impression  will  remain  for  his  benefit ; 
and,  to  put  an  end  to  it,  in  a  question  between  the  heir  and  executor,  either 
the  money  must  come  to  the  possession  of  the  person,  from  whom  they  claim 
in  those  characters,  or,  he  must,  if  it  is  in  the  hands  of  a  third  pen»on,  do 
some  act,  denoting  a  change  of  intention.     WhdddU  v.  Partridge  .        .    37 

CONVEYANCE— By  ward  to  guardian,    fke  Public  Policy. 

COPTBIQHT— Magazine — Inftringement  of  title.  —  Injunction  to 
restrain  publishing  a  magazine  as  a  continuation  of  the  plaintiff  s  magazine 
in  numbers,  and  as  to  communications  from  correspondents,  received  by  tho 
defendant  while  publishing  for  the  plaintiff ;  not  preventing  the  publication 
of  an  original  work  of  the  same  nature,  and  under  a  similar  title.  Hogy  v. 
Kirhy 30 

COSTS — 1.  Security  fpr. — An  application  to  make  the  plaintiff,  who 
resided  abroad,  give  security  for  the  costs,  should  bo  made  as  soon  as  the 
defendant  could  do  it  after  knowledge  of  the  fact.     Walters  v.  Frythall    710 

2.  Disallowance  of.    See  Solicitor,  1. 

COVENANT — 1.  Action  of. — One  of  three  joint  covenantors  gives  a  bill 
of  exchange  for  part  of  a  debt  secui-ed  by  the  covenant,  on  which  bill  judg- 
ment is  recovered ;  held  such  judgment  to  be  no  bar  to  an  action  of  covenant 
against  the  three;  such  bill,  though  stated  to  have  been  given  for  tho 
payment  and  in  satisfaction  of  the  debt,  not  being  averred  to  have  been 
accepted  as  satisfaction,  nor  to  have  produced  it  in  fact.    Drake  v.  Mitchell 

449 

2.  Covenant  for  another  binds  covenantor. — One  who  covenants 

for  himself,  his  heirs,  &c.  and  under  his  own  hand  and  seal,  for  the  act  of 
another,  shall  be  personally  bound  by  his  covenant  though  he  describe  him- 
self in  the  deed  as  covenanting  for  and  on  the  part  and  behalf  of  such  other 
person.    Appletmi  v.  Binks 672 

And  see  Charter-party. 

CHIMIN AL  LAW — 1.  Conspiracy — Jurisdiction. — An  information  at 
common  law  for  a  conspiracy  between  the  captain  and  purser  of  a  man-of- 
war  for  planning  and  fabricating  false  vouchers  to  cheat  the  Crown  (which 
planning  and  faorication  were  done  upon  the  high  seas),  is  well  triable  in 
Middlesex,  upon  proof  there  of  the  receipt  by  the  commissioners  of  the  navv 
of  the  false  vouchers  transmitted  thither  by  one  of  the  conspirators  through 
the  medium  of  the  post,  and  the  application  there  by  a  third  person,  a 
holder  of  one  of  such  vouchers  (a  bill  of  exchange)  for  pa^nnent,  which  ho 
there  received.    Rex  v.  Brisac  and  Sc€U bb\ 

2.  Larceny. — A  bureau  delivered  for  the  purpose  of  repairs  to  a 


person,  who  discovered  money  in  a  secret  drawer ;  which  he  converted  to  hiM 
own  use.  This  amounts  to  a  felony ;  and  upon  that  ground  a  demurrer  to  a 
bill  of  discovery  was  allowed. 

A  married  woman  may  demur  to  a  discovery,  that  may  subject  her 
husband  to  a  chare;e  of  felony. 

To  constitute  felony  breach  of  trust  is  not  sufficient.  There  must  be  a 
felonious  taking.  But  that  is  satisfied  by  an  act  not  warranted  by  tho 
purpose  for  which  the  property  was  delivered.     Cartwright  v.  Green      .    99 
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CRIMINAIi  LAW — 3.  Murder— Diiel— Incitement  to  fight.-^If  one 
kill  another  in  a  deliberate  duel,  under  provocation  of  charges  against  his 
character  and  conduct,  however  grievous,  it  is  murder  in  him  and  his  second, 
and  therefore  the  bare  incitement  to  fight,  though  under  such  provocation, 
is  in  itself  a  very  high  misdemeanor,  though  no  consequence  ensue  thereon 
against  the  peace.    Hex  v.  Bice 52^ 

4.  Stifling  prosecution.    iSee  Magistrate. 


CUSTODY-^Of  infant.    See  In&nt,  1 . 

OUSTOM— 1.  Promise  to  till  land  according  to  custom  of  country. — 

In  an  action  against  a  tenant /upon  promises  that  he  would  occupy  the  farm 
in  a  good  and  nusbandlike  manner  according  to  the  custom  of  tne  country, 
an  allegation  that  he  had  treated  the  estate  contrary  to  good  husbandry  and 
the  custom  of  the  countr^',  is  proved  by  shewing  that  he  had  treated  it 
contrary  to  the  prevalent  course  of  good  husband^  in  that  neighbourhood, 
OS  by  tuling  half  his  form  at  once,  when  no  other  farmer  there  tilled  more 
than  a  third ;  though  many  tilled  only  a  fourth.  And  it  is  not  sufficient  to 
shew  any  specific  definite  custom  or  usage  in  respect  to  the  quantity  tilled. 
Legh  v.  Heivitt o45 

2.  Of  London. — See  Settlement  (Marriage),  1. 


DEBT.     See  Action,  2. 

PEED— 1.  Where  there  are  several  considerations  mentioned  in  a  deed, 
though  one  is  bad,  the  deed  is  good  for  the  rest,  unless  where  the  deed  is 
rendered  void  by  Act  of  Parliament.    Bunn  v.  Guy      ....    560 

2.  True  date  of  may  be  proved  by  parol,    ^ee  Charter  Party. 


DEEDS— Deposit  of.    See  Mortgage,  2. 

DEFAMATION — 1.  Malice. — ^Though  it  may  be  the  duty  of  all  persons 
to  give  information  to  his  Majesty's  proper  officers  concerning  abuses,  yet  if 
one  write  of  another  in  a  letter  to  such  officer,  that  he  is  doin^  something  to 
the  prejudice  of  his  Majesty's  service,  which  is  not  true,  this  is  sufficient 
evidence  of  a  malicious  intention ;  and  where  no  excuse  is  set  up  by  the 
defendant,  the  jurv  may  well  find  him  guilty,  though  there  be  no  other 
publication  and  no  further  proof  of  malice.  What  is  a  malicious  publication, 
it  is  for  the  jury  to  determine.    Bohinaon  v.  May  .        .        .        .        .     774 

2.  Words  imputing  unnatural  offence. — Slanderous  words  must 


bo  understood  by  the  Court  in  the  same  sense  as  the  rest  of  mankind  would 
ordinarily  understand  them.  Therefore  where  one  said  of  another  that  his 
chui-acter  was  infamous,  that  he  would  be  diBgraceful  to  any  society,  that 
those  who  pronosed  him  as  a  member  of  any  society  must  have  intended  an 
insult  to  it,  tnat  he  would  publish  his  shame  and  infamy,  that  delicacy 
forbad  him  from  bringing  a  direct  charge,  but  it  was  a  male  child  who 
complained  to  him ;  such  words  were  understood  to  mean  a  charge  of  un- 
natiural  practices,  and  sufficiently  certain  in  themselves  to  be  actionable, 
without  the  aid  of  an  innuendo  to  that  purpose,  which  it  was  admitted  could 
not  enlarge  the  sense.  And  held  that  such  words  could  not  be  justified  by 
any  plea  naming,  for  the  first  time,  the  person  from  whom  the  defendant 
heard  the  complaint.     Woolnoth  y.* Meadows 742 

DISGOyEBY. — ^Bill  by  tenant  in  tail  in  possession  under  a  marriage  settle- 
ment for  discovery  and  delivery  of  titie-deeds.  Plea,  mortgage  by  the  tenant 
for  life,  alleging  himself  to  be  seised  in  fee,  and  in  possession  of  the  premises 
and  deeds  as  apparent  owner,  allowed ;  upon  the  rule,  that  a  court  of  equity 
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gives  no  assuptanoe  against  a  purcliaser  for  yaluable  consideration  without 
notice.     Walltoyn  v.  Lee 142 

DOWEB.    See  Settlement  (Marriage). 

DTTEIi — ^Incitement  to  fight.    See  Criminal  Law,  3. 

• 

SASEMENT — 1.  Sridence  of  Ohrant. — ^Where  no  evidence  appeared  to 
shew  that  a  way  over  another's  land  had  been  used  by  leave  or  favour,  or 
under  a  mistake  of  an  award  which  would  not  support  the  right  of  way 
claimed,  such  a  user  for  above  twenty  years,  exercised  adversely  and  under 
a  claim  of  right  is  sufficient  to  leave  to  the  jury  to  presume  a  grant,  which 
must  have  been  made  within  twenty-six  years,  as  all  former  ways  were  at 
that  time  extinguished  by  the  operation  of  an  Inclosiu*e  Act.  Campbell  v. 
W%le(m 462 

2.  Parol   licence. — A  parol  agreement  for  an  easement  though 

followed  by  possession  cannot  o}>erate  as  a  grant,  but  is  a  mere  licence,  and 
revocable.    Feniiman  v.  Smith o'3'6 

EJEOTUENT. — ^Where  a  receiver  is  in  possession,  an  ejectment  cannot 
be  brought  without  leave  of  the  Court. 

Contempt  to  disturb  sequestrators  in  possession.  If  the  sequestration  is 
executed,  a  judgment  creditor,  though  prior,  can  only  claim  to  be  examined 
pro  interesae  suo :  if  not  executed,  he  may  take  execution.    Angel  v.  Smith 

214 

ESTATE  TAIL. — A.  being  in  possession  under  a  devise  "to  A.  and  to 
the  issue  of  his  bodv,  his,  hor,  or  their  heirs,  equally  to  be  divided  if  more 
than  one,  and  if  A.  have  no  issue  of  his  body  at  his  decease  then  over,"  and 
not  having  at  the  time  any  issue  bom,  suffers  a  recovery.  Held,  that  the 
ultimate  remainder  fails.  roT  either  A.  had  an  estate  tail  which  was  barred, 
or  the  remainders  being  contingent  were  destroyed,  by  the  recovery. 
Opinion  per  Le  Blako,  J.,  that  under  the  devise  A.  took  an  estate  for  lifo 
only.    Doe  d.  Oilman  v.  Elvey o79 

And  Bee  Will. 

ESTOPPEL.    See  Practice. 

JSYUlENOE — 1.  The  true  date  of  a  deed  may  be  proved  by  parol.  Hally, 
Cazenove 611 

2.  Of  grant  of  easement.    See  Easement,  1. 

3.  House  of  Oommons  Committee.    See  Habeas  Corpus. 

4.  Parol.    See  Frauds,  Statute  of. 


And  see  Insurance  (Marine),  3,  4. 

EXECX7TI0K' — ^Against  estate  of  married  woman.  See  Uarried 
Woman,  1. 

And  eee  Xyectment. 

EXEC U TOB— Assignment  of  estate  for  security  of  own  debt. — 
Leasehold  estates,  specifically  bequeathed  to  an  executor,  were  by  him 
asedsned  as  a  security  for  his  own  debt. 

That  assignment,  no  collusion  ajipearing,  was  established  against  a 
creditor.     'Taylor  v.  Hawkins 27 

And  see  Bankruptcy,  1 ;  and  Will. 

EXECX7T0B  DE  SON  TOBT.—A  creditor  of  an  intestate,  who  received 
goods  of  the  intestate  after  his  death  from  his  widow,  in  payment  of  tho 
debt,  cannot  protect  his  possession  against  an  action  of  trover  by  the  lawftil 
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admimstrator,  upon  the  groimd  of  sucli  delivery  having  been  made  by  one 
who  had,  by  such  intermeddling,  made  heraelf  executrix  de  son  tort ;  no  fact 
appearing  to  give  colour  to  her  naving  acted  in  that  respect  in  the  character 
of  executrix,  except  the  single  act  of  wrong  complained  of,  in  which  the 
defendant  particii)ated.     Mountford  v.  Gibson 599 

FACTOR — Lien. — ^The  general  lien  of  a  factor  does  not  extend  so  as  to 
secure  a  debt  due  to  him  from  the  principal  before  the  relation  of  principal 
and  factor  was  constituted.    Houghton  v.  Matthews        ....    815 

FALSE  IMPRISONMENT.     See  Magistrate. 

FRAUDS,  STATUTE  OF — Consideration  —  Parol  evidence.  —  No 

person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  promise  to  pay 
the  debt  of  another,  unless  the  agreement  upon  which  the  action  is  brought, 
or  some  note  or  memorandum  thereof,  be  in  writing ;  by  which  word 
'*  agreement''  must  be  understood  the  consideration  for  the  promise  as  well 
as  the  promise  itself.  And  therefore  where  one  promised  in  writing  to  pay 
the  debt  of  a  third  person,  without  stating  on  what  consideration,  it  wsis 
holden  that  pEUX)l  evidence  of  the  consideration  was  inadmissible  by  the 
Statute  of  Frauds ;  and  consequently  such  promise  appearing  to  be  without 
consideration  upon  the  face  of  the  written  engagement,  it  was  nudum  pactum 
and  gave  no  cause  of  action.     Wain  v.  Warltera 645 

And  see  Vendor  and  Purchaser,  4 ;  and  Will,  25. 

GOODS,  SALE  OF — 1.  Delivery  to  Carrier.— Delivery  of  goods  by  the 
vendor  on  behalf  of  the  vendee  to  a  carrier  not  named  by  the  vendee,  is  a 
delivery  to  the  vendee ;  so  that  the  vendor  may  maintain  an  action  for  goods 
sold  and  delivered.  But  if  credit  has  been  given,  the  right  to  sue  in  this 
form  of  action  is  suspended  during  the  running  of  the  credit.  Dutton  v. 
Sclomonson 883 

2.  Factor's  Lien. — The  general  lien  of  a  factor  does  not  extend  so  as 

to  secure  a  debt  due  to  him  from  the  principal  before  the  relation  of 
principal  and  factor  was  constituted. 

A.  a  factor,  having  sold  goods  of  B.  in  his  own  name  to  C,  the  latter, 
without  paying  for  these  goods,  sent  another  parcel  of  goods  to  A.  to  sell  for 
him,  never  having  employed  A.  as  a  factor  before.  C.  then  became 
bankrupt,  and  his  assignees  claimed  the  goods  sent  by  him  to  A.  and  which 
still  remained  unsold,  tendering  the  charges  upon  those  goods.  A.  refused 
to  deliver  them  up,  claiming  a  lien  upon  them  for  the  price  of  the  former 
goods  sold  by  him  to  C,  there  being  a  balance  then  due  from  B.  to  himself. 
Held  that  the  assignees  were  entitled  to  recover.    Houghton  v.  Matthews  815 

3.  Property  in — Bill  of  lading. — ^The  shipment  of  goods  pursuant 

to  an  agreement  between  the  shipper  and  consignee,  by  which  the  goods  are 
ou  shipment  to  become  the  property  of  the  latter,  vests  the  property 
accordingly,  subject  only  to  the  shipper's  right  (as  vendor)  to  stop  tne  goods 
in  transitu. 

The  circumstance  that  the  bill  of  lading  has  been  made  out  to  the  order  of 
the  shipper  is  not  conclusive  against  the  immediate  vesting  of  the  property 
in  the  consignee ;  nor,  if  the  property  has  so  vested,  can  such  a  bill  of  lading 
be  made  available  in  an  action  of  trover  against  the  consignee  who  has  sold 
the  goods  after  obtaining  possession  of  them  without  Hie  authority  of  an 
indorsed  bill  of  lading. 

Opinion  expressed  by  Lord  Ellenbobguoh,  Ch.  J.,  and  Lawbence,  J. 
(though  thought  unnecessary  for  the  decision),  that  the  indorsement  of  a  bill 
of  lading  by  the  shipper  to  an  agent  for  a  particular  purpose  and  without 
valuable  consideration  given  by  the  agent,  does  not  confer  any  title  upon  the 
agent  to  sue  in  trover  for  goods  comprised  in  tiiat  bill  of  la^g.  Caxe  v. 
Harden 670 
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GOODS,  SALE  OF — 4.  Stoppage  in  transitu. — A  trader  in  England 
xsliarters  a  ship  on  certain  conditions  for  a  voyage  to  Hussia,  and  to  bring 
goods  home  from  his  correspondent  there,  who  accordingly  ships  the  goods 
on  account  and  at  the  risk  of  the  freighter,  and  sends  him  the  mvoices  and 
bills  of  lading  of  the  cargo :  held  that  the  delivery  of  the  goods  on  board 
.such  chartered  ship  does  not  preclude  the  right  of  me  consignor  to  stop  the 
^ods  while  in  transitu  on  board  the  same  to  the  vendee  in  case  of  his 
insolvency  in  the  meantime  before  actual  delivery,  any  more  than  if  they 
had  been  delivered  on  board  a  general  ship  for  the  same  purpose.  The  case 
is  distinguishable  from  that  where  a  ship  is  let  to  a  trader  who  has  full 
-control  over  her,  finding  the  provisions  for  the  ship  and  paying  the  master. 
Bohtlingk  v.  InglU 490 

5.  Stoppage  in  transitu — Wrongful  seizure  by  consignor. — 


Where  the  consignor  of  goods  abroad  advised  the  consignee  by  letter  that  he 
had  chartered  a  certain  snip  on  his  account,  and -inclosed  him  an  invoice  of 
the  goods  laden  on  board,  which  were  therein  expressed  to  be  for  account  and 
risk  of  the  consignee,  and  also  a  bill  of  lading  in  the  usual  form,  expressing 
the  delivery  to  be  made  to  order,  &c.  he  paying  freight  for  the  said  goods 
according  to  charter-party;  and  the  letter  of  advice  also  informed  the 
consignee  that  the  consignor  had  drawn  bills  on  him  at  three  months  for  the 
value  of  the  cargo:  held  that  the  invoice  and  bill  of  lading  sent  to  the 
consignee,  and  the  delivery  of  the  goods  to  the  captain,  vested  the  property 
in  the  consignee,  subject  only  to  be  devested  by  the  consignor's  right  to  stop 
the  goods  in  transitu  in  case  of  the  insolvency  of  the  other.  And  the 
consignor's  agent  having  obtained  possession  of  the  cargo  under  another  bill 
of  lading,  and  having  refused  to  deliver  it  up  unless  the  consignee  would 
make  immediate  payment,  which  he  declined  doing,  but  offered  his  accept- 
ances at  thi'ee  months  in  the  manner  before  stipulated;  hold  that  the 
consignee  mieht  maintain  trover  against  such  agent  without  having  tendered 
payment  of  the  freight  either  to  him  or  the  captain,  the  defendant  having 
possessed  himself  of  the  goods  wrongfully.     Wculey  v.  Montgomery        .   526 

-6.  Stoppage  in  transitu. — ^A.  and  B.  traders  living  in  London, 


were  in  the  course  of  ordering  goods  of  the  defendants,  (cotton  manu- 
facturers at  Manchester,)  to  be  sent  to  M.  &  Co.  at  Hull,  for  the 
purpose  of  being  afterwards  sent  to  the  correspondents  of  A.  and  B.  at 
Hamburg;  and  on  the  31st  of  March  A.  and  B.  sent  orders  to  the  defend- 
ants for  certain  goods  to  be  sent  to  M.  &  Co.  at  Hull,  to  be  shipped  for 
Hamburg  as  usual.  Evidence  being  given  that  under  the  course  of  dealing, 
M.  &  Co.  on  the  goods  coming  into  their  hands,  waited  for  further  orders 
from  A.  and  B.  as  to  their  disposal :  held,  that  as  between  buyer  and  seller 
the  right  of  the  defendants  to  stop  as  in  transitu  was  at  an  end  when  the 
goods  came  to  the  possession  of  M.  &  Co.  at  Hull. 

But  it  was  competent  for  A.  and  B.,  who  became  insolvent  some  time  in 
July,  but  committed  no  act  of  bankruptcy  till  the  26th  of  September,  to  agree 
bonh  fifhy  and  not  from  motives  of  voluntary  and  undue  preference,  to  give 
up  the  goods  to  the  defendants  in  the  latter  end  of  July. 

And  held  that  the  circumstances  of  the  bankrupts  having  called  a  meeting 
of  their  creditors,  and  having  taken  legal  advice,  and  being  encouraged  by 
the  result  of  such  meeting  and  advice  to  give  up  the  goods,  was  evidence  for 
the  jury  to  find  that  the  goods  were  given  up  bond  fide,  and  not  from  any 
motive  of  voluntary  and  undue  preference  to  the  defendants,  though  done  by 
the  bankrupts  in  a  situation  of  impending  bankruptcy  at  the  time;  the 
defendants,  at  the  time  of  such  giving  up  of  the  goods  by  the  bankrupts, 
holding  possession  of  the  goods  upon  a  claim  of  right  to  stop  them  in 
transitu,    Dixon  v.  Baldwen 681 

7.  A.,  the  general  agent  in  London  of  B.  &  Co.  a  house  at  Paris, 


with  power  to  export  for  them  to  such  markets  as  he  should  think  fit,  purchased 
goods  in  the  name  of  B.  &  Co.  of  C.  at  Manchester,  and  directed  them  to  be 
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Hent  to  D.  a  packer  in  London.  After  their  arriTal  A.  had  some  of  the  goods 
unpacked  and  sent  away,  and  the  remainder  repacked.  News  then  arriyed 
of  the  failure  of  B.  &  Co.  Held  that  l^e  goods  in  D.'s  hands  were  no  longer 
in  transitu,  and  that  C,  therefore  had  no  right  to  stop  them.  Leeds  y. 
Wright 779 

GOODB,  BAIiE  OF—  8.  Stoppage  in  tranaitu.— On  the  16th  of  March, 
1802,  goods  were  forwarded  from  Sfanchester,  addressed  to  A.  at  the  Bull 
and  Mouth  Inn,  London,  in  consequence  of  a  previous  order  from  him.  On 
the  23rd  of  the  same  month  the  goods  were  sent  to  the  defendant's  house  as 
the  packer  of  A.,  the  latter  haying  giyen  no  direction  at  the  Bull  and  Mouth 
Inn  respecting  these  particular  gooSa ;  but  haying  giyen  a  general  order  that 
aU  goods  addressed  to  him  should  be  sent  to  the  defendant ;  A.  haying  no 
warehouse  of  his  own.  On  the  11th  of  March  A.  committed  an  act  of  bank- 
ruptcy. When  the  goods  arriyed  at  the  defendant's  they  were  booked  to 
the  account  of  A.,  and  the  defendant,  not  knowing  of  A.'s  bankruptcy,  un- 
packed the  goods  to  ascertain  the  contents.  On  the  31st  of  Moirch  the 
goods  were  claimed  by  the  consignees,  and  on  the  day  after  by  the 
assignees  of  A.  against  whom  a  commission  had  been  taken  out.  Held  that 
the  tranaitua  of  the  goods  was  at  an  end  when  they  arrived  at  the  defendant's 
house;  imd  consequently,  that  the  plaintiffs,  as  the  assignees  of  A.,  were 
entitled  to  recover  them  m  an  action  of  trover.    ScoU  y.  Fettit      .        .    804 

GOODS — ^XTnauthorised  delivery.    See  Executor  de  son  tort. 

OUABDIAN.    See  Juriadiction,  2 ;  and  Public  Policy. 


CORPUS. — ^A  habeas  corpus  ad  testificandum  issued  to  bring 
up  a  prisoner  to  give  evidence  before  an  election  committee  at  the  House  of 
Commons,  on  affidavit  of  service  of  a  lule  to  shew  caxise  on  the  different 
persons  concerned,  and  no  cause  shewn.    lie  Price        ....    637 

HUSBAND  AND  WIFE— 1.  Separate  Estate  of  Wife.— Gift  by 
a  /etne  covert  of  her  separate  property  to  her  husband  not  inferred  without 
clear  evidence :  nor  on  the  other  hajid  against  the  husband  a  gift  to  her 
separate  use. 

Husband  a  trustee  for  the  separate  use  of  his  wife,  of  a  legacy  to  her 
separate  use  received  by  him.    Mich  v.  Cockdl,  Rich  y.  JELull        .        .    227 

2. A  husband  taking  a  reversionar}'  lease  of  leasehold  premises 


bequeathed  to  the  separate  use  of  his  wife,  is  a  constructive  trustee  for  the 
wife,  and  he  is  accountable  for  the  rents  and  profits  received  by  him  in 
respect  of  his  wife's  separate  leasehold  property,  where  her  assent  to  such 
receipt  cannot  be  presumed.    Parker  y.  Brooke 299 

And  see  ICarried  Woman. 

INFANT — 1.  Custody. — The  father  of  a  child  is  entitled  to  the  custody  of 
it,  though  an  infant  at  the  breast  of  its  mother :  if  the  Court  see  no  ground 
to  impute  any  motive  to  the  father  injurious  to  the  health  or  liberty  of  such  a 
child,  as  by  sending  it  out  of  the  kingdom ;  the  father  being  at  the  time  an 
alien  enemy  domicued  in  this  kingdom,  and  the  mother  being  an  English- 
woman and  apprehensive  only  that  he  meant  to  send  the  chud  abroad,  but 
assigning  no  sufficient  reason  for  such  her  apprehension. 

If  the  putative  father  of  a  bastard  child  obtain  possession  of  it  by  force  or 
fraud,  the  Court  will  order  it  to  be  restored  on  the  application  of  the  mother. 
Rex  v.  De  Manneville 69«i 

2.  Ghiardianship  of.     See  Jurisdiction,  2. 


And  see  Will,  13. 


VOL.  vn.]  INDEX,  909 

IKJXTSrCTION — Canal — ^Bepair. — Order  specifically  to  repair  the  banks 
of  a  canal,  and  stop-gates  and  o&er  works,  refused. 

Bat  the  effect  was  obtained  by  an  order,  to  restrain  impeding  the  plaintiff 
from  navigating,  using,  and  enjoying,  by  continuing  to  keep  the  canals; 
banks,  or  works,  out  of  repair,  by  divertinff  the  water,  or  preventing  it  by 
the  use  of  locks  from  remaining  ia  the  canals,  or  by  continuing  the  removal 
of  a  stop  gate.    Lane  v.  Neiodigate 381 

And  aee  Partnership,  2. 

INSUBANCE  (MABIKE) — 1.  Alien  property. — An  insurance  on  proods 
from  London  to  Bayonne  in  France,  shipped  on  board  a  neutral  ship  on 
account  and  at  the  nsk  of  Frenchmen,  before  the  declaration  of  hostilities 
between  Great  Britain  and  France,  but  exported  afterwards,  cannot  be 
enforced  against  the  underwriter  even  after  the  restoration  of  peace,  to 
recover  a  loss  by  capture  of  a  co-belligerent  (though  not  stated  to  be  an  ally) 
during  the  war.  Every  insurance  on  alien  property  by  a  British  subject 
must  DC  understood  with  this  implied  exception,  that  it  shall  not  extend  to 
cover  any  loss  happening  during  the  existence  of  hostilities  between  the 
respective  countries  of  the  assured  and  assurer.    Brandon  v.  Curling  .    592 

2.  Closine  of  port  of  destination. — If  a  cargo  of  a  perishable 

nature  be  insured  from  A.  to  B.  with  the  usual  memorandum,  and  in  the 
course  of  the  voyage  information  be  received  by  the  master  that  the  port  of 
B.  is  shut  against  the  ships  of  his  nation,  in  consequence  of  which  the 
commander  of  the  convoy  orders  the  ship  to  proceed  to  another  port,  and  the 
cargo  to  be  there  sold  by  order  of  the  Vice- Admiralty  Court  for  a  very  small 
«um  of  money,  the  assured  cannot  abandon  as  for  a  total  loss.  It  seems 
that  if  the  voyage  be  lost  in  consequence  of  the  port  of  destination  being 
shut  against  the  ship  insured,  the  assured  cannot  aeclare  upon  this  as  a  loss 
within  the  policy.    Hadkinaoti  v.  Bobinson    ......    786 

3.  Commencement  of  risk. — ^XJnder  a  policy  of  insurance  on  goods 

from  A.  to  B.,  C.  and  D.,  the  risk  attached  where  the  ship,  which  was 
captured  before  the  dividing  ^int,  sailed  with  the  intention  to  proceed 
directiy  to  ]).,  without  first  visiting  the  intermediate  places:  though  if  she 
mean  to  go  to  more  than  one  of  the  places  so  named,  she  must  visit  them  in 
the  order  in  which  they  stand  in  the  policy.  How  far  a  representation  made 
to  one  underwriter  shall  be  taken  to  extend  to  the  rest ;  and  what  shall  be 
evidence  of  it.    Maraden  v.  Beid ulG 


4.  Commencement  of  risk. — ^Where  by  a  policy  of  insurance  ship 

and  ^foods  were  insured  **  at  and  from  all  and  every  port,  &c.  on  the  coast  of 
Brazil,  and  after  the  17th  September  to  the  Cape  or  Good  Hope,  be^nning 
the  adventure  upon  the  goods  from  the  loading  thereof  aboard  the  said  ship 
at  all  or  every  port,  &c.  on  the  coast  of  Brazil,  and  from  the  17th  September, 
1800 ;  and  upon  the  ship  in  the  same  manner,*'  with  liberty  to  sau  to,  &c. 
any  places  backwards  or  forwards  under  the  Portuguese  Government,  &c.  at 
a  premium  of  four  guineas  per  cent.,  to  return  3/.  10«.  should  the  ship  have 
arrived  or  the  risk  have  otherwise  ceased  on  or  before  the  17th  of  September : 
held  that  the  policy  could  only  have  attached  on  homeward-bound  cargo, 
laden  on  board  at  the  coast  of  Brazil;  and  that  it  did  not  cover  a  cargo  origi- 
nally taken  in  at  the  Cape  of  Good  Hope,  and  which  continued  on  board 
after  the  17th  of  September,  wlule  the  ship  was  on  the  coast  of  Brazil,  and 
afterwards  on  her  return  to  the  Cape.  Neither  did  the  policy  ever  attach 
upon  the  ship  itself ;  no  goods  having  been  laden  on  boara  at  the  coast  of 
Brazil.  Fobcies  of  insurance  are  to  be  construed  by  the  same  rules  as  other 
instruments,  unless  where,  by  the  known  usa^  of  trade,  or  the  like,  certain 
words  have  acquired  a  peculiar  sense  distmct  from  their  ordinary  and 
popular  sense.    In  an  action  on  a  j>olicy,  the  property  of  the  ship  may  be 
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proved  by  parol  evidence  of  the  possession  of  the  assured,  unless  disproved 
by  the  promiction  of  the  written  documents  of  the  ship  under  the  B^iister 
Acts.  And  held  that  such  parol  evidence  of  ownership,  arising  from  posses- 
sion at  a  particular  period,  was  not  disproved  by  shewing  a  prior  register  in 
the  name  of  another  and  a  subsequent  register  to  the  same  person.  Bobertson 
T.  French 535 

IKSUBANCE  (MABINE) — 5.  Damage  to  cargo. — ^Policy  on  fruit 
from  Cadiz  to  London,  with  the  usual  memorandum.  In  the  course  of  the 
voyage  the  fruit  was  so  much  damaged  by  sea- water,  that  it  became  rotten 
and  stimk ;  and  on  the  ship's  arrival  at  an  mtermediate  port,  into  which  she 
was  driven,  the  government  of  the  place  prohibited  the  landing  of  the  cargo. 
The  ship  also  being  too  much  damaged  to  proceed  on  the  voyage,  was  sold, 
rand  the  cargo  necessarily  thrown  overboard.  Held  that  the  assured  were 
entitled  to  recover  for  a  total  losa    Dyson  v.  Bowcro/t  ....    809 

6.  £m.bargo — ^Abandonment. — ^Upon  a  hostile  embargo  in  a  foreign 

port  the  owner,  who  had  separately  insured  ship  and  freight,  abandoned 
them  to  the  respective  underwriters,  which  was  accepted  by  them;  after 
which  the  embargo  was  taken  off,  and  the  ship  completed  her  voyage  and 
earned  freight :  held  that  the  assured  could  not  recover  as  for  a  total  loss  of 
freight,  the  height  having  been  in  fact  earned ;  or  supposing  it  to  have 
been  in  any  other  sense  lost  to  the  assxired  by  the  abandonment  of  the  ship 
to  the  underwriters  thereon,  it  was  so  lost,  not  by  any  peril  insured  against, 
but  by  the  voluntary  act  of  the  assured  in  making  such  abandonment. 
McCarthy  v.  Ahd 711 

7.  Toreign  shii) — Capture  by  British  vessel. — An  underwriter 

on  French  property  in  time  of  peace  is  not  liable  for  a  loss  occasioned  by 
capture  by  the  King's  ships  during  hostilities  which  commenced  between 
Great  Britain  and  France  subsequent  to  the  policy  being  effected,  and  termi- 
nated prior  to  the  action  brought.    Gamha  v.  Le  Memrier    .        .        .    590 

-< 8.  Foreign  ship — Exception  as  to  capture  by  British  vessel 

^Arrival. — A  i)olicy  on  a  foreign  ship  must  be  understood  as  containing  an 

exception  of  all  captures  made  by  the  authority  of  our  own  Government. 

A  clause  in  a  ship  policy  at  and  from  Lisbon  to  Cadiz,  and  at  and  from 
thence  to  Flushing,  at  a  premium  of  20^  per  cent.,  to  return  8^  per  cent,  if 
the  ship  insured  sailed  with  convoy  from  Cadiz  for  England,  and  2/.  per  cent, 
more  for  convoy  from  England  to  Flushing,  or  10/.  per  cent,  if  with  convoy 
for  the  voyage,  and  arrived,  does  not  entitle  the  assured  to  a  return  of 
premium  of  8/.  per  cent,  in  consequence  of  the  ship's  arrival  merely  in  Eng- 
land with  convoy  from  Cadiz,  being  afterwards  captured  before  her  arrival 
at  Flushing :  for  arrived  means  at  the  ultimate  port  of  destination.  KeUner 
V.  Le  Mesurier 581 

9.  Premiums  on  illegal  insurance. — ^Where  credit  was  given  by 

insurance  brokers  in  an  account  delivered  in  by  them  to  an  underwriter  for 
the  premiums  of  re-assurances,  declared  iUegal  by  the  stat.  19  Geo.  IE.  c.  37, 
after  which  the  assured  gave  notice  to  the  brokers  not  to  pay  the  money  over 
to  the  underwriter,  and  indemnified  them  for  withholding  it :  held  that  the 
underwriter  could  not  maintain  an  action  against  the  brokers  to  recover  such 
premiums  as  for  money  had  and  received  by  them  to  his  use,  the  transaction 
oeing  illegal,  and  the  money  not  having  been  actually  paid,  but  only  credit 
given  for  it  in  account.    Edgar  v.  Fmvler 433 

— -^  10.  Implied  warranty  of  seaworthiness — Non-disclosure  of 
survey. As  an  assured  impbedly  warrants  the  ship  insured  to  be  sea- 
worthy, whatever  forms  an  ingredient  in  seaworthiness  is  not  necessary  to  be 
disclosed  by  the  assured  to  tne  underwriter,  in  the  first  instance,  unless 
information  upon  the  subject  be  particularly  called  for;  and  then  the  assured 
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must  disclose  truly  what  lie  knows  in  the  respect  req[uiTed.  Therefore  where 
the  assured  of  a  ship  had  received  a  letter  from  his  captain  informing  him 
that  he  had  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  on  account 
of  her  bad  character ;  but  the  survey  which  accompanied  the  letter  gave  the 
ship  a  good  character :  held  that  the  non-disclosure  of  such  letter  and  survey 
to  tiie  underwriters  did  not  vacate  the  policy ;  though  it  appeared  in  evi- 
dence that  such  circumstance,  if  known,  would  have  enhanced  the  premium 
of  insurance.    Haywood  v.  Rodgers 638 

INSUBANCE  (MABIKE)— 1 1 .  Warrantv  of  neutrality— Condemna- 
tion of  ship  by  foreign  Prize  court. — Where  a  foreign  court  of  prize 
professes  to  condemn  a  ship  and  cargo  on  the  ground  of  an  infraction  of 
treaty,  in  not  being  properly  documented,  &c.  as  required  by^  the  treaty 
between  the  goods  of  the  captors  and  captured ;  such  sentence  is  conclusive- 
in  our  courts  against  a  warranty  of  neutrality  of  such  ship  and  cargo  in  an 
action  upon  a  policy  of  insurance  against  the  underwriter ;  although  iiuerences 
were  drawn  in  such  sentence  from  ex  parte  ordinances  in  aid  of  the  conclusion 
of  such  infraction  of  treaty.  Baring  v.  The  Royal  Exchange  Assurance- 
Company 657 

12.  A  sentence  of  a  foreign  court  of  prize  is  conclusive  evidence 

in  an  action  upon  a  policy  of  insurance  upon  every  matter  within  the  jurisdic- 
tion of  such  court  upon  which  it  has  professed  to  decide. 

Therefore  where  a  Danish  ship,  warranted  neutral,  was  captured  by  a 
French  ship  of  war  (Denmark  being  at  peace  with  France),  and  the  court  in 
which  she  was  libelled  as  prize,  professing  to  consider  that  the  build 
of  the  vessel  was  unknown,  that  sne  was  sold  to  a  neutral  subject  only 
since  the  declaration  of  war,  that  the  bill  of  sale  does  not  mention  ner  place 
of  build  or  her  original  owner,  that  the  mate  and  the  third  officer  were  natu- 
ralised Danes  only  since  the  declaration  of  war,  and  that  the  greater  part  of 
the  crew  were  subjects  of  hostile  powers,  condemned  the  ship  as  good  and 
lawful  prize;  such  condemnation  is  conclusive  against  the  warrant  of  neu- 
trality in  an  action  on  the  policy  against  the  imderwriter;  and  no  evidence 
could  be  received  to  falsify  the  facts  affirmed  by  such  sentence,  nor  to  shew 
that  the  conclusion  was  unfounded :  although  the  sentence  proceeded  to  refer 
to  certain  ordinances  of  France  containing  rules  to  direct  the  judgment  of  its 
courts  in  the  consideration  of  the  question  of  neutralitjr ;  by  which  rules  the 
prize  court  appear  to  have  regulated  their  judgment  m  the  conclusion  they 
had  drawn.    Bolton  v.  Gladstone 674 

13.  Policy  of  insurance  on  goods  on  board  the  CatJierine,  an 

American  vessel.  After  the  policy  was  effected,  doubts  having  arisen 
whether  the  policy  contained  a  warranty,  the  underwriters  signed  an  agree- 
ment, that  in  case  of  capture  or  seizure,  the  assured,  before  they  claimed  for 
a  loss,  must  produce  proofs  of  the  ship  being  American  bottom,  and  by  bills 
of  lading  shew  that  the  cargo  had  been  shipped  on  account  and  risk  of  A.  B. 
upon  which  they  would  settle  by  granting  bills  at  four  months  for  the 
amount  of  their  subscriptions ;  in  full  dependence  that  the  insured  would  use 
their  best  endeavours  to  recover  the  property  as  for  account  of  the  shippers. 
Held  that  on  proof  being  produced  tnat  the  ship  was  American  bottom,  and 
the  cargo  shewn  by  bills  of  lading  to  have  been  shipped  on  accoimt  and  risk 
of  A.  B.,  the  assured  were  entitled  to  recover  on  a  loss  by  capture,  notwith- 
standing the  production  by  the  underwriters  of  any  French  sentence  of  con- 
demnation to  falsify  the  warranty. 

A  sentence  of  condemnation  in  a  French  Court  of  Admiralty  is  admissible 
evidence  in  an  action  here  between  the  assured  and  underwriters  of  a  policy 
of  insurance  containing  a  warranty  of  neutrality. 

It  seems  that  the  sentence  of  a  foreign  Court  of  Admiralty  condemning  a 
ship  warranted  neutral,  in  which  the  consideration  leadins;  to  the  judgment 
proceeded  on  the  want  of  a  document  not  required  by  the  hiw  of  nations,  but 
which  adjudges  ''  lawful  prize  all  the  goods  and  effects  which  compose  the 


912  INDEX.  [R.K. 

cargo  of  the  said  ship,  since  the  whole,  owing  to  the  captain  not  being  pro- 
vicked  wim  pro{>er  and  regular  dispatches  and  papers,  Is  to  b^  deemM  the 
property  of  the  enemies  of  the  French  BepuMic,"  is  conclusive  evidence 
against  the  warranty  of  neutrality.    Lothian  v.  Henderson    .        .        .    829 

14.  Passport. — ^The25tharticleofthetreatyof  February,  1778, 

between  France  and  America,  which  re<}uires  the  vessels  of  the  two  allies,  in 
case  either  is  at  war,  to  be  furnished  with  a  passport  expressing  {inter  alia) 
the  place  of  habitation  of  the  commander  of  the  vessel,  is  not  complied  with 
by  a  passport  granting  leave  *'  to  G.  D.  commander  of  the  ship  called  the  M.  Y. 
of  the  town  of  P.,  of  the  burthen  of,"  &c. ;  such  description  of  place  being 
applicable  only  to  the  ship  as  the  last  antecedent,  which  is  further  described 
by  her  burthen  in  a  contmuing  sentence ;  and  therefore  the  plaintiff  was 
holden  not  entitled  to  recover  upon  a  policy  of  insurance  on  such  ship  war- 
i-anted  American,  which  had  been  captured  by  the  French  and  condemned  as 
prize.    Baring  v.  Christie 719 

INTEREST,  on  purdiase  money.    See  Vendor  and  Purchaser,  1. 

INTERNATIONAIi  IaA.W. — ^A  judicial  Court  cannot  take  notice  of  a 
foreign  Qovemment,  not  acknowledged  by  the  (Government  of  the  country 
in  which  that  CSourt  sits ;  and  the  fact  of  acknowledgment  is  matter  of 
public  notoriety.     The  City  of  Berne  in  Switzerland  v.  T/ie  Bank  of  England 

218 

JT7SI8DIOTION— 1.  Oolonial  Contract — Jurisdiction  hereupon  con- 
tracts as  to  an  estate  in  the  West  Indies.    Jackson  v.  Petrie  .        .        .    368 

2.  Guardianship  of  infant.— Jurisdiction  of  the  Court  of  Chancery, 

representing  the  Kin^,  as  parens  patrite,  to  control  the  right  of  a  father  to 
the  possession  of  his  child.  Order,  restraining  him  from  removing  the 
child,  or  doing  any  act  towards,  or  for  the  purpose  of,  removing  it,  out  of  tho 
jurisdiction. 

The  Court  would  not  give  the  possession  to  the  mother,  having  withdrawn 
from  her  husband.     De  ManneviUe  v.  De  ManneviUe      ....     340 

3.  Of  Spiritual  Oourt.    See  Spiritual  Ck>urt.. 


And  see  Criminal  Law,  1. 

LANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Bescission 
of  Contract.— A.  agreed,  in  consideration  of  10/.,  to  let  a  house  to B., 'which 
A.  was  to  repair  and  execute  a  lease  of  within  ten  days,  but  B.  was  to  have 
immediate  possession,  and  in  consideration  of  the  aforesaid  was  to  execute  a 
counterpart  and  pay  the  rent.  B.  took  possession  and  paid  the  10/.  imme- 
diately, but  A.  neglected  to  execute  the  lease  and  make  the  repairs  beyond 
the  period  of  tiie  ton  days,  notwithstanding  which  B.  still  continued  in  pos- 
session :  hedd  ^at  B.  could  not,  bv  quitting  the  house  for  the  default  of  A., 
rescind  the  contract  and  recover  back  the  10/.  in  an  action  for  money  had 
and  received,  but  could  only  declare  for  a  breach  of  the  special  contract ;  for 
a  contract  cannot  be  rescinded  by  one  party  for  the  default  of  tlie  other, 
unless  both  can  be  put  in  statu  quo  as  before  the  contract :  and  hei-e  B.  hod 
an  intormediato  possession  of  the  premises  under  the  agreement.  II tint 
Y.Silk 739 

2.  Lease    -Option  of  renewal. — If  a  lease  be  granted  for  seven, 

fourteen,  or  twenty-one  years,  the  lessee  has  the  option  at  which  of  the 
above  periods  the  lease  shall  determine.    Dann  v.  Spurrier  .        .    '    .     797 

3.  Notice  to  quit. — ^Where  a  lease  for  twenty-one  years  contained 

a  proviso  that  in  case  either  landlord  or  tenant,  or  their  respective  heirs  and 
executors,  wished  to  detormine  it  at  the  end  of  the  first  fourteen  years,  and 
should  give  six  months*  notice  in  writing  under  his  or  their  respective 
hands,  me  tonn  should  cease;  held  that  a  notice  to  quit,  signed  by  two  only 
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of  three  executors  of  the  original  lessor,  to  whom  he  had  bequeathed  the 
freehold  as  joint  tenants,  expressing  the  notioe  to  be  given  on  behalf  of 
tiiemselYes  and  the  third  executor,  was  not  good  under  the  proviso,  which 
required  it  to  be  given  under  the  hands  of  all  three;  neither  could  such 
notice  be  sustained  under  the  general  rule  of  law,  that  one  joint  tenant  may 
bind  his  companions  by  an  act  done  for  his  benefit ;  for  non  eonsiat  that  the 
determination  of  the  lease  was  for  the  benefit  of  the  co- joint-tenant ;  which 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  of  it  to  prove. 
And  the  notice  to  quit  bemg  such  as  the  tenant  was  to  act  upon  at  the  time, 
no  subsequent  recognition  of  the  third  executor  will  make  it  ^ood  by  rela- 
tion :  nor  was  his  joining  in  the  ejectment  evidence  of  his  origmsl  assent  to 
bind  the  tenant  by  the  notice.    Bight  d.  Fisher  v.  ChUhdl     .        .        .    752 

IaANBLOBD  and  tenant — 4.  Specific  performance  of  con- 
tract for  lease — Insolvency  of  tenant. — The  insolvency  of  a  tenant  is  a 
weighty  objection  when  he  seeks  specific  performance  of  an  agreement  for  a 
lease.    Buckland  v.  Hall 1 

5.  Outgoing  tenant — Liability  for  rent. — A  tenant  of  a  farm 


entitled  to  the  way-going  crop  of  the  harvest  1801  after  his  term  expired, 
and  paying  rent  up  to  the  Ladv-day  preceding;  previous  to  that  day,  viz., 
in  June,  1800,  a^prees  to  let  in  uie  new  tenant,  and  sells  the  standing  crops, 
and  takes  a  receipt  for  the  value  thereof,  and  also  for  20/.  **  for  the  right  of 
cropping  the  lands  from  June  18th : "  held,  that,  by  this  sale  of  the  right  of 
cropping,  the  tenancy  is  not  to  be  oonsideied  as  changed,  and  the  outing 
tenant  must  pay  the  rent  for  the  time  from  Lady-day,  1800,  to  Lady-day, 
1801.  The  outgoing  tenant  had  paid  tithes  and  poor's  rate  for  that  time. 
Petrie  v.  Daniel 763 

LABOENSr.    See  Criminal  Law,  2. 

LIBEL.    See  DefiEunation. 

LIEN.    See  Goods,  sale  of,  2. 

LUCITATIONS,  statute  of.    See  WiU,  3. 

LUNACY,  of  Vendor.    See  Vendor  and  Purchaser,  5. 

MAaiSTBATE  —  Stifling  Prosecution.— The  Toleration  Act,  1  W. 
&  M.  c.  18,  provides  (s.  18),  that  any  person  maliciously  disturbing  any 
dissenting  congregation  under  that  Act,  on  proof  before  a  justice  of  peace, 
shall  find  sureties  in  502.,  or  in  default  be  committed  to  prison  till  the  next 
Sessions,  and  on  conviction  forfeit  20Z.  to  the  Crown.  To  an  action  against 
magistrates  for  trespass  and  false  imprisonment  they  pleaded  a  charge  pre- 
ferred bef(^e  them  for  an  offence  against  that  clause,  and  a  commitment  for 
Arant  of  sureties  under  it,  to  the  next  Sessions ;  and  that  before  the  next 
Sessions  it  was  agreed  between  the  prosecutor  and  the  now  plaintiff,  witJi 
the  consent  of  the  committing  magistrates  (the  now  defendants]  that  the 
prosecution  should  be  dropped,  and  the  plaintiff  be  dischareed  at  tiie  Sessions 
for  want  of  prosecution ;  that  the  plaintiff  was  accordin^y  tiben  and  tihere 
so  discharged  in  full  satisfaction  and  discharge  of  the  assault  and  imprison- 
ment: held  this  was  no  le^  satisfaction;  for  either  the  £u;reement  was 
ille^,  as  stifling  a  prosecution  for  a  public  misdemeanor,  ana  thereby  im- 
pedmg  the  course  of  justice ;  or  the  satisfaction,  if  any,  was  moving  from' 
the  prosecutor  only,  and  not  from  the  justices;  their  authority  over  the 
prosecution  being  at  an  end  after  the  commitment  of  the  plaintin,  and  their 
consent  afterwards  to  the  prosecutor  dropping  the  prosecution  being  a  mere 
nullity,  and  no  satisfaction  for  a  prior  injury,  if  any,  received  by  the  plaintiff 
from  their  act.    Edgcombe  v.  Eodd        .......    700 

MALICE.    5ee  Action,  2;  Defamation,  1. 

KANOB— Bight  of  lord  to  remove  market.    See  Karket. 

B.B. — ^VOL.  VII.  8  K 
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KAJtKET — ^Biffht  of  lord  to  remove. — ^The  lord  of  a  manor,  to  whom 
a  grant  of  a  market  is  made  infra  villam  de  W,  may  hold  it  any  where 
infra  villam  de  W. ;  and  whether  villa  extend  to  the  town  of  W.  or  the  town- 
Bhip  or  parish  of  W.  the  lord  has  a  right  to  remove  the  market-place  from 
one  situation  to  another  within  the  precinct  of  his  ^rant.  And  though  he 
should  have  holden  it  for  above  twenty  years  within  the  township  of  W. 
whon  the  ^rant  only  gave  it  him  within  the  town  properly  so  callea  at  tiie 
time,  vet  if  he  afterwards  gave  notioe  of  the  removal  to  another  place  in  the 
township,  the  public  have  no  right  to  go  upon  his  soil  and  freehold  in  the  old 
market-place ;  and  any  person  going  there  is  liable  to  an  action  of  trespass 
by  the  lord.     Curwen  v.  Salkeld 510 

MABKET  FBIOE.    See  Annuity,  1. 

MAKBTED  WOMAN — 1.  Separate  estate— Execution. — ^A  married 
woman's  general  engagements  create  no  charge  upon  her  separate  estate. 
Her  ^nend  creditors  can  only  enforce  their  claims  by  obtaining  judgment 
and  issuing  execution  against  her  separate  estate  when  she  has  separate 
estate  which  is  available  and  can  be  taken  in  execution. 

As  to  execution  against  the  property  of  a  married  woman,  Qucere,  Nantes 
V.  Corrode 156 

2.  Transfer  of  Stock  to. — Under  the  old  law  of  husband  and  wife, 

the  transfer  of  stock  into  the  name  of  a  married  woman  did  not  operate  as  a 
reduction  of  the  stock  into  the  possession  of  the  husband.  Wildman  v. 
Wildman 153 

3.   Void    Contract — Betum    of    consideration. — A    married 

woman's  contract  (intended  to  charge  a  particular  part  of  her  separate 
estate),  being  void  by  statute,  her  liability  to  return  the  consideration 
money  on  an  implied  assumpsit  cannot  be  enforced  in  equity  as  constituting 
a  general  engagement  binding  her  separate  estate.    Jones  v.  Harris    .    282 

And  see  Husband  and  Wife. 

ICABBHALLINa.    See  Asseto. 

MORTGAGE — 1.  Assignment — Accounts. — ^Assignment  of  a  mortgage 
by  a  mortgagee  in  possession,  without  the  concurrence  of  the  mortg^or 
who  subsequently  executed  a  deed  which  contained  a  statement  and  settle- 
ment of  the  accoimts  between  himself  and  the  assignee  of  the  mortgage, 
who  continued  in  possession  until  after  the  mortgagor's  death.  The  repre- 
sentatives of  the  mortgagor  claimed  to  reopen  the  accounts  on  the  ground  of 
the  improper  charge  of  a  commission  by  the  assignee.  Liberty  was  given 
to  surcharge  and  falsify  the  accounts  of  the  assignee,  but  the  assignee  was 
not  liable  in  respect  of  previous  overcharges  by  the  original  mortgagee. 
Chamhera  v.  Oddwin 181 

2.  Equitable. — ^No  equitable  mortgage  by  a  deposit  of  deeds  with 

the  wife  of  the  debtor.    Ex  parte  Coming 149 

3.  Foreclosure. — ^After  foreclosure  and  sale  of  the  mortgaged  estate, 

the  mortgagee  may  be  restrained  from  recovering  the  difference  at  law. 
Perry  y»  Barker 116 

4.  Priority — Notice   of  Assignment. — ^The  priorities  inter  se  of 

successive  assignees  of  a  mortage  of  real  estate  are  regulated  by  the  dates 
of  their  respective  assignments,  and  are  independent  of  any  question  of 
notice  to  the  mortgagor.  The  debt  is  incident  to  the  security  and  passes 
with  it. 

Notice  to  the  mortgagor  of  assignment  not  necessary  to  its  validity.  Jones 
V.  Oibhons 247 

MOBTMAIN.    See  Will,  &-10. 

MUBDEB.    See  Oriminal  Law,  3. 

NE  EXEAT  BEGNO.    See  Prerogative  Writ. 
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NOTICB. — 1.  Purcliaser  without.    See  Discovexy. 

2.  Of  aBsignxnent.    iSee  Mortgage,  4. 

3.  To  quit.    See  Landlord  and  Tenant,  3. 

NTTISANCE — Trespass  to  abate  a  nuisance  may  be  Justified. — 
If  a  man  in  his  own  soil  erect  a  tiling  which  is  a  nuisance  to  another,  as  by 
stopping^  a  rivulet,  and  so  dimimshing  the  water  used  by  him  for  his  cattle ; 
the  parfy  injured  may  enter  on  the  soil  of  the  other  and  abate  the  nuisance, 
and  justify  the  trespass ;  and  this  right  of  abatement  is  not  confined  merely 
to  nuisances  to  a  house,  to  a  null,  or  to  land.    Raikes  y.  Townsend      .     776 

OFFICEB.    See  Poor  Sate. 

PABTNEBSHIP— 1.  Bills  drawn  by  former  partner  after  dis- 
solution—  Notice.  —  A.,  B.  and  C.  haying  dissolved  partnership,  C,  after 
such  dissolution,  drew  bills  in  the  partnership  firm  in  favour  of  D.,  he  not 
knowing  of  such  dissolution,  upon  which  D.  brought  his  action  against  all 
the  former  partners,  and  C.  having  pleaded  his  bankruptcy,  D.  entered  a 
noli  prosequi  as  to  him,  and  recovered  judgment  against  A.  and  B.,  which 
was  afterwards  satisfied  by  the  attorney  of  A.  and  B.,  who  advanced  part, 
and  borrowed  the  rest  of  the  money  on  their  joint  credit :  held  that  the  sum 
so  paid  in  satisfaction  of  the  judgment  might  be  recovered  in  a  joint  action 
by  A.  and  B.  against  0.     Osborne  v.  Harper 696 

-2.  Injunction.— Injunction  to  restiuin  a  surviving  partiier  from 

disposing  of  the  joint  stock,  and  receiving  the  outstanding  debts.  Hartz  v. 
Schroder 55 

3.  Firm-name,  permission  to  use.    See  Trade-Name. 

POOB  BATE — Officer's  quarters. — ^Where  the  commanding  officer  in 
barracks  had  distinct  aparhnents  allotted  to  him,  one  in  piu*ticular  for 
transacting  the  business  of  the  regiment,  and  the  others  fitted  up  for  the 
accommo&tion  of  himself  and  his  family,  who  resided  there  with  him, 
contaiiun^  amongst  others  a  kitchen,  wash-house,  and  coach-house,  together 
with  a  st£U)le  yai^  and  garden ;  held  that  he  was  rateable  to  the  relief  of  the 
poor  for  the  same,  having  a  beneficial  enjoyment  of  them  beyond  Lis 
necessary  accommodation  as  an  officer  for  the  purpose  of  public  service. 
Rex  y.  Terrott 502 

And  see  Will,  10. 

POWEB  OF  APPOINTMENT.  — 1.  Though  to  effect  the  execution 
of  a  power  by  will,  a  direct  reference  to  the  power  is  not  necessary,  the 
intention  must  distinctly  point  to  the  subject  of  it.    Bennett  y.  Aburrow   131 

2.  A  purchaser,  to  avail  himself  of  an  outstanding  term  against 

dower,  must  have  procured  an  assignment,  or  at  least  a  declaration  of  tirust ; 
or  have  got  possession  of  the  deed  creating  the  term.  A  general  power  of 
appointment  over  the  whole  estate  may  subsist  in  the  same  person,  who  has 
the  fee-simple. 

The  execution  of  a  power  of  appointment  operates  bj  way  of  limitation  of 
a  use  under  and  by  the  effect  of  the  instrument  reservmg  the  power :  the  fee 
vesting  in  the  meantime. 

Not  necessary  to  recite  an  intention  to  execute  a  power,  if  the  act  can  be 
done  only  by  that  authority. 

But  where  the  act  purports  to  pass  the  interest,  it  shall  be  considered  so 
intended,  and  not  to  exercise  an  authority.     Maundrdl  v.  Maundrell   .     393 

PBACTIOE — ^Pleadin^ — ^Estoppel.-y-If  a  verdict  be  found  on  any  fact 
or  title,  distinctiy  put  in  issue  in  an  action  of  trespass,  such  verdict  may  be 
pleaded  by  way  of  estoppel  in  another  action  between  the  same  parties  or 
their  privies,  in  respect  of  the  same  fact  or  title.     Outram  v.  Morewood     473 

And  see  Discovery ;  and  Evidence. 

3x2 
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PBEBOOATIVE  WBIT— Affidavit  of  foots.— Writ  of  ne  exeat  regno,  a 
high  prerogative  writ,  originally  applicable  to  purposes  of  state ;  afterwards 
extended  to  private  transactions ;  confined  to  cases  of  equitable  debt. 

The  affidavit  must  be  as  positive  as  an  affidavit  to  hold  to  bail :  informa- 
tion and  belief  admitted  only  upon  matter  of  pure  account,  as  between 
partners  and  executors. 

The  application  ought  to  be  as  prompt  as  possible.    Jackson  v.  Petrie    36S 

FBIZE  C0T7BT.    See  Insurance  (ICarine),  13—15. 

FUBLIO  POLICY — Conveyance  by  ward  to  guardian. — Conveyance 
bv  a  ward  to  her  guardian  under  the  circumstances  set  aside  upon  grounds 
of  public  policy,  iSter  a  great  lapse  of  time.    Hatch  v.  Hatch        .         .     195 

SAIiE  OF  (K>OI>S.    See  Gk>ods,  sale  of. 

SALVAGE.    See  Ship,  4. 

SECXJBITY  FOB  COSTS.    See  Costs. 

SEDUCTION — Evidence  of  service. — ^An  action  on  the  case  for 
debauching  and  getting  with  child  the  plaintiff's  daughter  and  servant,  per 
quod  eerviiium  amieit,  is  not  maintained  by  evidence  that  the  daughter,  though 
under  age,  was  living  in  another  person's  family  in  the  capacity  of  a  house- 
keeper, and  had  no  intention  at  the  time  of  the  seduction  to  return  to  her 
father's  house,  though  she  afterwards  did  return  there  while  within  age  in 
consequence  of  the  seduction,  and  was  maintained  by  her  father.  Dean  v. 
Peel 653 

SEPARATE  ESTATE— of  married  woman.  See  Husband  and 
wife,  and  Married  woman. 

SETTLEMENT  (MARKTAQE)  —  1.  Advancement  — Custom  of 
London. —Power  of  appointment  to  or  among  one  or  more  younger 
children,  in  default  of  appointment,  equally. 

One  of  two  objects  bemff  removed  by  the  effect  of  an  express  satisfaction, 
by  way  of  advancement,  tSie  other  takes  the  whole,  as  in  the  case  of  death, 
by  analogy  to  the  customs  of  London  and  York. 

Joint-tenancy  for  life:  the  words  of  severance  being  confined  to  the 
subsequent  limitations. 

In  cases  upon  the  Custom  of  London  the  effect  of  advancement  is  only  to 
remove  that  child  out  of  the  way,  and  increase  the  shares  of  the  others ;  not 
to  increase  the  parf,  of  which  the  father  would  have  power  to  dispose. 
Fdkee  v.  Western 271 

2.  Bond. — Execution  of  a  contract  on  marriage  by  bond,   with 

condition  to  settle  all  the  personal  estate,  that  the  husband  should  at  any 
time  during  the  coverture  be  possessed  of. 

Such  bond  attaches  on  capitel,  not  en  income,  unless  laid  up  as  capital. 

An  estate,  purchased  by  the  husbfnd  with  money,  partly  his  own,  partly 
borrowed  on  his  personal  security,  and  some  paid  off  by  mm,  was  after  his 
death  held  te  belong,  not  te  the  trust,  but  te  the  heir,  charged  for  the 
benefit  of  the  trust  with  the  money,  that  was  his  own,  the  deote  paid  on 
account  of  that  purchase,  and  expenditure  in  repairs,  improvemente.  Leuns 
V.  Madocks 10 

3. Though  a  bond  by  a  husband  to  pay  a  sum  in  the  event  of  his 

banki-uptcy  or  insolvency  te  trustees  for  the  purj[)ose  of  settlement  cannot 
stand  against  the  crediters,  the  property  of  the  ^e  may  be  limited  to  the 
husband,  until  he  becomes  bankrupt,  &c.,  and  from  that  event  for  his  wife 
and  children ;  and  where  in  articles  for  such  a  settlement  the  husband 
covenanted  to  give  a  bond  for  5,000/.  upon  the  same  truste,  and  had  received 
all  her  fortune  without  making  any  settlement,  proof  was  admitted  under 
his  bankruptey,  not  only  for  the  amount  of  her  property  agreed  to  be  settled, 
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but  the  5,000^.,  or  so  much  as  the  value  of  the  property  of  the  wife  would 
extend  to  beyond  the  sum  agreed  to  be  settled.    Ex  parte  Cooke  .    68 

SETTLEMENT  (MATlRTAGEj. — 4.    Covenant — Part-performance. 

— Ooyenant  in  marria^  settlement  oy  the  husband  tJiat  in  the  eyent  of  his 
death,  leaving  his  wife  surviyin^  and  children,  his  heirs,  executors,  &c. 
should  within  six  months  after  his  decease  conyev,  pay,  assign,  &c.  for  his 
wife's  benefit,  one  full  and  dear  moiety  of  all  such  real  and  personal  estate 
as  he  shall  be  seised  and  possessed  of,  or  entitled  to,  at  his  decease. 

Upon  the  principle  of  part-performance  the  widow  not  entitled  in  addition 
to  the  moiety  imder  the  coyenant  to  a  third  of  the  residue  of  the  personal 
estate  by  the  intestacy  of  her  husband. 

Proyision  by  will  in  bar  of  dower  and  thirds  does  not  bar  the  widow  from 
taking  under  an  intestacy,  by  the  failure  of  a  legacy. 

DiiSnction  upon  a  marriage  agreement.     Qartluhore  y.  Chalie  .        .311 

6.  Expreaa  contract. — ^Bill  by  a  husband  to  haye  his  wife's  portion, 

•psat  of  which  was  inyested  in  stock,  made  up  with  money,  on  the  ground, 
either  of  express  contract,  or  representation,  upon  which  the  marriage  took 
place,  dismissed:  the  desisription  by  the  articles,  though  generally  *'the 
sum.  of  4,000/.,''  referring  to  that  sum  as  in  settlement;  and  the  representa- 
tion under  circumstances  not  amounting  to  a  warranty;  and  proceeding 
upon  a  common  mistake.    Ainalie  y.  Medtycott 135 

6.  Issue — ^Right  to  provlBion. — Children  haye  a  right  to  a  proyision 

out  of  the  property  of  their  mother  under  a  decree,  directing  a  setUement  by 
the  husband  on  her  and  her  children,  notwithstanding  her  death  before  the 
report :  but  their  mother  may  waiye  her  equity  to  a  settlement  and  so  defeat 
the  right  of  the  children  at  any  time  before  the  completion  of  the  settlement. 

Preyiously  to  a  bill  a  trustee  for  a  feme  coverte  may  pay  her  personal 
property,  or  the  rents  and  profits  of  her  real  estate,  to  her  husband :  not  after 
a  bul  filed.    Murray  y.  Lord  Elibank 346 

7.  Vertine. — ^Portions  to  be  paid  or  transferred  at  twenty-one  or 

marriage ;  if  in  tLe  liyes  of  the  parents,  entitled  for  life,  not  to  be  paid, 
assigned,  or  transferred,  till  their  decease ;  with  surviyorship  in  case  of  ih.e 
deaUL  of  any  before  his,  her  or  their,  shares  should  be  payable,  &c.  yested  at 
twenty-one  or  marnage  in  the  life  of  the  parents. 

Upon  a  further  proyiso  for  a  limitation  oyer  in  the  eyent  of  no  child  Hying 
at  the  death  of  the  suryiyor  of  the  parents,  or  the  death  of  aU,  before  the 
fund  should  be  so,  as  aforesaid,  payable,  &c.  whether  contingent,  Quaere. 
Schenck  y.  Legh 199 

8.  Term  in  trust,  after  the  decease  of  the  father,  in  case  he  shal 

leaye  a  younger  child,  &c.  to  raise  portions ;  to  be  paid  according  to  appoint- 
ment, fljid  in  default,  &c.  at  twenty-one  or  mainage ;  with  a  proyision  for 
fldyancement  in  the  life  of  the  father  by  his  direction,  and  suryiyorship  upon 
the  deatii  of  any  child,  before  the  portion  shall  be  payable ;  and,  if  there  snail 
be  no  such  child,  or  all  die  before  the  portions  become  payable,  not  to  be  raised. 
Vested  in  an  only  younger  child ;  who,  haying  attained  twenty-one,  died  in 
the  life  of  the  father ;  no  appointment  haying  been  made.  Fowis  y. 
BurdeU 259 

9.  Trust,  in  case  husband  and  wife  shall  at  the  death  of  the  sur- 


yiyor leaye  any  child  or  children,  and  such  child  or  children  attain  twenty- 
one,  to  conyey  to  such  child,  if  but  one ;  and  if  there  shall  be  more  than  one 
£hild,  who  sliall  liye  to  attain  twenty-one,  to  conyey  to  such  children,  who 
jshall  attain  twenty-one,  according  to  the  appointment  of  the  father,  or  the 
motiier,  suryiyins; ;  in  default  of  appointment,  eMi^ually,  at  twenty-one,  with 
suryiyorship ;  and  if  both  parents  die  without  leaying  any  child,  &c.  remainder 
to  the  father :  yested  in  cmldren,  haying  attained  twenty-one,  who  died  in  the 
life  of  one  parent,  with  those,  who  surviyed  both.    King  y.  Hake        .    266 

10.  Beal  or  personal  estate  P — ^As  between  the  representatiyes 
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money  considered  land  under  a  direction  in  a  settlement  with  all  conyenient 
speed,  after  request,  to  lay  it  out ;  though  no  request  was  made ;  upon  the 
construction,  all  the  limitations  being  adapted  to  i^  usee,  and  other  circum- 
stances.    Thornton  y.  Hawley 35!^ 

SETTLEMENT  (VOLTJNTABT). — ^A  purchaser  from  a  part>%  taking 
under  a  yoluntary  deed  of  appointment,  is  preferred  to  the  general  creditors 
of  the  appointor. 

A  provision  for  debts  in  a  yoluntary  settlement  will  support  it  against  all 
future  creditors.     Oeorge  y.  Milbanke 157 

SHIP  AND  SHIPPINa— 1.  Charter-party.— Where  a  charter-party  of 
affreightment  provided  that  in  case  of  the  '*  inability  of  the  ship  to  execute 
or  proceed  on  the  service,"  certain  persons  should  be  at  liberty  to  make  sucii 
abatement  out  of  the  freight  as  they  should  think  reasonable ;  held  that  an 
inability  of  the  ship  to  proceed  to  sea  for  want  of  men  to  navigate  her  was 
within  the  proviso,  although  such  want  of  men  proceeded  from  the  rayages 
of  the  small-pox  amongst  the  original  crew,  the  death  of  some,  and  the 
desertion  of  others  from  fear  of  the  distemper,  and  an  impossibility  of  pro- 
curing others  on  the  spot  in  their  room.    Beatson  y.  Schank  .        .        .     436 

2.  Embikrgo — ^Wages  of  seamen. — A  foreign  prince,  under  pretence 

of  precaution  against  a  supposed  act  of  aggression  of  our  Government,  made 
a  hostile  seizure  of  British  ships  in  his  ports,  and  imprisoned  our  seamen  on 
shore,  and  after  six  months  they  were  released,  and  thejr  resumed  and 
concluded  their  voyage,  and  the  owners  received  their  fre^ht:  held  that 
such  seizure,  however  hostile  in  the  manner,  so  far  partook  of  the  nature  of 
an  embargo  in  its  result,  and  not  of  a  capture,  that  it  did  not  put.an  end  to 
the  contract  of  a  mariner  for  wages  even  during  the  time  of  such  detention 
and  imprisonment.  But  even  considering  it  as  a  temporary  capture,  yet, 
like  the  case  of  a  capture  and  recapture,  the  mariner  was  still  entitled  to  his 
wa^s;  for  a  mariner's  titie  to  wages  depends  on  the  ship's  earning  her 
freight  for  the  voyage,  and  the  peHormance  of  his  stipulated  duty;  and 
here  freight  for  the  voyage  was  ultimately  earned,  and  the  mariner  was 
guilty  of  no  breach  of  duty.    Beale  y.  Thompson,  625.    Johnson  y.  BrodericA- 

636 

3.  Passage  money. — ^The  plaintiff  contracted  to  carry  the  defendant, 

his  family,  and  luggage,  from  Demerara  to  Flushing,  and  m  the  course  of 
the  voyage,  within  four  days*  sail  of  Flushing,  the  ship  was  captured  by  an 
English  ship  of  war,  and  brought  into  England,  and  the  ship  and  cargo 
libelled  for  prize  in  the  Court  of  Admiralty,  and  the  cargo  conaemned,  and 
proceedings  still  pending  against  the  ship,  but  the  defendbant  and  his  family 
were  liberated,  and  their  luggage  in  fact  restored  to  their  possession.  Held 
that,  however  the  question  might  be  as  to  the  plaintiffs  right  to  recover 
passage-money  upon  an  implied  assumpsit  pro  ratd  itineris  if  the  shi^  were 
restored,  yet  pending  the  proceedings  against  the  ship  as  prize  m  the 
Admiralty  Court^  no  such  action  could  be  maintained ;  for  non  constat  but 
that  the  ship  might  be  condemned  and  the  freight  decreed  to  the  captors. 
Mulloy  V.  Backer 704 

4.  Salvage. — A  ship  being  in  danger,  and  the  captain  and  part  of 

the  crew  having  made  their  escape,  a  passenger,  at  the  request  of  the  rest 
of  the  crew,  took  the  command  and  brought  the  ship  safe  to  port.  The 
merits  of  the  passenger  in  saving  the  ship  were  acknowledged  by  the  owner 
in  a  letter  to  one  of  the  underwriters,  wherein  he  expressed  his  desire  to 
make  him  a  compensation.  Held  that  the  passenger  was  entiUed  to  sue  the 
owner  for  salvage.     Newman  v.  Walters 886 

And  set  Qooda,  sale  of,  3,  4,  5. 

SOLICITOB— 1 .  Neglect  of  duty— Bill  of  Costs.— A  confidential  agent 
in  that  character  botmd  to  keep  regular  accoimts,  haying  neglected  to  £>  so 
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and  to  preserve  youchera  against  himself,  though  he  had  preserved  those  in 
his  own  favour,  was  on  me  ground  of  gross  neglect  of  dutj^,  not  allowed  a 
charge  in  respect  of  bills  of  costs  for  business  done  as  a  sohcitor.  White  v. 
Lady  Lincoln,     The  Duke  of  Newcastle  y.  Kinderley         .        .         .         .71 


80LICIT0B— 2.  Firm-name — Permission  to  use.     See  Trade-name. 
3.  Purchaae  of  bankrupt's  estate.    See  Bankruptcy,  5. 

SPECIFIC  PEBFOBMAKCE.  See  Landlord  and  Tenant,  4;  and 
Vendor  and  Purchaser. 

SPIRITXJAIj  COUBT— Oliiscoxistruction  of  statute— Prohibition. — 
Held,  upon  a  declaration  in  prohibition,  that  the  spiritual  court,  having 
misconstrued  a  statute  affecting  the  question  of  its  jurisdiction,  a  prohibitiou 
might  be  granted  after  sentence. — Note,  The  question  suggested  by  Buller,  J. , 
in  Home  v.  Camden,  4  T.  R  382 ;  2  H.  Bl.  533,  whether  the  misconstruction 
of  a  statute  is  not  matter  of  appeal  and  not  of  prohibition,  after  sentence,  is 
now  settled  that  it  is  matter  of  prohibition.     Gould  v.  Oapper       .        .     766 

STOCK,  transfer  of,  to  married  woman.    See  Married  Woman,  2. 

STOPPAaE  IN  TILAlNSITU.    See  Goods,  sale  of,  3—8. 

ST7BETY.     See  Bond. 

TENANT  FOB  LIFE — ^Income— Bonus  on  stock. — An  extraordinary 
division  of  a  sum  of  money  by  the  Jiank  of  England  amon^  the  proprietors 
of  Bank  Stock,  beyond  the  usual  dividend,  considered  as  capital ;  and  there- 
fore not  the  absolute  property  of  the  tenant  for  life :  the  Lobd  Chancellor 
following,  but  disapproving,  the  former  decisions :  and  holding  the  circum- 
stances, that  the  division  was  in  money,  not  stock,  and  that  it  was  to  be 
presumed  to  be  profit  arising  in  the  time  of  the  tenant  for  life,  too  slight  to 
form  a  distinction.    Paris  v.  Farts 379 

TENANT  IN  TAUr— Bight  to  continue  action.— Tenant  in  tail 
claiming  upon  the  death  of  a  former  tenant  in  tail  without  issue,  imder  a 
limitation  in  remainder,  entitled  to  continue  the  suit  of  the  former  tenant  in 
tail,  and  to  the  benefit  of  the  proceedings,  by  a  supplemental  biU. 

Distinction,  where  the  suit  is  founded  upon  contract  by  the  tenant  in 
tail.    Lloyd  v.  Johnes 147 

TIMBEB.  — Heir,  entitled  by  way  of  resulting  trust  imtil  the  determination 
of  an  event,  upon  which  future  contingent  estates  were  to  arise,  restrained 
from  cutting  timber. 

Where  there  is  an  executory  devise  over,  even  of  a  legal  estate,  the  Court 
will  not  permit  timber  to  be  cut:  more  especially  in  the  case  of  a  trust 
estate.     sZnsfield  v.  Hahergham    .        .        .        ,.        .        .        .409 

TITIjE — ^Abstract. — ^An  abstract  is  complete,  when  it  appears,  that 
upon  certain  acts  done  the  legal  and  equitable  estates  will  be  m  the  pur- 
chaser; though  long  before  the  title  can  be  completed.  Lord  Brayhroke  v. 
Inskip 106 

TOLEBATION  ACT.    See  Magistrate. 

TBADE-NAME. — An  agreement  to  relinquish  to  others  the  business  of 
an  attorney  and  solicitor,  and  to  permit  them  to  use  the  name  of  the  person 
so  relinquishing  business,  he  not  intermeddling  therewith,  is  valid  m  law. 
Bunn  V.  Guy 560 

TBE8PASS.    iSee  Nuisance ;  oti(f  Constable. 

TBUSTEE — ^To  set  aside  a  purchase  bv  a  trustee  of  the  trust  property, 
it  is  not  necessary  to  shew  that  he  has  maae  an  advantage.    Ex  parte  James 

56 
And  see  Vendor  and  Purcliaser,  3. 
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UNDUE  INFLUENCE.— Conyeyance  by  deaf  ward  to  guardian  set  aside 
after  24  years.     Hatch  y.  Hatch 19d 

VALUATION — ^Presumption  of  inaccuracy.  See  Vendor  and 
Purchaaer,  2. 

VENDOIt  AND  PURCHASE&— 1 .  Delay  in  completion— Interest.— 
To  excuse  a  purchaser  from  paying  interest  during  the  delay  in  clearing 
difficulties  as  to  the  title,  it  is  not  sufficient,  that  the  money  was  appropriated 
and  unproduotiye ;  but  the  yendor  must  haye  notice  of  that.  Fowell  y. 
Martyr 7 

2.  Specific  performance. — Specific  performance  refused  of  a  contract 

for  the  sale  of  an  estate  at  the  yaluation  of  a  third  person  on  the  G;roTind  that 
the  yaluation  was  made  under  circumstances  which  warranted  a  judicial 
suspicion  that  it  was  an  inaccurate  yaluatioui  and  that  the  Court  would  take 
notice  of  such  circumstances  where  the  contract  affected  the  interest  of  a 
married  woman. 

Mere  difference  in  yalue,  though  considerable,  not  of  itself  a  sufficient 
ground  for  refusing  a  specific  performance.    Emery  y.  Wase         •        .     109 

3.  Purchase,  under  a  trust  for  payment  of  debts,  by  the  trustee, 

as  agent  for  his  father,  both  creditors  in  partnership,  established  under  the 
circumstances;  particidarly  that  the  cestui  que  trust  had  full  information, 
and  the  sole  management ;  making  suryeys,  settling  the  particulars,  fi'giT^g 
the  prices,  &c. 

Yendor  bound  by  the  signature  of  the  asent's  clerk,  thus:  **  Witness 
Eyan  Phillips  for  Mx.  Smith,  agent  for  the  seller,'*  upon  eyidence  of  assent : 
but  clerks  of  agents  in  general  haye  no  authority  to  bind  the  principal. 

Beceipt  for  purchase-money  allowed  to  be  stamped  as  an  agreement  during 
the  hearing. 

Inadequacy  of  price,  unless  amounting  in  itself  to  condusiye  and  decisiye 
eyidence  of  fraud,  is  not  itself  a  sufficient  ground  for  refusing  a  specific 
performance. 

Grounds,  on  which  a  purchase  by  the  trustee  from  the  cestui  que  trust  may 
be  supported.     Coles  y.  Trecothick 167 

4. Statute  of  Frauds. — ^An  agreement  in  writing  for  the  sale  of 

an  estate  binding ;  though  signed  only  by  the  yendor ;  and  followed  by  a 
direction  to  his  attorney  to  prepare  a  proper  agreement  for  both  parties  to  sign. 

Decrees  foimded  upon  letters,  not  mtonaed  at  the  time  to  oe  a  completo, 
final,  agreement.    Fowle  y.  Freeman 219 

5.  Lunacy  of  vendor.— Upon  a  bill  for  specific  performance  of 

a  contract,  oyer-reached  by  a  commission  of  limacy,  the  plaintiff  not  haying 
trayersed  the  inquisition,  an  issue  was  directed,  whether  the  defendant  was 
a  lunatic  at  the  execution :  if  so,  whether  he  had  lucid  intoryals ;  and  whether 
the  contract  was  executed  during  a  lucid  intoryal ;  the  difficulties  in  executing 
the  contract,  which  was  for  the  sale  of  an  estate  yested  in  the  lunatic,  viz. 
that  the  price  was  to  be  fixed  bjr  persons  to  be  nominated,  not  appearing 
strong  enough  to  preclude  the  preyious  inquiry,  with  a  yiew  to  performance : 
the  phiintiff  Doing  willing  to  take  the  title. 

Specific  performance  of  a  oontiuct  by  a  competent  party,  its  nature  and 
circimistances  being  unobjectionable,  is  as  much  of  course  as  damages  at 
law.    Holly.  Warren 306 

6. Inadequacy. — ^The  Court  is  not  bound  to  decree  a  specific 

performance  in  eyery  case,  where  it  will  not  set  aside  the  contract;  nor  to  set 
aside  eyery  contract,  that  it  will  not  specifically  perform. 

Under  circumstances,  that  would  naye  amounted  to  a  breach  of  trust, 
inadequacy  of  consideration,  arisine^  from  gross  negligence  of  the  agpent, 
and  a  want  of  due  authority,  the  oill  was  dismissed ;  though  the  plamtLff 
was  unimpeached ;  without  prejudice  to  his  remedy  at  law. 
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No  Bpeoific  peirloniuuioe»  if  any  suiprifle,  making  it  not  fair  and  honest 
to  call  for  it :  tne  plaintiff  left  to  liaw. 

Small  mifltakes  or  inaocoraoies  in  a  contract  are  the  subject  of  com- 
pensation :  but  that  has  been  extended  to  a  ffreat  leng;th. 

Vendor,  not  haying  a  title  at  the  date  of  the  contract,  shall  have  a  specific 
performance,  if  he  procures  a  title  before  the  report. 

Vendor,  renresenting  and  contracting  to  sell  the  estate  as  his  own,  cannot 
object,  that  ne  has  only  a  partial  interest.  The  purchaser  is  entitled  to  as 
much  as  he  can  haye,  and  an  abatement.  MarUock  y.  Buller  .  •  417 
And  fee  Title. 

WAGES,  of  seamen.    ;See  Ship  and  Shipping,  2. 

WAJEtD — Conveyance  to  guardian.    See  Public  policy. 

WARRANT.    See  Constable. 


WILL — 1.  Administration. — ^Deyise  of  a  particular  estate,  upon  trunt, 
to  raise  and  pay  400/.  to  A.,  held  an  exclusiye  charge ;  not  exonerated  by 
a  subsequent  direction  for  the  application  of  the  personal  estate  to  the  debts 
and  legacies  in  exoneration  of  the  real  estates  before  charged ;  which  was 
referred  to  a  prior  charge  upon  the  estates,  expressly  excepting  the  estate 
charged  with  the  400L 

Deyise  upon  trust  by  demise,  sale,  or  mortgage,  or  by  rents  and  profits,  to 
raise  and  pay  with  all  conyenient  speed  after  uie  decease  of  the  deyisor  a  sum, 
and  subject  thereto  upon  other  trusts.  Interest  decreed  at  4  per  cent,  from 
the  deatn.    Spurway  y.  Olynn 279 

2.  A  mere  decree  for  an  accotmt  of  the  plaintiff's  demand, 

and  of  the  personal  estfl^  come  to  the  hands  of  the  defendant,  with  a  mere 
direction  for  payment  out  of  the  result  of  that  account,  does  not  preyent  the 
executor  paying  a  judgment.    Perry  y.  Phelipt 331 

3.  Statute  of  limitations. — ^Plea  of  the  Statute  of  Limitations 

by  an  executor,  the  testator  haying  died  in  1786,  though  probate  was  not 
taken  till  1802,  allowed :  the  allegation  of  the  bill  upon  a  lair  construction 
being,  that  the  defendant  had  possessed  the  personal  estate,  and  therefore 
might  haye  been  sued  as  executor  de  ion  tort,  preyious  to  1792.  Webster  y. 
WebBter 351 

4.  Construction — Advancement. — ^Trust  term  by  the  will  of  the 

£;randfather  for  raising  portions ;  proyided,  among  other  eyents,  that  if  the 
children  should  be  by  their  father  in  his  life-time  adyanced  and  preferred 
with  portions  as  good  or  sreater,  the  term  should  cease. 

Personal  property  unaer  the  intestacy  of  the  father  not  a  satisfaction. 
Twuden  T.  Tivisden 251 

5.  Annuity— Direction  to  purchase. — ^Deyise  to  the  deyisor's 

wife  for  life,  and  from  and  after  her  decease  to  trustees,  upon  trust  to  sell, 
and  among  other  bequests  to  lay  out  5002.  in  an  annuity  for  the  life  of  his 
son.  A  yested  interest  in  the  son,  suryiying  the  deyisor ;  but  dying  in  the 
life  of  the  wife :  the  period  of  enjoyment  being  deferred  with  reference  to 
the  circumstance  of  the  estate,  not  of  the  legatee. 

Bequest  of  a  sum  of  money  in  trust  to  lay  it  out  upon  Gk>yemment  or 
other  securities  in  the  purchase  of  an  annuity  for  life,  held  a  direction  to  lay 
it  out  in  an  annuity  for  life :  the  will  making  seyeral  dispositions  of  sto<^, 
both  as  to  the  diyidends  and  the  capital.    Bayley  y.  Bishop  .        .        .132 


— —  6.  ■  Charity. — ^Bequest  for  rebuilding,  repairing,  altering,  or 

adding  to  and  improying  almshouses  is  yalid  to  the  extent  of  any  application 
upon  the  land  aliWdy  in  mortmain  :  not,  of  the  addition  of  other  land. 

Bequest  to  "  erect*'  a  charitable  foundation  imports,  that  land  is  to  be 
bought,  unless  the  will  manifests  a  purpose,  that  it  is  to  be  otherwise  pro- 
cared.    The  Attorney 'Gefneral  y.  Partona 22 

7.  Bequests,  in  trust  for  such  objects  of  beneyolence  and  libe- 
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rality  as  the  trustee  in  bis  own  discretion  sliall  most  approye,  cannot  be  sup- 
ported as  a  cbaiitable  le^;aG7 ;  and  is  therefore  a  trust  for  the  next  of  kin. 

Trust,  but  for  uncertain  objects,  results  to  those,  to  whom  the  law  gives 
property  in  default  of  disposition. 

Exception  as  to  charity.  Where  a  charitable  purpose  is  expressed,  how- 
eyer  general,  the  beq[ue8t  shall  not  fail  on  account  of  the  uncertainty  of  the 
object :  but  the  particular  mode  of  application  will  be  directed  by  the  King 
in  some  cases  ;  in  others  by  this  Court. 

If  a  trust  is  intended,  but  is  not  expressed,  or  is  ineffectually  created,  or 
fails,  the  next  of  kin  are  entitled ;  but  if  the  person  taking  has  a  discretion, 
whether  to  make  the  application  or  not,  it  is  an  absolute  eift,  not  a  trust. 

No  trust  upon  words  of  request  or  recommendation,  umess  the  objects  and 
the  subject  are  certain.    Moricty.  The  Bishop  of  Durham    .        .        .    232 

WILL. — 8.  Construction — Charity^ — Almshouses. — Legacy  to  build 
almshouses  and  purchase  the  ground ;  with  a  residuary  bequest  to  a  charitable 
Society,  proyided  they  will  furnish  a  piece  of  ground  to  build  the  houses ; 
taking  the  management ;  and,  if  not,  substitutmg  trustees,  with  a  direction 
to  procure  a  piece  of  ground,  &c. 

The  whole  yoid  as  to  tiie  piimary  object  under  the  Statute  9  Oeo.  IT.  c.  36; 
being  to  purchase  land  to  build  the  ahnshouses ;  or  at  least  land  already  in 
mortmain  not  being  distinctly  pointed  out ;  and  the  secondary  object,  though 
alone  it  might  haye  been  gooa,  failing  with  the  principal,  with  whidi  it  was 
connected. 

Becommendationinawillimperatiye.  The  AUomey-Qeneraly^Daviei,    295 

9.  Bequest  for  Promotion  of  ChriBtiaii  Knowledge.^ Be- 

ouests  of  the  residue  of  personal  estate  for  the  use  of  the  Welch  Circulating 
Charity  Schools,  as  long  as  they  should  continue,  and  the  increase  and 
improvement  of  Christian  knowledge  and  promoting  religion,  and  to  pur- 
chase bibles  and  other  religious  books,  pamphlets,  and  tracts,  as  the 
trustees  should  think  fit,  to  ^  to  the  same  uses  with  those  already  bought, 
and  to  be  kept  in  a  house,  devised  for  that  purpose.  The  devise  of  the  house 
yoid:  the  personal  bequest  sustained,  as  a  general  charitable  purpose  of 
promoting  Christian  knowled^ ;  to  be  executed,  regard  being  had,  as  far  as 
reasonably  may  be,  to  the  particular  charity  pointed  out ;  with  checks,  making 
it  consistent  with  the  establishments  of  tne  country,  viz.  as  to  unlioensed 
schools,  itinerant  preachers,  &c.     The  Attorney-General  v.  Stepney        •     325 

10.  Poor  rate. — ^Money  secured  by  assignment  of  the  poor 

rates  and  county  rates,  is  within  the  Statute  9  Gfeo.  11.  c.  36 ;  and  therefore 
cannot  pass  under  a  bequest  to  a  charity.    Finch  y.  Squire  .        .        .    337 

11. Contract    by  testator   to  purchase  estate. — ^Where 

a  term  would  merge  by  its  union  with  the  inheritance  in  the  same 
person,  if  he  has  in  the  one  the  legal,  in  the  other  the  equitable,  estate,  the 
term  will  attend  the  inheritcmce.  Therefore,  where  tenant  for  years  subse- 
quently to  his  will  contracted  to  purchase  the  inheritance,  and  died  before 
conveyance,  the  residuary  legatees  haye  no  claim  under  the  term  against  the 
heir. 

An  estate  contracted  for  will  pass  by  a  subsequent  devise  of  all  lands ;  the 
devisor  being  equitable  owner  under  the  contract.     Capel  y.  Oirdler    .     289 

12.  Estate  talL — Under  a  devise  of  all  freehold  and  copy- 
hold estates  whatsoever  situate  at  B.  with  their  appurtenances,  to  A.  and  the 
heirs  of  her  body  lawfully  to  be  begotten  whether  sons  or  daughters,  as 
tenant  in  common ;  and  in  default  of  such  issue  then  over ;  held,  that  A. 
took  an  estate  tail.    Piereon  y.  Vickera 760 

13.  Infant — Maintenance. — ^Bequest  of  stock,  &c.,  and  the 

interest  and  dividends  to  accrue,  to  the  testator's  two  great-nieces,  equally 
to  be  divided,  and  to  be  assigned,  transferred,  and  l>aid,  to  them,  when  and 
as  they  should  respectively  attain  twenty-one;  with  limitations  of  their 
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resDectiye  Bhares  in  the  event  of  death  under  twenty-one  to  their  respectiye 
children;  surviyorship  in  case  of  no  children;  and  a  direction,  that  the 
executors  should  during  the  respective  minorities  of  the  legatees  receive  the 
dividends,  interest,  &o. ;  and  that  so  much  as  should  be  necessary  should  be 
applied  for  maintenance,  &c. ;  and  the  residue  accumulate  for  their  re- 
spective benefits,  until  they  should  respectively  become  entitled  to  their 
respective  parts  or  shares  thereof.  The  surplus  interest  goes  with  the 
principal  upon  the  death  of  one  under  twenty-one  without  children. 

Mamtenanoe  allowed  for  the  time  past. 

Bequests  of  a  residue,  payable  at  a  future  time,  carries  interest ;  though 
the  legatee  does  not  live  to  receive  the  principal.    8is»on  v.  Shaw        .     190 

WILL. — 14.  Construction —  Legacy — ^Ademption. — Specific  legacy  of 
money  due  on  a  note,  received  afterwards  by  the  testatrix,  and  paid  to  a 
banker,  with  whom  she  had  no  other  money ;  where,  except  10/.  which  she 
drew  out,  it  remained  at  her  death. 

An  ademption.    Fryer  v.  Morris 222 

15.  Power — Execution. — Thoujg^h  to  effect  the  execution  of  a 

power  by  will  a  direct  reference  to  the  power  is  not  necessary,  the  intention 
must  distinctly  point  to  the  subject  of  it ;  as  if  something  is  mcluded,  which 
the  testator  had  not  otherwise  then  under  the  power,  and  part  of  the  will, 
unless  applied  to  it,  would  be  wholly  inoperative.    Bennett  v.  Aburrow    131 

16.  Specific  legacy. — ^Legacy  of  stock  in  trust  for  the  use, 

exclusive  right  and  property  of  A. :  but  should  she  happen  to  die,  then  in 
that  case  among  her  children:  another  legacy  of  stock  to  A.,  to  be  paid 
her  as  soon  as  possible,  or  in  the  event  of  her  death  among  her  children : 
another  legacy  of  stock  to  B.,  and  in  case  of  her  death  among  her  children : 
all  these  legacies  held  absolute  in  the  respective  mothers. 

Leaning  against  specific  legacies.  Unless  specific,  interest  only  from  the 
end  of  a  year  after  the  testator's  death,  notwithstanding  a  direction  to  pay 
as  soon  as  possible.     Webster  v.  Hale 103 

17.  Bequest  to  A.  for  her  and  her  children's  use.    A  transfer 

decreed  to  A.     Robinson  v.  Tickell 5 

18.  Rule  as  to  the  application  of  assets.    Where  the  will,  going 

beyond  a  mere  charge,  creates  a  particular  fund  for  payment  of  particular 
debts,  that  fund  shiul  be  first  applied,  in  exoneration  of  the  general  personal 
estate,  even  in  favour  of  the  next  of  kin,  taking  it  for  want  of  disposition. 

Devise  upon  several  limitations  for  life  and  in  strict  settlement ;  with  a 
direction,  that  incumbrances  shall  remain  charged  upon  the  estates  respect- 
ively, until  discharged  by  the  several  tenants  for  life,  to  whom  they  are 
respectively  limited. 

All  the  rents  and  profits  during  the  estates  for  life  are  to  be  applied  to  the 
incumbrances,  principal  as  well  as  interest.    Milnes  v.  Slater       .        .      48 

19.  Power. — ^Bequest  to  such  of  the  children  of  A.  as  B.  shall 

by  will  direct,  and  in  default  of  such  direction,  among  the  children  share 
and  share  alike.  The  power  only  includes  children  of  A.  in  existence  at 
the  death  of  B.    Pavly,  Compton 81 

20.  Trust. — By  a  devise  in  general  terms  a  trust  will  pass ' 

unless  an  intention  to  the  contrary  can  be  collected  from  expressions  in  tho 
wOl  or  purposes  or  objects  of  the  testator.    Lord  Braybroke  v.  Inskip  .     lOG 

21.  Vesting. — Devise  to  the  testator's  wife  for  life;  and  as 

soon  after  her  decease  or  refusal  to  release  dower  as  conveniently  might  be 
upon  trust  to  sell  and  divide  the  produce  between  five  nephews  at  such 
time  as  the  sale  should  be  completed,  if  then  living :  if  any  should  die  in 
her  lif e^  or  before  the  sale  should  be  completed,  his  share  to  his  children ; 
if  none,  to  the  survivors. 

The  interests  not  vested  till  the  sale.    Eltoin  v.  Elwin      .        .        .117 
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WILL.— 22.  Construction— <<  Estate."— The  word  "estate  "in  a  will, 
unless  qiialified,  passes  both  real  and  personal  estate. 

Under  a  disposition  by  will  to  A.  s  and  B.'s  families  the  children  are 
entitled,  exclusive  of  their  parents,  and  per  capita,    Barnes  y.  Patch   •     127 

23.  Beq[uest  to  A.  for  his  second  daughter,  that  he  shall  have 

bom,  for  her  education,  till  she  shall  attain  the  age  of  twenty-one ;  and  after 
she  shall  attain  the  a^  of  twenty-one,  to  her  and  her  heirs  for  ever ;  she  being 
christened  Z. ;  and,  in  default  of  such  issue,  over.  Another  bequest  to  A. 
till  the  said  second  daughter  shall  attain  the  age  of  twenty-one,  and,  after 
she  shall  attain  to  the  age  of  twenty-one,  to  her  and  her  heirs  for  ever.  Both 
Tested  in  a  second  daughter,  the  third  duld,  christened  Z. ;  though  she  died 
under  twenty-one ;  being  an  exception  out  of  the  generality  of  the  bequest 
to  her;  and  the  time  not  of  the  suDstance.    Laney.Goudgt         .        .163 

24.  '^Belations" — ^Testatrix  bequeathed  to  her  sister  B.  for 

life ;  declaring,  that  it  was  her  absolute  desire,  that  she  bequeath  to  those 
of  her  own  fajnily  what  she  has  power  to  dispose  of,  provided  they  behave 
well  to  her. 

B.  by  her  will  declaring,  she  meant  to  make  no  disposition  of  her  sister's 
property,  it  was  held  a  trast  for  the  next  of  kin  of  B. 

Though  upon  bequests  to  '*  relations,"  with  a  power  of  selection,  the 
party  may  go  beyond  the  Statute  of  Distributions,  that  rule  is  adhered  to, 
whenever  the  execution  devolves  on  tiie  Court.    Cruwy$  v.  Colman     .     210 

— —  25.  Secret  Trust — ^Discovery — ^To  a  bill  by  the  heir  against  a 

devisee,  alleging,  that  tiie  devise  was  upon  a  secret  trust  or  undertaking  for 
charitable  purposes,  aeainst  the  statute  9  Qeo,  11.  c.  36,  a  plea  of  the  Statute 
of  Frauds,  was  ordered  to  stand  for  an  answer,  with  liberly  to  except. 

Discovery  compelled,  whether  a  devise  was  obtained,  or  prevented,  by  the 
imdertakiQg  of  the  devisee,  or  heir,  to  do  certain  acts  in  favour  of  indi- 
viduals ;  and  relief,  upon  the  ground  of  fraud.    Stickland  v.  Aldridge  .    292 

26.  Vesting. — Bequest  to  the  children  of  A.  bom  or  to  be 

born,  as  many  as  tbere  might  be,  at  twenty-one  or  marriage,  with  suryiyor- 
ship,  and  a  limitation  over  upon  the  death  of  all,  &c.  vested  in  those  living, 
when  one  is  entitled,  to  the  exclusion  of  those  bom  afterwards.  WhUbrtad 
y.  Lord  8t,  John 366 

^ 27.  Construction  of  a  will ;  that  tmder  a  bequest  to  the  younger 

children  of  A.  an  only  surviving  younger  child,  was  upon  the  whole  will 
entitled;  and  the  second,  having  oeoome  the  eldest,  was  excluded. 

Vested  interest  in  legatees,  who  died  during  a  previous  interest  for  life. 

Bequest  of  one-fourth  to  the  children  of  A.,  and  one  other  fourth  to  or 
among  the  children  of  B.    Distribution  per  capita.    Lady  Lincoln  v.  Pdham 

370 

28.  *^  Children  " — TJnder  a  bequest  to  children  grandchildren 

are  not  entitled,  except  from  necessity ;  as  if  the  will  would  otherwise  be 
inoperative;  or,  where  by  other  words,  as  "  issue,"  it  clearly  appears,  that 
the  word  "  children  "  was  used,  not  in  the  proper,  but  in  a  more  extensive 
sense. 

The  construction  not  altered  upon  the  inference  from  the  testator's  know- 
ledge of  the  drcumstances  of  the  family.    Baddiffe  v.  Buckley  .     383 

29.  ''  Next  of  kin" — One  devises  to  his  natural  son,  and  in 


case  of  his  marriage  with  certain  persons,  or  his  dying  without  issue,  then  to 
his  nephew  for  life,  and  after  his  decease  then  for  and  amongst  such  person 
and  persons,  his  and  their  heirs,  &c.  as  shall  apnear  and  can  be  provea  to  be 
his  next  of  kin,  in  such  proportions  as  theyjwould  by  virtue  of  the  statute  of 
distributions  have  been  entitled  to  his  personal  esteto  if  he  had  died  in- 
testate :  held  that  the  distribution  was  to  be  made  amongst  those  who  were 
the  testator's  next  of  kin  at  the  time  of  his  death,  though  the  nephew,  to  whom 
a  prior  life  estete  was  given,  were  one  of  them.  Doe  d.  Gamer  v.  Lawion    454 
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WILL. — 30.  Construction — <<  Effects."— The  word  effecU^  in  a  will, 
generally  denotes  personalty,  but  *'  may  be  taken  to  mean  real  estate  if,  from 
other  expressions  coupled  with  it,  it  appears  that  such  was  the  intention  of 
the  testator"  (per  Lawbenoe,  J.,  at  p.  523). 

Held  that  the  words  *'  I  also  will  bequeath  and  devise  all  the  rest  residue 
and  remainder  of  my  effects,  wberesoeyer  and  whatsoever,  and  of  what 
nature,  kind,  or  quality  soever  ..."  were  not  sufficient,  in  the  circum- 
stances, to  show  such  intention.     Cornfield  v.  Gilbert   ....    892 

And  $ee  Husband  and  Wife ;  and  Executor. 

WOBDS— 1.  ''Agreement."    See  Frauds,  Statute  of. 

2.  ''  Arrival."    See  Insurance  (Karine),  8. 

3.  "  Cadldren."    See  Will,  28. 

4.  "  Effects,"    See  Will,  30. 

6.  "  Erect."    See  Will,  6. 

6.  "  Estate."    See  Will,  22. 

7.  '<  Heirs."    See  Estate  TaU. 

8.  "  Issue."    See  Will,  28. 

9.  <'  Eolations."    See  Will,  24. 

WBIT,  see  Action,  2 ;  and  Prerogative  Writ. 
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